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CASES 

ARGUED  AND   DETERMINED 

IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT    AMERICUS, 

JULY  TERM,  1848. 


No.  1. — William  S.  Nell,  plamtiffin  enor,  t'*.  John  Snowden, 

Jr.  et  ah  defendants  in  error. 

[1.]  The  Superior  Courts  in  this  State  have  power  and  authority  to  grant  new 
trials  in  Eqaity  causes. 

[2.]  As  a  general  rule,  the  holder  of  negotiable  paper  is  p  esumed  to  be  prima 
faciei  a  hxmafide  holder  for  valuable  consideration,  and  he  is  not  bound  to 
prove  that  he  has  given  value  for  it,  until  the  other  party  has  established  the 
virant,  or  failure,  or  illegality  of  the  consideration ;  or  that  the  note  had  been 
lost,  or  stolen,  before  it  came  to  the  possession  of  the  holder.* 

In  Equity.  Muscogee  Superior  Court.  Motion  for  new  trial, 
decided  by  Judge  Alexander. 

• 

This  was  a  bill  filed  in  Muscogee  Superior  Court,  by  William 
S.  Nell,  originally,  against  John  Snowden,  one  of  the  defendants, 
seeking  to  enjoin  Snowden  from  proceeding  on  a  mortgage  made 
to  him  by  Nell  the  plaintiff,  and  praying  an  adjustment  of  the  ac- 
counts'between  them.  The  bill  charged,  that  in  Januaiy,  1843, 
Snowden  had  agreed  to  build  for  Nell  a  steamboat,  for  which  ho 
was  to  receive  $9000 ;  one  third  when  the  building  of  the  boat 
was  commenced,  one  third  when  it  was  finished,  and  the  remain- 
der in  three  and  six  months  after  its  delivery;  for  which  last,  a 
lien  'was  to  be  given  on  the  boat.  The  bill  further  charged,  that 
when  the  first  payment  became  due,  it  was  agreed  by  parol,  that 
Snowden   should  build  for  Nell  anoiher  boat ;   and  in  (x>nHidera- 

•NoTE. — See  Ni$bet  vs.  Laicson,  I  Kelly,  284,  tj-  Field  vs.   Thornton,  Bid 
306.    MaUketts  v*.  Poytkrett,  4  Ga.  Rep.  287. 
VOL.  T.  1 
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lion,  that  Nell  then  paid  Snowden  a  much  larger  amount  than 
was  due  at  the  time  on  the  firat  boat,  Snowden  agreed  that  he 
would  give  Nell  time  of  payment  on  the  second  boat,  six  and 
eighteen  months  after  its  delivery.  The  bill  further  charged, 
that  before  the  first  boat  was  delivered,  Nell  had  paid,  in  vaiious 
'amounts  and  ways,  to  Snowden,  $11,259  87,  and  that  he  had  claims 
against  him,  arising  out  of  the  transaction,  to  the, amount  of  some 
$1900  more ;  but  as  the  vouchei*s  were  not  present,  and  some  of 
the  matters  unsettled,  plaintiff  Nell,  made  his  mortgage  deed  to 
Snowden,  to  secure  the  payment  of  the  unascertained  balance. 

The  bill  further  charged,  that  Snowden  had  refused  to  deliver 
the  second  boat  according  to  his  agreement,  and  had  made  his 
affidavit  and  foreclosed  under  the  Statute,  the  mortgage,  claim- 
ing as  due  to  him  under  the  same,  as  the  balance,  the  sum  of 
$3604    34.      The  bill  prayed  that  the  mortgage^,  fa,  might  be 
enjoined,  and  settlement  made  between  the  parties.      After  the 
filing   of  the   bill,  defendants  Hughs,  and    Sibbet,  and  Jones, 
brought  their  several  actions  in  the  Superior  Court  of  Muscogee 
county,  on  several  notes  and  di*afts  made  by  Nell  to  Snowden, 
and  negotiated,  as  they  claimed,  by  him  to  them.      The  bill  was 
then  amended,  charging  Hughs,  and  Sibbet,  and  Jones,  with  com- 
bination with  Snowden,  praying  injunctions  against  them,  and  a 
discovciy  of  the  facts  from  all  the  defendants. 

Snowden  answered,  denying  any  agi'eement  to  give  indulgence 
on  the  payment  for  the  second  boat,  and  justifying  his  refusal  to 
deliver  it,  unti  he  was  paid  for  building  it.  He  denied  further, 
the  claims  for  services  by  Nell,  and  some  other  items,  but  admit- 
ted that  he  had  received  from  Nell,  in  his  (Nell's)  notes  and 
drafts,  and  in  cash,  $11,239  78 ;  but  he  set  up  that  the  mortgage 
was  given  to  secure  the  payment  of  various  notes  and  drafts,  ta- 
ken by  him  from  Nell,  in  payment  of  the  above  amount — that  a 
part  of  said  notes  were  still  unpaid  in  his  possession,  and  that  a 
part  of  them  had  been  negotiated  by  him  to  Hughs,  and  Sibbet, 
and  Jones,  which  had  been  protested  for  non-payment,  and  on 
which  he  was  now  liable  ;  and  that  there  was  really  due  him  on 
the  first  boat,  in  consequence  of  these  protests  and  non-payments, 
the  amount  claimed  in  his  affidavit  for  foreclosui'e.  The  answer 
of  Hughs  denied  all  nodce  of  any  failure  in  the  consideration  of 
Neirs  notes  and  drafts  held  by  him,  and  claimed  to  be  a  bona  Mq 
holder  of  the  same.      Sibbet  and  Jones,  in  their  answers,  denied 
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all  notice  of  the  consideration  of  said  drafts  and  notes,  and  claim- 
ed to  be  innocent  purchasere  of  the  notes  and  drafts  before  the 
same  were  due,  of  Nell  in  their  possession,  though  they  admitted 
that  they  had  got  them  from  Snowden,  and  that  they  knew  at  the 
time,  that  Snowden  was  building  a  boat  for  Nell.  The  notes  and 
drafts  held  by  Sibbet  and  Jones  were,  one  for  $1035,  dated  16th 
September  1843,  payable  three  months  afler  date ;  one  for  $1000, 
dated  16th  September,  1843,  due  ninety  days  after  date,  an  (iC" 
count  of  the  steam-boat  Charleston,  (which  latter  note  was  sued  in 
the  name  of  Snowden  for  the  use  of  Sibbet  and  Janes ;)  and  one 
for  $525,  dated  18th  September  1843,  and  due  ninety  days  after 
date.  It  was  sworn  on  the  trial,  by  one  Robinson,  that  Nell  had 
in  October,  1843,  told  Sibbet  and  Jones  that  he  would  not  pay  any 
note  made  by  him  for  the  Violaj  (the  second  boat.) 

The  Jury  decreed  that  Nell  should  pay  to  Snowden,  $1174  70, 
as  the  balance  due  him,  and  three  hundred  and  eighty  three  dol- 
lars and  75cts.  interest.  They  decreed.to  Hughs  the  amount  of  his 
demand,  but  they  perpetually  enjoined  Sibbet  and  Jones  from 
proceeding  in  their  actions. 

Whereupon,  Sibbet  and  Jones  moved  the  Court  below  for  a 
new  trial,  which  the  Court  below  granted ;  to  which  the  plaintiff 
Nell  excepted,  and  assign,  as  error — 

Ist.  The  granting  of  a  new  tiial  in  any  equity  cause. 

2d.  The  granting  of  a  new  trial  in  this  case. 

HiNES  Holt,  for  plaintiff  in  en-or,  insisted — 

Ist.  That  in  Georgia  the  Jury  and  the  Judge  constitute  the 
Chancellor. 

2d.  That  the  Judge  in  Georgia  has  not  the  right  to  grant  a 
new  trial  in  an  Equity  case,  on  the  ground  that  the  Jury  found 
contrary  to. the  evidence  in  the  cause. 

3d.  That  if  such  right  existed,  it  was  improvidently  exercised 
in  this  case.  And  relied  on  the  Judiciary  Act  of  1799,  and  3 
Kdly,  168. 

Jones,  Bennino  &  Jones,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  giound  of  complaint  here  is,  that  the  Court  below  g 
ed  a  new  trial  to  the  defendants. 
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[1.]  It  i«  contended,  that  in  this  State,  after  an  Equity  cause  has 
been  tiied  by  a  jury  under  our  practice,  the  Court  has  no 
authority  to  grant  a  new  trial.  The  Judiciaiy  Act  of  1797  de- 
clares, that  in  Equity  causes,  "  the  Superior  Courts  shall  submit 
the  merits  of  tlic  suit,  with  the  evidence  thereon,  and  all  matters 
respecting  the  same,  to  a  special  jury,  who  shall  give  their  ver- 
dict on  the  same."  Malbury  Sf  Crawford! 9  Dig,  273.  The  Ju- 
diciary Act  of  1 792,  contained  a  similar  provision.  The  Judiciary 
Act  of  1797,  was  repealed  by  the  Judiciary  Act  of  1799.  Mar- 
bury  4  Crawford,  308.  The  Judiciary  Act  of  1799,  contains  no 
provision  for  submitting  Equity  causes  to  a  special  jury.  The 
Constitution  which  was  adopted  in  1798,  declares  that  "trial  by 
jur '.  a>  heretofore  used  in  this  State,  shall  remain  inviolate." 
Prince  Dig,  912.  By  referring  to  the  Acts  of  1792  and  1797,  we 
find  that  the  trial  by  jury  was  used  in  Rquity  causes  in  this  State 
before  and  at  the  time  of  the  adoption  of  the  Constitution.  The 
right  to  submit  Equity  causes  for  trial  to  a  special  jury,  is  deriv- 
ed from  the  Constitution,  and  not  from  the  Judiciaiy  Act  of  1799. 
By  the  first  section  of  the  3d  article  of  the  Constitution,  the  Su- 
perior Couits  are  empowered  "  to  grant  new  trials  on  proper  and 
legal  grounds."  Prince,  910.  By  the  57th  section  of  the  Judici- 
ary Act  of  1799,  it  is  provided,  "that  in  any  case  which  has  arisen 
since  the  signing  of  the  present  Constitution,  or  which  may  here- 
after arise,  of  a  verdict  of  a  special  .r^  being  given  contrary  to 
evidence,  and  the  principles  oi justice  and  of  equity,  it  shall  and 
may  be  lawful  for  the  Judge  presiding,  to  grant  a  new  trial  before 
another  special  jury,  in  the  manner  prescribed  by  this  Act,  pro- 
vided, that  twenty  days  notice  be  given  by  the  party  applying  for 
guch  new  trial,  to  the  adverse  party,  of  his  intention,  and  the 
grounds  of  his  application."  Marbury  and  Crawford,  308.  This 
provision  of  the  Act,  we  think,  was  specially  intended  to  apply 
to  Equity  causes,  for  the  reasont  hat  the  Legislature,  in  a  previous 
section  of  the  same  Act,  declare,  "that  the  Superior  Courts  shall 
have  power  to  correct  errors  and  grant  new  trials,  in  any  cause 
depending  in  any  of  the  said  Superior  Courts,  in  such  manner 
and  under  such  rules  and  regulations  as  they  may  establish, 
and  according  to  law  and  the  usages  and  customs  of  Couits. 
See  GGth  section  Judiciary  Act,  1799.  Marbury  atid  Crauford^ 
307. 

By  the  Judiciary  Act  of  1799,  Equity  jurisdiction  is  conferred 


th^^udkif 
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upon  ihe  Superior  Courts,  It  ia  true,  the  Superior  Couits  and 
the  special  jury,  under  our  system  of  practice,  perform  the  same 
duties  as  the  Chancellor  and  Master  in  Chancery  in  England,  but 
I  know  of  no  Act  of  the  Legislature  which  denominates  either 
the  Judges  or  the  special  jurors  as  Cliancdlorn, 

[2.J  This  bill  was  filed  by  the  complainant  for  a  settlement  of 
accounts  between  himself  and  Snowden,  one  of  the  defendants, 
Hughs,  and  Sibbet,  and  Jones,  are  made  defendants,  because 
they  are  the  holders  of  negotiable  paper  given  by  the  complain- 
ant to  Snowden,  and  negotiated  by  him  to  the  other  defendants 
and  who  have  instituted  suit  thereon  against  the  complainant. 
In  the  decree  rendered  in  the  Court  below,  provision  is  made  for 
the  payment  of  Hughs^s  demand,  but  the  suits  of  Sibbet  and 
Jones  are  perpetually  enjoined,  Sibbet  and  Jones,  in  their  an- 
swers, deny  most  positively  all  knowledge  of  the  consideration 
of  the  notes  and  draft,  as  well  as  any  notice  thereof,  or  of  any 
just  or  equitable  defence  to  the  same  by  Snowden ;  that  they 
were  bonajide  purchaser  of  the  paper  in  the  fair  course  of  trade, 
and  for  a  valuable  consideration,  and  there  is  no  evidence  fur- 
nibhed  by  the  record  had  on  the  trial,  which  in  our  judgment  is 
sufficient  to  show,  that  Sibbet  and  Jones  were  not  bonajide  hold- 
ers of  the  notes  and  draft,  and  entitled  to  be  protected  in  a  Court 
of  Equity.  The  general  rule  is,  that  the  holder  of  negotiable  pa- 
per is  presumed  to  be,  prima facie^  a  bona  fide  holder,  for  a  valua- 
l)le  consideration,  and  that  he  is  not  bound  to  establish  that  he 
has  given  any  value  for  it,  until  the  other  party  has  established 
the  want,  or  failure,  or  illegality  of  the  consideration,  or  that  the 
note  had  been  lost  or  stolen,  before  it  came  to  the  possession  of 
the  holder.  Story  on  Promisory  notes,  220,  section  196.  Sioift  vs, 
Tyson,  16  Peters,  Rep,  1.  The  only  evidence  which  the  complai- 
nant relied  on,  is  the  testimony  of  Robinson,  who  states,  that  in 
October,  1843,  Nell  told  Sibbet  and  Jones,  that  he  would  not  pay 
any  note  made  by  him  for  the  boat  Viola.  Whether  this  infor- 
mation was  communicated  to  them  before  they  became  the  hold- 
ers of  the  paper,  or  afterwards,  the  record  is  silent.  The  pre- 
sumption is,  however,  that  they  were  the  holders  of  the  paper  at 
the  time,  or  why  notify  them,  he  would  pay  it.  The  discretion 
of  the  Couit  below  was,  in  our  judgment,  properly  exercised,  in 
granting  the  new  tiial,  and  we  take  pleasure  in  affirming  it. 
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No.  2. — Robert  C.  Fain,  plaintiff  in  error,  vs.  James  C.  Gtarth- 

RIGHT,  defendant  in  error. 

[1.]  A  derairie  in  EjectmeDt  cannot  be  stricken  ont,  bccaose  the  name  of  the  les- 
sor is  used  ugaiust  his  consent,  it' the  plauitifT  ufi'crs  to  indemnify  him  against 
all  liability  to  loss  or  damages,  and  if  the  ase  of  his  name  he  necessary  to  the 
assertion  of  the  plaintifTs  rights. 

[2.]  A  brings  ejectment  for  land  and  holds  B*s  deed,  as  part  of  his  chain  of  ti- 
tle. B  is  offered  as  a  witness  for  the  defendant,  and  is  examined  upon  his  voir 
dire^  and  says  that  henever  made  tnedeed  under  which  the  plaintiff  claims — that 
be  is  (he  grantee  from  the  State,  and  has  never  sold  the  land  to  any  one  bnt 
to  the  defendant — ^that  he  contracted  to  sell  it  to  him,  and  took  his  notes  for 
the  purchase  money,  which  he  still  holds,  and  gave  him  his  bond  for  titles 
tu  be  made  when  the  purchase  money  was  paid.  Heidi  that  B  is  an  in- 
competent witness  for  the  defendant.    B  was  notified  to  appear  and  defend. 

[3.]  A  certified  copy  of  the  record  of  commissions  from  the  Executive  Office,  is 
the  highest  and  best  evidence  of  the  fact  that  one  who  appears,  from  his  acts^ 
to  bave  been  a  Justice  of  the  Peace  in  a  given  county,  during  a  particular 
time,  was  not  a  Justice  of  the  Peace  during  thai  time* 

[4.]  A  person  whp  enters  into  possession  of  land,  under  a  contract  of  purchase, 
with  bond  for  titles  when  the  purchase  money  is  paid,  is  in  possesion  under, 
color  of  title,  and  his  possession  is  adverse,  although  he  has  not  paid  the  pur- 
chase money. 

Ejectment,  in  Marion  Superior  Court.  Tried  before  Judge 
Alexander,  May  Term,  1848. 

The  facts  necessary  to  understand  the  decision  of  the  Court, 
are  embraced  within  iL 

Hill  Sc  Scott,  for  plaintiff  in  error. 

"Worrell,  for  defendant,  cited,  4  Term  R,  366.  2  Stark.  JSv. 
238.     1  Phil.  226.     1  Crunch,  117.     8  Cow.  611.     4  John.  140. 

Bif  tJiC  Ccwr^— ^NiSBET,  J.  delivering  the  opinion. 

[1.]  This  was  an  action  of  ejectment.  Two  demises  were  laid 
in  the  declaration.  One  fi-om  Gruilford  Pullen,  and  the  other  from 
Robert  C.  Fain,  Pullen,  upon  the  trial  of  the  cause  upon  the  ap- 
peal, came  into  Court,  and  moved  that  his  name,  as  lessor  to  the 
plaintiff,  be  stricken  from  the  declaration,  averring  that  it  had 
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been  inserted  without  his  consent..    The  plaintiff  objected,  ten- 
dering to  him  such  indemnity  against  liability  in  open  Court,  as 
the  Couit  might  direct ;  and  informing  the  Court  that  a  deed 
from  him  was  a  matenal  link  in  his  title  :  which  deed  was  pro- 
duced.    The  Court  ordered  his  name  to  be  stiicken,  and  thus 
fell  the  demise  to  plaintiff,  from  him.     This  decision  being  ex- 
cepted to,  is  assigned  for  error.     Without  the  ofler  of  indemnity, 
this  individual,  we  think,  could  not  be  retained  as  a  party  to  this 
suit,  against  his  will,  with  it — ^he  could.     No  man  has  the  right  to 
use  the  name  of  a  citizen  without  his  consent,  in  such  way  as 
will  subject  him  to  loss  or  damage.     This  lessor,  by  being  made 
a  party,  would  be  subjected  to  liability  to  costs.     We  know  of 
no  valid  objection,  as  a  general  rule,  to  the  use  of  a  name,  when 
that  use  is  necessaiy  or  material  to  the  successful  prosecution  of 
a  party's  rights,  but  the  one  suggested.     If  that  is  obviated  by  a 
sufficient  indemnity,  such  as  in  the  judgment  of  the  Couit  will 
protect  the  individual  from  loss,  such  as  was  here  tendered,  then 
there  can  be  no  objection.     I  do  not  say  that  the  name  of  a  per- 
son may  be  used  capriciously,  in  a  case  where  it  is  not  matenal 
for  the  assertion  of  the  party's  rights,  or  in  cases  where  he  is 
made  a  party  merely  to  defeat  the  adversary ;  as  where  he  is  a  ma- 
terial and  competent  witness  for  the  adverse   party,   even  if  in- 
demnity is  offered.     But  that,  where  it  is  apparent  to  the   Court, 
that  the  use  of  a  person's  name  is  important  to   the   rights   of  a 
party  ;    and  such  person  is  sufficiently  indemnified,  it  is  light  and 
proper  that  he  be  made  and  retained  a  party.     A   contrary   iiile 
would  preclude  resort  altogether,  to  a  Court  of  Law,  for  the  pur- 
pose of  enforcing  instruments  not  negotiable,  and  choses  in  action. 
A  very  numerous  and  very  important  class  of  persons — the   as- 
signees of  choses  in  action,  would  be  without  a  remedy  in  a  Court 
of  Law.     I  do  not  know  that  it  has  ever  been   questioned,  that 
the  person  holding  the  legal  title  to  choses  in   action,  may   be 
made  a  party  by  the  assignee,  for  the  purpose  of  collecting  them. 
There  is  a  brief  dictum  of  Spencer,  J,  in  a  case  read  from  New 
York,  to  the  effect,  that  the  name  of  a  lessor  in  ejectment,  used 
without  his  consent  may  be  stricken  out.     There  he   was  held  a 
competent  witness,  if  not  a  party  for  iho  defendant ;  he  was  not  in- 
demnified, and  it  did  not  appear  that  his  nnme  was  necessary  for 
plaintiff's  recovery.     No  motion  was  made — no  judgment   had. 
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If  it  were  an  analagous  case  to  this,   we   would   not  hesitate    to 
overrule  it. 

[2.j  After  striking  the  name  of  the  lessor  Pullen^  he    was  ten- 
dered as  a  witness  for  the  defendant.     Being  objected  to,  he  was 
Bwom  on  his  voir  dire,  and  stated  that  he  had  never  executed  the 
deed  to  the  land  under  which  the  plaintiff* claimed ;  that  he  was  the 
grantee  from  the  State,  and  had  never  sold  the  land  but    once  ; 
that  he  had  sold  it  to  the  defendant,  and  had  taken  his   notes  for 
the  purchase  money,  which  he  still  held  unpaid,  and  that  be   had 
given  to  him  his  bond  for  good  and  sufficient  warranty  titles,  when 
the  purchase  money  was  paid ;  that  he  had  been  notified  by  the 
defendant  to  appear  and  defend  the  suit,  and  was  then  in   Court 
for  that  purpose ;  and  that  he  would  not  be  in  any   event   liable 
over  to  the  plaintiff,  on  the  deed  which  he  held.     The  Court  ad- 
mitted him,  and  that  is  assigned  also  for  error. 

Ptdlen  was  clearly  an  incompetent  witness,  upon  the  ground  of 
interest.  He  was  called  to  support  the  defendant's  title  claiming 
under  him.  He  had  been  vouched.  It  was  his  interest  to  defeat 
the  plaintiff 's  recovery,  because,  if  the  plaintiff  succeeded,  he 
would  be  liable  over  to  the  defendant,  upon  his  contract  with  him 
for  the  sale  of  the  land.  He  was  under  bond  to  him,  to  execute  to 
him  good  and  sufficient  warrantee  titles.  He  occupied  the  position 
of  a  grantor  to  the  defendant.  The  judgment  of  recovei*y  for  the 
plaintiff,  could  be  used  as  evidence  against  him  in  a  futui'e  suit, 
by  the  defendant  agatnst  him,  on  his  bond ;  or  in  defence  of  a 
suit  by  him  on  the  notes  for  the  purchase  money.  **  Where  the 
interest  (says  Mr.  Greenleaf)  of  the  witness  arises  from  liability 
over,  it  is  sufficient  that  he  is  bound  to  indemnify  the  party  call- 
ing him,  against  the  consequences  of  some  fact  essential  to  the 
judgment.  It  is  not  necessary  that  there  should  be  an  engage- 
ment to  indemnify  him  generally  against  the  judgment  itself, 
though  this  is  substantially  involved  in  the  other;  for  a. covenant 
of  indemnity  against  a  particular  fact,  essential  to  the  judgment, 
is  in  effect  a  covenant  of  indemnity  against  such  a  judgment. 
Thus  the  warrantor  of  title  to  the  property  which  is  in  dispute, 
is  generally  incompetent  as  a  witness  for  his  veujdee,  in  an  action 
concerning  the  title.  And  it  makes  no  difference  in  what  man- 
ner the  liability  arises,  nor  whether  the  property  is  real  or  per- 
sonal. If  the  title  is  in  controversy,  the  person  who  is  bound  to 
make  it  good  to  one  of  the  litigating  parties,  against  the  claim  of 
the  other,  is  identified  in  interest  with  that  party,  and  therefore. 
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cannot  testify  in  his  favor."  1  Green,  Evid,  466,  467.  Scrle  vs. 
Serle,  2  Rols.  Ah.  685.  21  Viner  Ah.  362,  lit.  Trial  G.  f. 
pi.  1.  Steers  vs.  Carwardine^  8,  6,  and  p.  670.  1  Stra.  445.  4 
Mass.Ul.  4  Watts.  308.  13  Pick.  460.  14  Mass.  245.  3 
P/c^.  284.     5  Gre<»w.  450. 

If  a  vendor  sell  without  covenant  of  warranty,  or  restricted  to 
claims  set  up  under  himself,  he  is  a  competent  witness  for  his 
vendee.  Last  authorities.  The  obligation  of  the  bond  in  this 
case,  is  to  make  the  defendant  good  and  sufficient  warranty  titles^ 
which  is  equivalent  in  its  extent  to  a  general  covenant  of  war- 
ranty. The  title  to  the  land  is  a  fact  in  issue ;  in  this  suit  its 
object  is  to  try  the  title.  It  is  against  the  loss  of  the  title,  that 
the  bond  is  designed  to  protect  the  defendant.  It  is  very  clear 
that  the  witness  is  interested — if  he  by  his  testimony  defeats  the 
plaintiff's  recovery,  he  loses  nothing ;  if  he  does  not,  he  is  liable 
to  the  defendant.  If  the  effect  of  a  judgment  is  to  render  him 
liable  to  costs  only,  he  is  incompetent,  (Leuns  vs.  Peake,  7. 
Taunt.  153  J  where  he  has  been  called  upon  to  defend.  To  dis- 
qualify, the  liability  must  be  immediate — it  must  spring  directly 
out  of  the  judgment.  Here  it  is  immediate.  Clark  vs.  Lucas, 
M.  ^'  Ry-  32.  Briggs  vs.  Crick,  5  Esp.  99.  Martin  vs.  Kelly,  1 
Stew.  Alah.  R.  198.  Nor  is  it  necessary  that  the  warranty  be 
express — an  implied  warranty  will  disqualify.  Hurmancc  vs.  Vcr- 
nory,  6  Johns.  R.  5,  Hale  vs.  Smith,  6  Greenleaf,  416.  Bax- 
ter vs.  Graham.  5  Watts,  418.  It  has  been  ruled,  that  one  who  has 
put  the  defendant  in  ejectment  into  possession  under  a  contract 
to  sell  and  convey,  is  not  a  competent  witness  for  the  defendant, 
and  thfat  is  precisely  this  case.  Jackson,  ex.  dem.  Roosevelt,  vs. 
Stackhouse,  1  Cowcn^s  R,  122. 

See  farther  upon  the  general  proposition  that  a  vendor  is  not 
competent  to  support  the  title  of  his  vendee,  when  under  a  gen- 
eral covenant  of  waiTanty.  Stcifh  vs.  Dean,  6  Johns.  R,  523. 
3  Wend.  2i0. 

In  reply,  it  may  be  said  that  the  witness  had  made  a  deed,  un- 
der which  the  plaintiff  claimed  as  part  of  his  chain  of  title,  and  if 
the  plaintiff  fails  in  the  action,  he  will  be  also  liable  to  him,  and 
therefore  his  interest  is  balanced  and  he  is  a  competent  witness. 
The  answer  is,  that  the  witness  was  sworn  on  his  imr  dire,  and 
stated  that  he  had  never  made  a  deed  to  the  plaintiff,  and  fi>r  ibm 
purpose  of  determining  his  competency,  that  statement,  it 

VOL.  V.  2 


^ 


10  SUPREME  COURT  OF  GEORGIA. 

Fain  r«.  Garthrigbt. 

uncoDtroverted,  must  be  taken  as  tiiic.     The  question,  therefore, 
is  the  same  as  it  would  be,  if  the  plaintiff  made  no  pretence  of 
having  such  a  deed.     The  statements  of  the  witness,  on   his    voir 
dire,  are  addressed  to  the  Court — who  is  to  determine  his   inter- 
est from  the  facts  stated.     He  is  a  competent   witness  to    prove 
whether  he  is  or  not  interested.     His  voir  dire  is  for  that  precise 
purpose.     And  if  the  witness  is  not  impeached  by  the  record — by 
any  thing  judicially  apparent  to  the   Court — for  the   puipose   of 
passing  upon  his  competency,  his  statements  must  be  taken  to  be 
true.     Otherwise,  the  whole  object  of  the  voir  dire  examination 
would  be   defeated.     Here  the  deed  is  before  the  Court,  appa- 
rently in  duo  form  executed  and  recorded — the  witness  who  ap- 
pears to  have  executed   it,  denies  that  fact.     Which  shall    the 
Court  believe,  the  witness  on  his  oath,  unimpeached,  or  the  deed 
which  that  oath  denies  ?     About  this  I  apprehend  thei*e  can  be 
but  little  doubt.  1  Green,  Evid,  sects,  422-3.     Abrahams  vs.  Bunn^ 
4    Burrmv,  2256.     Butler   vs  Carver,  2  Starkie,    R.    433.     15 
Eastf  37.     Butchers  Comjniny  vs.   Jones,  1  Esp.  160.     7     Chreen, 
51.     1    C.SfP.  73.     8  C.  <^P.  97.    2    P.  ^  D.  538.     1   Gill 
SfJ,366.     3  Pick.  435. 

We  think,  therefore,  that  the  Court  erred  in  admitting  Mr. 
Pullen  as  a  witness. 

[3.]  The  deed  before  referred  to,  from  Guilford  Pullen^  pur- 
ported to  be  attested  by  one  Ray,  and  also  by  Charles  Fields,  a 
Justice  of  the  Peace,  and  farther,  appeared  to  have  been  executed 
in  the  county  of  Walton.  To  prove  it  a  forgery,  the  defendant  of- 
fered in  evidence,  the  testimony  of  peraons  resident  in  said  coun- 
ty, at  the  time  it  appeared  to  be  executed,  to  prove  that  at  that 
time  there  was  no  person  acting  as  Justice  of  the  Peace 
in  thfiit  county  by  the  name  of  Cliarles  Fields.  It  was  objected  to 
upon  the  gi'ound,  that  by  law,  Magistrates  are  duly  commission- 
ed by  the  (xovemor,  for  the  several  districts  and  counties  of  the 
State,  and  that  by  law,  a  record  of  the  commissions  is  required 
to  be  kept  in  the  proper  office  at  the  seat  of  Government.  And 
that  to  prove  that  there  was  no  stich  Magistrate  in  the  county  <^ 
Walton  at  that  time,  it  was  necessary  to  produce  a  certified  copy 
of  the  record  of  commissions,  showing  that  ho  was  not  commis- 
sioned, as  the  highest  and  best  evidence.  The  evidence  was  ad- 
mitted, and  that  is  also  claimed  to  be  eiTor. 

No  person  is  a  Justice  of  the  Peace  in  this  State,  unless  he   is 
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duly  coramiBsioned  by  the  Governor  ae  such ;  and  a  record  of 
contniiasions,  is  by  law,  kept  in  the  proper  office  at  the  seat  of 
Governmi^iit.  As  these  things  are  required  to  be  done  bylaw, 
the  Court  will  presume  that  the  officeni  of  the  Government  do 
their  duty,  and,  therefore,  that  Justices  of  the  Peace  are  commis- 
eioned,  tuid  that  there  is  a  record  of  such  commissione.  This  re- 
cord IB  accBsaible  to  partiea,  and  transcripts  may  be  duly  cet^ 
tified. 

That  Charlei  Fields  was  a  Justice  of  tlie  Peace  in  the  county 
of  Walton,  when  he  attested  this  deed,  is  graven  prima  facie,  by 
bis  ofScial  attestation  as  such.  In  the  case  of  all  public  ofHcera, 
it  ia  not  necessary,  in  the  first  instance,  to  produce  their  comrais- 
sions;  proof  of  their  acts  in  their  public  capacity  is  enough.  1 
PhiUi^i  Evid.  226.  By  BttUer,  J.  in  Bernjman  r*.  Wise,  4  T.  R. 
366.  Leach's  Croten  Cases,  685,  Lessee  of  WilUnk  vs.  Miles,  1  Pe- 
ters a  C.  R.  429. 

It  is  to  rebut  this^'ntayocie  evidence,  that  this  proofts  oflei'ed ;  ' 
and  it  is  contended,  that  in  as  much  as  the  official  character  of 
Mr.  Charles  Fields,  J.  P.  can  be  proved  by  his  acta,  that  Mr. 
Charles  Fields'i  want  of  official  character  can  be  proved  by  teati- 
mony,  that  he  did  not  act  in  that  character.  I  do  not  think  that 
this  follows  in  this  case.  Is  the  knowledge  of  peraons  resident 
in  that  county,  at  the  time  of  the  execution  of  the  deed,  to  bepre- 
aumed  to  be  ao  accurate,  and  su  general,  as  not  to  admit  of  tba 
fact  that  such  a  man  as  Charts  Fields  acted  as  a  Justice  of  the 
Peace  therein,  without  their  knowing  it  1  I  'admit  that  the  prob;- 
abilities  are  against  the  fact  being  so,  without  well  informed,  ol>' 
serving  men,  connected  by  ofEciat  or  profeasional  poiition  with 
the  people,  knowing  it.  And  yet,  such  a  thing  is  possible.  The 
negative  testimony  offered  does  not  amount  to  demonstrative  cer- 
tainty. Whereas,  this  is  one  of  the  few  cases,  where  the  record 
from  the  Executive  office  will  demonat rate,  with  absolute  certain- 
ty, a  negative,  to  wit :  if  the  fact  he  so,  that  Charles  Fields  was 
not  a  Justice  of  th^v  Peace  for  that  county,  at  the  time  he  signed 
this  deed.  In  legal  contemplation,  and  in  fact,  he  was  no  Magis  • 
tr&te  unless  he  was  in  commission  for  that  year — if  be  waa  com  ' 
miasioned,  it  is  in  legal  contemplation  cnio,  that  his  LimimiBsiofl 
was  recorded.  The  record  will,  theivfuio,  kIiow  thai  h»  was  ai><  \ 
ting  as  a  Magistrate  if  the  &ct  be  so,  and  with  oq  mi  I  verity  ihM 
be  was  not,  if  the  &ot  be  so.    The  record  is  the  highe«cevic| 
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both  in  its  character,  it  being  record  evidence,  and  in  the  deg^ree 
of  its  demonstrative  power;  for  if  it  does  not  show  that  he  w<u 
a  Magistrate,  the  inference  is  irresistible,  that  he  was  not  a  Magis- 
trate.    So  we  think  the  Court  erred  in  this  particular  also. 

It  is  suggested  that  this  man's  attestation  is  good,  although  he 
was  not  a  Justice  of  the  Peace  for   Walton  county ^  for  in    that 
event,  the  inference  is,  that  he  was  a  Justice  of  the  Peace  for 
some  other  county.     This  idea  goes   upon   the  assumption  that 
the  official  acts  of  Justices  of  the  Peace  are  valid  out  of  the  coun- 
ty for  which  they  are  elected  and  commissioned.     Their  election, 
commission  and  official  oath,confine  their  officialpowers  to  the  coun- 
in  which  they  are  elected.     It  has  been  held  that  mariiages,  sol- 
emnised out  side  of  the  jurisdictional  and  official  limits  of  a  Mag- 
istrate, are  valid.     Perhaps  so,  and  if  so,  upon  gi-ounds  wholly  ir- 
respective of  the  official  powers  of  the  Magistrate.     See  2  Ken^s 
Com.  87  to  93,  and  notes. 

[4.]  The  defendant  relied  upon  the  statute  of  limitations.  The 
Court  instinicted  the  jury,  that  a  bond  for  titles,  conditioned  to 
make  them  when  the  purchase  money  was  paid,  is  color  of  title, 
and  that  possession  under  such  a  contract  is  adverse.  This  de- 
cision is  also  brought  up  for  our  revision,  and  we  affinii  it. 

In  the  numerous  decisions  which  this  Court  has  been  called  to 
makes  in  cases  growing  out  of  our  statute  of  limitations,  we  have 
assumed,  as  the  basis  of  those  decisions,  that  is  intended  to  be,  and 
that  we  will  make  it,  in  Georgia,  a  statute  of  repose.  We  look 
upon  it  as  a  highly  beneficial  statute,  and  in  its  effectfi  calcula- 
ted to  quiet  titles,  suppress  litigation,  promote  confidence  in  the 
tenure  of  property,  and  advance  all  the  interests  of  commerce. — 
Its  policy  is  that  of  an  aTi^^-litigating  jubilee,  (as  to  lands,)  once 
in  seven  years.  There  is  no  hardship  in  this  policy.  Let  it  be 
distinctly  understood  thrpughout  the  coramuniiy,  that  he  who  has 
a  claim  to  land,  must  asseit  it  within  seven  years  from  its  accru- 
al or  lose  it,  and  it  is  not  to  be  apprehended  that  many  lights 
will  be  lost  for  want  of  diligence.  And  it  is  not  in  fact  any  in- 
justice to  require  such  diligence.  He  who  has  a  claim  to  land, 
with  the  means  of  enforcement  at  his  command,  and  no  impediment 
in  his  way,  yet,  who  slumbers  over  it  for  seven  years,  permitting 
his  neighbor  to  improve  it  by  expenditure  in  the  meantime,  res- 
ting with  confidence  upon  the  title  which  he  holds,  deseiTes  to 
lose  it.    If  the  statute,  in  its  fair  and  just  import,  is  enforced,  and 
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it  is  well  understood  that  it  will  be,  it  is  obvious  that  it  will  give 
encouragement  to  labor,  and  particularly  to  agricultural  cnter- 
Diize.  Wo  are  not  disposed  to  improve  land,  over  our  title  to  which 
nangs  an  undefined,  yet  threatening  cloud.  The  prosperity  of 
our  young  and  growing  countiy,  depends  a<«  much  as  upon  any 
thing  else,  upon  the  encouragement  which  the  general  law  holds 
out  to  industi-y ;  and  upon  the  repose  which  it  gives  to  land  ti. 
ties.  This  reasoning  cannot  be  applied  to  the  defendant  and 
his  title ;  for  to  him  the  law  opens  its  , Courts  of  Justice,  and 
invites  him  and  warns  him  to  enter,  and  the  door  is  kept  wide 
open  for  a  i*ea8onable  length  of  time.  He  is  not  in  possession,  and 
in  danger  of  losing  the  fruits  of  his  labor  in  improving  his  land. 
These  considerations  are  sanctioned  by  high  authority.  See  Bell 
vs.  Morrison,  1  Peters,  360.  Mc Clung  vs.  SiUiman,  3  Peters,  270. 
Bradstreet  vs.  Huntington,  5  Peters,  407. 

Hence  we  have  disregarded  some  of  those  subtle  distinctions 
and  unreasonable  exceptions  to  the  statute,  to  be  found  pro- 
fusely scattered  through  the  English  and  American  books.  Ex- 
ceptions which  leai*ned  and  good  men  in  both  countnes  have  not 
ceased  to  regret,  and  which  they  have  sustained,  not  because  com- 
mended to  their  approval  for  their  equity,  expediency,  or  reas- 
onableness, but  from  a  disposition  so  prevalent  (and  I  will  add  so 
praiseworthy)  in  Courts,  to  adhere  to  authority.  Our  own  State 
having  had,  until  recently,  no  Court  so  organized  as  to  give  for 
the  State,  an  authoritative  construction  of  her  statutes,  we  are 
not  hedged  in  by  State  decisions  and  usages,  and  feel  free  to  give 
to  the  statute  a  construction  in  accordance  with  the  original  in- 
tent. These  things  premised,  it  is  due  to  candor  to  say,  that 
the  weight  of  authority  is  against  the  decision  we  now  make — that 
is  to  say,  the  weight  of  authority  is  against  the  position,  that  one 
entciing  upon  land  under  an  executory  contract,  when  the  consid- 
eration money  is  not  paid,  acquires  an  adverse  possession,  which 
time  will  mature  into  a  good  title.  A  contract  for  the  sale  of  land 
by  notes  for  the  purchase  money  and  bond,  conditioned  to  make 
titles  when  the  purchase  money  is  paid,  has  not  been  usually 
held  color  of  title  until  the  purchase  money  is  paid.  We  think 
upon  principle  it  is,  and  that  such  principles  have  been  settled  in 
the  books,  as  will  upon  the  score  of  authority  justify  our  opinion. 
According  to  the  case  before  me,  the  contest  is  not  between  the 
defendant  and  his  vendor.    He  does  not  plead  the  statute  against 
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a  claim  or  right  Bet  up  by  his  vendor  to  the  land — nor  is  the  con- 
test between  the  defendant  who  has  come  into  possession  under 
an  executory  contract,  and  the  assignee  of  that  conti-act  frora  the 
vendor,  with,  at  the  same  time,  a  deed  from  the  assignor.  But, 
according  to  the  case  made,  PuUen  was  the  gi*antee  from  the 
State,  who  conveyed  to  one  by  the  tiame  of  Woodwardy  who  con- 
veyed to  the  plaintiff  Fain,  Fuflen  also  sold  to  the  defendant,  by 
the  executory  conti-act  before  set  forth.  Against  Fain,  who 
claims  under  Fullen,  the  defendant  pleads  the  statute,  PuUem 
being  still  the  holder  of  the  notes  for  the  pui-chase  money  unpaid. 
There  was  no  assignment  of  the  interest  in  this  contract,  to  Wood' 
ward  by  PuHen. 

(This  statement  assumes  that  the  deed  from  Fvllen  to  Wood- 
tDard  was  genuine,  a  fact  controverted  on  the  trial.)  These 
things  are  impoitant  to  be  borne  in  mind. 

It  is  agreed,  that  if  the  title  under  which  the  defendant  entered, 
be  ever  so  defective,  the  possession  is  notwithstanding  adverse^ — 
It  does  'not  depend  upon  the  soundness  of  the  title.  So  if  a 
grantee  enter  under  a  deed  not  executed  in  conformity  to 
law,  believing  the  title  to  be  good,  his  possession  is  adverse. 
Sumner  vs,  Stephens,  6  Mete.  337.  2  Ibid,  32.  3  Ibid,  91.  16 
8erg,  Sf  Raw,  214.  Jackson  vs,  Todd,  2  Cow,  N,  Y.  R.  183. 
Jackson  vs.  Sharp,  9  John,  R.  162.  12  Ibid,  365.  16  Ibid,  293. 
Ewing  vs,  Burnet,  8  Peters,  41.  Angel  on  Limi.  435.  4  Georgia 
Reports,  115. 

In  Panlet  vs,  Clark,  the  Supreme  Court  held,  that  possession 
may  be  adverse  and  constitute  a  bar,  even  when  ouster  is  in 
terms  repelled,  and  not  to  be  presumed  from  the  circumstances 
of  the  case.     4  Peters,  504. 

In  Bradstrect  vs,  Huntington,  the  same  Court  says  :  "  Wher- 
ever the  proof  is  that  one  in  possession  holds  for  himself  to  the 
exclusion  of  all  others,  the  possession  so  held,  is  adverse  to  all 
others,  whatever  relation  in  interest  and  privity  he  may  stand  in 
to  others.  This  doctrine  is  held  in  reference  to  lessoi^s,  mortgar 
gors,  trustees,  and  tenants  in  common.  Willison  vs.  Watkins,  3 
Peters,  53.  5  Peters,  439.  If  the  quo  animo,  the  mind  of  the  ten- 
ant, is  to  hold  the  property  as  his  own,  against  the  claim  of  oth- 
ers, which  mind  will  be  asceitained  by  proof,  these  cases  make 
the  possession  advei-se,  even  though  there  be  privity  between 
himself  and  others.     Whatever  may  be  said  of  the  technical  dis- 
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tinctions  which  fix  and  determine  the  character  of  an  executory 
contract  like  this,  in  point  of  fact  the  tenant  entered  upon  the 
property  with  intent  to  hold  it.  We  shall  see  farther  as  to 
the  character  of  this  contract  anon. 

So  one  entering  under  a  void  devise,  is  protected  by  the  stat- 
ute against  the  heirs.  16  Peters^  455.  6  Munf.  355.  1  Wheat, 
479. 

So  also,  one  entering  and  claiming  title  to  land,  under  a  parol 
gift  only,  holds  advei'se  possession.  Sumner  vs,  Stephens,  6  3Iet, 
337.    5  Ibid,  469. 

It  is  to  show  generally,  by  these  authorities,  that  the  statute 
will  protect  against  the  legal  title,  still  retained  and  outstanding 
in  the  vendor,  that  I  refer  to  them ;  and  that  in  this  case  it  does 
not  follow,  because,  by  the  contract  the  legal  title  is  retained  by 
defendant's  vendor,  that  the  possession  is  not  adverse. 

What  are  the  respective  rights  and  obligations  of  the  parties  to 
this  contract  ?  In  Equity  the  vendor,  as  to  the  land,  is  the  trustee 
of  the  vendee,  and  the  vendee  is  the  trustee  of  the  vendor,  as  to 
the  purchase  money.  Atk.  R,  572.  1  Ch,  Gas,  39.  6  JoJin,  Ch, 
R,  398.  Either  party  may  go  into  Equity  and  have  the  contract 
executed,  and  the  same  equities  subsist  between  the  parties,  ei- 
ther of  them,  and  assignees  or  purchasers  with  notice.  10  Moll, 
518.  2  Eq.  Cos,  Ah.  32.  P/.  43.  2  Vesey,  Jr,  437.  16  Vesey, 
249.     17  Vesey,  433,  S.  C.     6  John,  Ch.  R,  398. 

Upon  payment  of  the  money,  the  purchaser  may  compel  the 
vendor  to  convey.  So  also,  his  assignee.  So  the  vendor  has  a 
lien  Upon  the  land  for  the  purchase  money,  which  he  can  assert 
in  Equity  against  the  vender  and  purchasers  from  him.  The 
vendor,  no  doubt,  too,  may  maintain  ejectment,  within  the  stat- 
utory term,  against  the  vendee,  and  it  has  been  held  that  the  ven- 
dee has  such  interest  in  the  land,  as  may  be  seized  and  sold  un- 
der execution.  18  John.  JR.  97.  3  Caine's  R,  188.  7  John,  R, 
206.  Upon  this  point  the  authorities  are  in  conflict.  17  John, 
R.  331. 

Although  by  this  contract  the  title  nev^sx  passed  to  the  purcha- 
ser, yet  in  Equity,  by  virtue  of  the  agreement,  the  estate  was  in  the 
vendee,  and  was  in  him  transmissible  by  descent  and  devisable  by 
will.     Ch.  Kent  in  Champion  vs.  Brown,  6  Jokn.  Ch.  R.  398. 

Now  if  the  purchaser  has  an  equitable  estate  in  the  land,  he  ha» 
the  power  to  enforce  his  contract  in  Equity  against  the  vendor  Mtl^ 
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his  assignees  and  purchasers  from  him.  The  power  to  assi^  the 
interest  in  the  contract,  it  would  seem  to  be  but  reasonable,  that 
the  possession  of  the  land,  under  nghts  in  Ecjuity,  should  be  as  good 
against  the  vendor,  as  possession  under  any  other  color  of  title. 
The  reasoning  against  it  is  rather  technical ;  it  is  mainly  this,  that 
ho  holds  in  subsei*viency  to  the  legal  title  in  the  vendor.  The  re- 
ply is,  that  the  title,  by  the  contract,  is  retained  as  a  security  for 
the  money,  which  secuiity  he  can  enforce  at  Law,  and  he  is  as 
much  bound  to  ienforco  it  within  the  time  prescril>ed  by  the  stat- 
ute, as  any  demandant  would  be  bound  to  assert  his  claim  against 
an  advei*se  possession.  If  he  fails  to  do  so,  the  statute  estops  him. 
The  title  is  reserved  for  no  other  purpose  but  as  secunty.  The 
vendee  is  let  into  possession  as  owner,  subject  only  to  the  vendoi^'s 
reclamation  upon  the  land,  for  purchase  money  unpaid.  The 
question  whether,  in  Equity^  the  vendor  may  not  enforce  his  lien 
upon  the  land,  after  the  bar  of  the  statute,  is  a  different  question, 
which  I  will  not  discuss.  The  question  here  is,  can  the  vendor 
recover  upon  his  naked  legal  title,  after  the  statute  has  run  the 
whole  term  ?  Ought  he,  upon  the  piinciplc  upon  which  the  stat- 
ute goes,  o?  diligence  for  a  tenii  of  years  as  to  one  party,  and  re. 
pose  afterwards  as  to  the  other] 

The  question,  however,  made  by  this  record,  is  not  whether  the 
contract  would  create  a  color  of  title,  and  an  adverse  possession 
against  the  vendor  in  behalf  of  his  vendee;  nor  is  it  between  that 
vendee  and  the  assignee  of  the  vendor's  interest  in  the  contract, 
who  may  be,  at  the  same  time,  the  purchaser  of  the  legal  tit!e.  But 
it  is  between  the  vendee  and  a  stranger  to  the  contract,  who  has 
none  of  the  equities  against  him,  which  his  vendor  has,  who  holds 
no  notes  for  the  purchase  money,  and  theiefore,  no  lien  upon  the 
land  and  no  right  of  reclamation  upon  it.  His  relation  to  the  de- 
fendant is  very  different  from  what  the  vendor's  would  bo,  were 
he  sueing  for  the  land.  This  distinction  seems  to  have  had  great 
weight  with  the  Court  in  the  great  cases  in  Pennsylvania,  grow- 
ing out  of  the  sale  by  executory  contract,  of  the  proprietary  lands 
of  that  State.  It  was  held  that  the  limitation  act  of  that  State 
did  not  apply  to  actions  of  ejectment  brought  to  enforce  the  pay- 
ment of  the  purchase  money.  The  Couit  seemed  to  consider 
that  it  was  agreed  between  the  parties,  that  the  land  should  bo  a 
security  for  any  length  of  time  for  the  purchase  money.  The  in- 
ference is  that  the  statute  was  no  bar  for  that  purpose  only,  and 
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tliat  it  would  be  to  a  stranger  to  that  contract,  althougli  he  might 
claim  title  from  the   defendant's   vendor.     Kirk   w.   SmiiJi,     9 
W/ieat,  244.     Angel  on  Lhni.  438. 

The  language  of  our  Statute  is  broad  enough  to  comprehend 
this  and  every  other  suit,  or  action,  or  wiit.  It  seems  to  have  no 
reference  to  the  relations  of  the  paitics,  except  in  the  exceptions 
named.  It  says  not  one  word  about  adi^erse  possession  or  color 
of  title.  It  lays  a  plain  burden  upon  the  plaintiff,  and  prescribes 
to  him  a  plain  duty.  It  intends,  in  all  cases  of  right  or  claim  of 
title,  to  require  the  claimant  to  assert  his  remedy  within  the  time 
prescribed,  at  the  peril  of  haWng  that  remedy  ban-cd.  Its  lan- 
guage is  to  the  effect,  that,  no  suit  or  action  of  any  kind,  shall  be 
brought  for  land,  no  matter  upon  what  right  or  claim  origina- 
ting, afVer  seven  years  from  the  acciiial  of  such  right  or  claim. 
It  is  particular  in  its  specification  of  some  remedies,  and  then  in 
a)l  comprehending  tei*ms,  excludes  eveiy  possible  remedy  by  suit, 
unless  brought  within  tlie  limited  time.  And  as  if  intensely  anx- 
ious that  there  should  be  no  misapprehension  of  its  meaning,  it  de- 
signates the  causes  of  action  upon  which  suit  or  action  may  arise, 
in  such  terms  as  must  include  alL  For  it  bars  all  writs,  suits  or 
actions  whatsoever,  which  may  be  sued  or  brought,  **  by  occasion 
or  means  o£  aity  title  or  cause"  of  action.  It  intends,  not  only  to 
bar  suits  for  the  quieting  of  titles  to  lands ;  but  suits  brought  up- 
on any  cause  of  action.  This  last  specification  embraces  this  case : 
It  may  bo  said  that  this  is  not  a  suit,  really  to  tiy  titles — or  would 
not  be  if  defendant's  vendor  were  sueing — ^but  a  suit  to  enforce  a 
security.  Be  it  so.  The  action  is  founded  on  some  cause^  and 
by  the  Statute,  such  an  action  is  baned.  Again,  the  act,  not  con- 
tent with  declaring  that  suits  shall  be  brought  within  seven  years, 
in  addition,  declares  that  they  shall  be  brought  **at  no  time  after 
seven  years"  It  is  in  tlie  following  words :  " Be  it  enacted,  that 
all  writs  of  formedon  in  descender,  formcdon  in  remainder  and 
foiinedon  in  reverter  of  ^ny  lands,  tenements  or  hereditaments, 
or  OMy  other  writ,  suit  or  acdoHf  whatsoever f  at  any  time  hereafter 
to  be  sued  or  brought  by  occasion  or  means  of  any  title,  or  cause 
heretofore  accrued,  happened  or  fallen,  or  which  may  hereafter 
descend,  happen  or  &ill,  shall  be  sued  and  taken  within  seven 
years  next  afler  the  passing  of  this  Act,  or  aftor  the  tij^e  and 
cause  of  action  shall  or  may  descend,  or  aceru^  to  tlie  BWMf  wnt 
at  no  time  after  the  said  «ereii  years"  .  TbeActthiSMMwdll^ 
VOL.  V.  3  •   '•'^^■**  " 
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limit  the  right  of  entry  and  to  specify  exceptions.  Prince,  573,  4. 
Any  plain,  sensible  man,  it  seems  to  me,  looking  at  this  Sta^ 
ate  for  the  first  time,  and  applying  its  provisions  to  the  case  be- 
fore me,  would  say  at  once,  that  the  plaintiff  having  a  title  to  the 
land  in  question,  was  bound  to  bring  his  action  for  it  mthin  sev- 
en years  from  its  accrual — that  the  question  could  not  arise  under 
the  Statute,  whether  the  defendant's  possession  was  adverse  or 
not — ^but  that  the  only  question  that  could  arise,  is,  has  the  plain- 
tiff used  the  diligence  on  his  part  which  is  required  of  him  f 
Learned  men,  long  ago,  have  laid  the  fact  of  diligence  at  the  foun- 
dation of  the  acts  of  limitation.  Thus  Lord  Coke  says,  comment- 
ing upon  the  acts  of  limitation  prior  to  the  Statute  32  Henry  VIIL : 
**  Many  suits,  troubles  and  inconveniences  did  arise,  and  there^ 
fore,  a  more  direct  and  commodious  course  was  taken,  whidb 
was  to  endure  forever,  and  calculated  so  to  impose  diligence  on,  and 
vigilance  in  him  that  was  to  bring  his  action,  as  that  by  one  con- 
stant law,  certain  limitations  might  save  both  for  the  time  pres- 
ent and  for  all  times  to  come."  2  Inst.  95.  Stot^y*s  Conf,  (if 
Laws,  482.  It  is  true,  however,  that  the  Courts  have  contrived 
to  put  the  question  of  diligence  very  much  out  of  view,  as  the 
criterion  of  judgment  on  acts  of  limitation,  and  for  it,  have  sub- 
stituted a  question  as  to  the  qw  modo  and  the  quo  animo,  in 
which  the  defendant  acquired  his  possession.  Much  of  the  learn- 
ing found  in  the  books  in  relation  to  limitations,  is  highly  benefi- 
cial, and  many  of  the  rules  which  have  grown  up  by  judicial  ac- 
tion, under  the  Statutes  in  England  and  in  this  country,  are  salu- 
tary and  necessary.  Yet  it  becomes  even  our  humility  to  say, 
that  many  of  the  exceptions  to  the  operation  of  the  Statutei^ 
which  the  Courts  in  Great  Britain  have  engrafted  upon  it,  and 
the  subtle  distinctions  by  which  they  have, been  sustained,  are  al- 
ien to  the  original  policy  of  the  Statute,  violative  of  its  spirit,  and 
eminently  unsuited  to  the  condition  of  our  country.  Over  and 
over  again  have  the  Judges  in  England  and  in  this  country,  re- 
gretted these  departures  from  the  primary  intent  and  plain  mean- 
ing  of  the  Statute.  And  shall  we  follow  them,  through  regard 
only  to  authority?  Authority  which  has  not  upon  us  the  obliga- 
,  tion  of  law !  We  have  not  adopted  either  the  English  or  Amer- 
can  construction  of  the  Statute  of  James.  Our  limitation  Act  was 
passed  in  1767 — ^it  was  a  Provincial  Statute— it  was  repealed  and 
revised  in  1806.    Our  adopting  Act  of  25e^  Feb,  1784,  declai 
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that  all  acta  and  parts  of  acts,  in  foi'ce  and  binding  upon  the  in- 
habitants of  the  Province  on  the  14^  Mai/,  1776,  shall  be  in 
foi^ce  in  this  State.  It  also  adopted  the  Common  Law,  and  such  of 
the  Slatiila  e^  Great  Britain  as  were  usually  of  force  in  the  Pro- 
vimce  o{  Georgia.  The  Act  of  1767  was  one  of  the  Provincial 
Statutes  adopted  in  17S4,  It  was  not  of  force  in  the  Colony  as  a 
Britith  Statute,  hutprnpriare  vigore  derived  from  the  Provincial 
Legidatare.  We  did  not,  therefore,  adopt  the  constructions  of 
its  Brxtith  prototype.  Whatever  constructions  were  made  in 
the  Province,  of  the  Act  1767,  may  be  considered  as  binding  upon 
this  Court— what  they  were,  our  records  do  not  show.  And  (as  I 
l>efore  stated)  inasmuch  as  prior  to  the  organization  of  this  C  ourt, 
there  was  no  Court  in  this  State  so'  organized  as  to  give  a  uni- 
form and  authoritative  construction  of  our  Statutes;  we  feel  at 
liberty — nay  more — intioktd  to  establish  a  construction  of  our  act 
of  limitations,  according  to  our  best  judgment  of  its  primary 
meaning  and  objecL  We  will  return  to  its  plain  meaning,  not 
at  the  same  time  disregarding  many,  very  many  consistent  and 
salutary  rules  that  have  grown  up  under  it ;  believing  with  the 
learned  Judge  Dowtey  of  Maryland,  where,  remarking  upon  the 
limitation  Act  of  his  own  State,  "that  this  ia  not  the  epoch  when 
that  salutary  protection  which  the  Legislature  has  wisely  thrown 
around  us,  as  a  safeguard  against  fraud  and  expression,  should  • 
be  frittered  away  by  Judicial  refinements  and  subtle  exceptions, 
that  never  entered  into  the  contemplation  of  its  enlightened  fra- 
mers."  Green,  Exeeulor,  v*.  Johnson  el  ux.  3  Gill  4*  Jo^-  R- 
394. 

The  question  whether  an  executory  contract  is  color  of  title, 
and  made  the  possession  adverse,  was  ably  discussed  before  the 
Court  of  Errors  of  the  State  of  New  York,  and  the  principles 
there  settled,  go  very  &r  to  sustain  the  decision  we  now  make. 
One  of  the  questions  discussed  in  that  case.was  whether  a  possession 
under  a  paper  writing,  was  adverse  1  The  paper  writing  pur* 
ported  to  be  a  pennisBton  from  McKay  to  the  elder  Im  Fromlmt, 
to  take  two  lots  of  landinhisseignioryonLojlieCAaiH^i'atM.Bndto 
aettle  himself  thereon,  and  a  promise,  that  whn  Aa  oonveytncea 
of  the  lots  should  be  made,  (for  one  of  which  be  should  pay  no 
rent,  only  one  of  acknowledgmeut,  in  case  the  lot  of  land  ho 
should  take  should  be  required  to  establitih  the  don^ 
nplaca  to  him  aa  much  impromd  Isod,  u  ii 
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two  lots.     The  possession  began  under  this  contract.     It  was  ex- 
ecutory— no  deed  was  proven  to  have  passed.     Chancellor  Jovtes 
said :  "  The  writing  produced,  admitting  it  to   be  simply  a  con- 
tract for  conveyance,  is  in  accordance  with  the  possession   held, 
and  the  claim  of  title  under  it.     His  entire  confidence  in  his  title, 
and  his  reliance  upon  its  sufficiency  to  protect  his  possession,  and 
the  assertion  of  his  rights  under  it,  against  the  claim  of  the  pro- 
prietors under  the  patent,  are  decisive  of  his  own  opinion   and 
belief  of  the  validity  of  his  title.     It  was   an  express  agreement, 
by  a  person  claiming  to  have  the  right  to  contract  for  the  dispo- 
sal of  the  land,  to  convey  to  him  the  lot  he  should  locate,  when 
conveyances  were  to  be  given  ;  and  an  agieement  that  he  should 
enter  into  immediate  possession,  and  hold  the  premises  thus  con- 
tracted to  be  conveyed  to  him,   without  rent,  until  the  convey- 
ance should  be  given.     Under  such  an  agreement,   reduced  to 
writing,  and  followed  by  possession  and  improvements,  the  de- 
fendant acquired   a  title  iu   equity  to  the  land ;  if  McKays  the 
party  contracting  to  convey,  had  at  the  time,  or  afterwards,  ac- 
quired the  right  or  power  to  perform  his  agreement.     It  was  a 
contract  which  equity   would  have  enforced  the  performance  of, 
and  the  right  of  La  Frtrfnhois  under  it  was  the  more  perfect  and 
stable,  as  the  consideration  had  been  already  paid  or  satisfied  by 
him  to  McKay,  and  there  was   nothing   farther  to  be   done  by 
him  to  entitle  him  to  a  conveyance  of  the  legal  title.    Hence,  it 
probably  was,  that  he  insisted  so  finnly  and  peremptorily  upon 
his  absolute  right  to  the  land,  and  put  his  claim  to  it  upon  the 
ground  of  title ;  doubtless,  resting  upon   some    subsequent  con- 
veyance in  execution  of  the  agreement,   or  considering  his   con- 
tract tantamount  to  a  deed.     It  does  not  expressly   appear  that 
he  ever  obtained  an  actual  conveyance  for  the  lot ;  but  he  had  an 
agreement  which  entitled  him  to  a  deed.     He  may  have  been  in 
possession  of  some  farther  muniments,  which,   in  the   conflagra- 
tion of  his  house  by  the  enemy,  or  from  some  other  cause,  were 
lost  or  destroyed.     But,  suppose  the  contract  to   have   been  his 
only  title,  it  was  an  absolute  engagement  of  a  peraon  assuming  to 
be  owner,  to  give  him  a  deed  of  conveyance."     Afler  some  far- 
ther remarks,  Chancdlor  Janes  added,  "  Then  had  not  La  From- 
hois,  from  the  time  of  his  entiy  until  his  death,  the  greatest  rea- 
son to  believe  that  the  title  which  he  held,  under  McKay,  wheth- 
er that  title  was  legal  or  equitable  was  valid  in  law,  a&d  gpave 


AMERICUS,  JULY  TERM.  1848.  21 


Fain  vt.  Garthrigbt. 


full  protection  to  his  possession,  and  improvements  ?  And  if  he 
had  reason  to  believe,  and  did  believe  that  his  title  was  good,  as 
he  must  be  presumed  to  have  entered  under  that  title,  his  posses- 
sion having  continued  for  twenty -six  years  after  his  return  to  his 
home,  after  the  close  of  the  revolutionaiy  war,  must  bar  a  legal 
recovery  by  the  plaintiff,  admitting  them  to  have  the  legal  title, 
in  this  form  of  action."  La  Fromhoisvs.  Jackson,  8  Cowen  R. 
597.  598. 

In  Moore  vs.  Wehh,  2  B,  Munroe's  R.  283,  it  is  held,  that  though 
one  enter  under  an  executory  contract  of  purchase,  and  such 
entry  in  its  legal  character  is  a  tenancy  at  will,  yet,  such  an  one 
may  hold  adversely  in  fact.  The  cases  are  numerous  that  settle, 
that  when  one  enters  under  an  executory  conti-act,  and  the  con- 
sideration is  paid,  the  possession  is  adverse,  although  no  deed  has 
been  given.  See  Angel  on  Limitations,  437.  5  MetcalfR.  173. 
12  John.  491. 

The  case  of  Hunter  vs.  Persons  was,  in  principle,  the  same 
with  this,  and  I  consider,  fully  sustains  the  view  we  take  of 
it.  There  A  contracted  to  purchase  lands  of  B,  and  paidj^ar^  of 
the  purchase  money,  but  titles  never  were  made.  A  gave  the 
land  to  his  son  C,  who  went  into  possession ;  and  it  was  held  that 
C's  possession  was  adverse,  both  to  A  &  B.  In  the  case  before 
us,  none  of  the  consideration  was  paid ;  in  that,  a  pajt  remained 
unpaid.  If  any  was  impaid,  the  oases  are  analagous.  2  Baily^ 
8.  a  JR.  59. 

Upon  a  fair  construction  of  our  own  Statute,  as  applicable  to 
this  case,  and  upon  the  principles  and  authorities  stated  and  i^e- 
ferred  to,  we  are  constrained  to  sustain  the  decision  of  the 
Court  below,  upon  the  plea  of  the  Statute  of  Limitations. 
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No.  3. — William  Wells,  and  others,  plaintiffs  in  error,  vs.  C. 

B.  Strange,  defendant. 

(1.]  A  bill  filed  for  a  general  account  and  settlement  of  a  oopartnerabip,  maj 
embrace  every  object  necessary  to  the  complete  adjastment  of  the  concern, 
without  being  demurrable  for  multifieuiousness. 

Ifi."]  It  is  not  now  necessary  that  a  bill  for  an  account  should  contain  an  offer  fay 
the  complainant,  to  pay  the  balance,  if  found  against  him. 

[3.]  All  persons  interested  in  the  decree  to  be  rendered,  should  be  made  parties 
to  the  bill,  thiitbe  Court  may  do  complete  justice,  and  that  future  litigatkm 
may  be  prerented. 

In  Equity  in  Marion  Superior  Court.  Demurrer.  Decided 
by  Judge  Alexander,  May  Term,  1848. 

This  was  a  bill  brought  in  the  Superior  Court  of  Marion  coun- 
Cy,  by  the  defendant  in  error  against  the  plaintiffs  in  error,  for  an 
account  of  and  concerning  the  village  Hall  built  in  the  town  of 
Tazewell,  under  articles  of  agreement  and  co-partnership  in  wri- 
ting, and  seeks — 

Ist.  A  general  settlement  and  account. 

2d.  The  perpetual  injunction  of  a  certain  cause  of  ejectment, 
wherein  judgment  had  been  recovered  against  the  defendant  in 
error,  while  in  the  possession  of  the  Hall  as  the  treasurer,  agent 
and  tenant  of  the  company,  so  far  as  to  restrain  the  collection  of 
thefi./a.  founded  on  the  judgment  for  "  fnesne  profits ;"  the  poe- 
session  having  been  abandoned  by  him,  till  he  can  have  an  ac- 
count 

3d.  For  specific  performance  of  a  part  of  the  said  partnership 
agreement,  to  wit :  the  payment  up  of  the  balance  of  the  stock 
due  and  unpaid  by  certain  of  the  stockholders,  and  the  convey- 
ance of  the  title  alleged  to  have  been  fraudulently  obtained  by 
one  of  the  company,  Wm.  Wells,  or  that  he  be  considered  as  hold- 
ing the  same  as  trtuteejbr  the  benefit  of  the  company. 

At  the  first  term  of  the  said  Superior  Court,  the  plaintiffs  in 
error,  by  their  solicitors,  moved  their  general  demurrer ;  speci- 
fying, however,  certain  grounds  as  more  especially  relied  on,  viz : 

Ist.  That  the  complainant  is  too  late  in  asking  equitable  rdief 
after  a  judgment  at  Law, 
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2d.  Because  said  bill  is  multifarious, 

3d.  Because  of  toajU  of  proper  parties  ]  two  of  the  stockhold- 
ers not  being  made  paities. 

4th.  Because  said  complainant  does  not  offer  to  do  equity  in  said 
hiU. 

5th.  Because  it  is  no  where  alleged  in  said  bill,  that  the  parties 
are  insolvent,  or  that  an  irreparable  injury  vnU  accrue  by  the  col- 
lection of  said  Ji,  fa. 

The  facts  are  more  fully  stated  in  the  opinion  of  the  Court 

WoRRiLL  &  Hill,  for  plaintiffs  in  error. 

• 

This  bill  is  multifarious,  because  it  is  for  a  specific  performance, 
in  which  all  the  defendants  should  of  right  be  complainants,  ex- 
cept the  Wilchers  and  Wells ;  and  because  it  is  for  an  account 
of  partnership  dealings,  in  which  two  of  the  Wilchers  have  no  in- 
terest. In  the  one  case,  Wilcher  and  others  are  taxed  with  de- 
lay and  costs,  in  relation  to  a  matter  in  which  they  have  no  interest ; 
and  in  the  other,  defendants  are  deprived  of  their  right  of  being 
complainants  and  properly  conducting  their  case.  Story  Eq,  PL 
224,  225,  226,  227,  22S^rom  section  271  to  section  277,  inclusive. 
2  Kelly,  419. 

2d.  A  want  of  proper  parties.  It  is  true  the  bill  states  that  the 
company  let  them  off,  but  the  bill  does  not  allege  their  assent. 
They  have  a  right  to  be  heard. 

3d.  Strange  admits  that  he  owes  the  rent,  and  admits  that  Wells 
has  paid  for  the  premises,  and  does  not  offer  to  pay  the  one  or  to 
allow  the  other.  He  who  asks  equity,  must  do  equity.  1  Story 
Eq.  77.     Story  Eq.  PI.  404. 

4th.  Under  the  above  stated  facts,  complainant  asks  an  injunc- 
tion, without  stating  a  solitary  reason  for  it,  neither  the  insolven- 
cy or  irresponsibility  of  the  defendant  Wells.  2  Story's  Eq. 
661. 

Jones,  Bennino  &  Jones,  for  the  defendant 

Ist  The  bill  was  not  nmltifimoiitb  The  land  belonged  in  equity 
to  the  partneiahip,  beeanae  Jbarite'WBelier,  Sen.  having  the  ti- 
tle, stood  by  and  aant  UaMli  W)te»(twta)Ben  it  to  the  company, 
andd]dnotdM)i0wAab«0iyiMHM  Fonb.  Eq.lSS-d 
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And  Wells  bought  from  Wilcher,  with  notice  of  this  equitable  ti- 
tle. MorecArer,  being  himself  a  partner,  he  could  not,  "  privately 
»and  behind  the  backs"  of  his  co-partners,  buy  what  the  partner- 
ahip  had  itself  agreed  it  should  buy  and  own  ;  such  a  fraud  would 
only  make  him  hold  in  trust  for  the  company.  Stor,  Part.  §  174, 
and  note  5.  Featkerstonh^iugh  vs,  Fenvnck,  17  Ves,  311.  And  in- 
asmuch as  the  mesne  profits,  incidents  of  the  land,  which  equally 
belonged  to  the  partnership,  were  still  in  its  handB  by  its  agent  or 
-tenant.  StraDge,it  was  proper  that  they  should  there  remain,  not- 
•withstanding  Wells's  judgment  for  them,  to  prevent  circuity  of 
«uit,  and  for  other  reasons. 
.  Now,  the  bill  being  for  an  account  of  the  partnership,  it  wajs 
no  more  multifarious  for  asking  for  an  account  of  one  item  of 
partnership  property,  than  (mother, 

2d.  The  complainant  is  not  too  late  in  calling  for  equitable  aid, 
after  the  jtidgment  at  Law. 

"  If  it  be  doubtful  whether  a  Court  of  Law  can  take  cogni- 
zance  of  the  defence,  and  there  exists  no  doubt  of  the  jurisdic- 
tion  of  a  Court  of  Equity,  and  if  in  such  a  case  a  defendant  at  Law 
under  the  influence  of  such  doubt,  omit  to  make  his  defence,  or 
if  he  bring  it  forward  and  it  be  overruled,  under  tlie  idea  that  it 
is  not  a  defence  at  Law,  it  is  not  granting  a  new  trial,  for  a  Court 
of  Equity  to  afford  relief  notwithstanding  the  trial  at  law."  Exng^ 
vs.  Baldwin,  17  Johns.  389.  Marine  Ins.  Co.  vs.  Hogeson,  7  Cr,  336. 
Bateman  vs.  Willoe,  1  Sch.  and  Lef.  206.  Farqukarson  vs.  Pilch- 
er,  2  Russ.  81.     3  Danls.  Ch.  P.  305,  6.      2  Sto.  Eq.  §  887,  §  882. 

3d.  The  bill  having  stated  that  Jno.  Wilcher  and  Thos.  J.  Ste- 
vens were  among  other  *'  stockholders,"  prayed  subpoena  against 
"  the  said  sevex-al  stockholders ;"  therefore,  Jno.  Wilcher  and 
Thos.  J.  Stevens,  are  parties ;  but  if  not,  they  have  no  interest,, 
having  been  let  off  from  their  subscriptions. 

4th.  In  a  bill  for  an  account,  an  offer  to  do  equity  is  not  neces* 
8ary.     1  Dan.  Ch.  Pr.  497,  68.     Colombian  Gont  vs.  Rothschild, 

1  Sim.  94,  105.     But  there  is  no  equity  for  Strange  to  offer  to 
do. 

5th.  Irreparable  mischief  is  not  a  condition  precedent  to  the 
n^A^  of  enjoining  by  Courts  of  Equity.     3  Dan.      C.  Pr.  305-7. 

2  Story  Eq.  §§  94,   310.  946,  901.       Drury   Inj.  3,  206,  210, 
[B,  et  seq.      2  Sim.  515.      7    Ves.  413.      Butler  and  others  ri. 

2  Kelly,  420. 
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G.  E.  Thomas,  for  defendants. 

It  is  not  too  late  in  a  case  like  this,  to  interfere,  even  after  a 
verdict  at  Law,  because— 

Ist.  The  defence  could  not  have  been  made  at  Law,  being  one 
peculiar  to  this  Court ;  and  may  as  well  be  made  now  in  this 
Court,  as  before  verdict  at  Common  Law. 

2d.  Because  it  will  prevent  multiplicity  of  suiit^  and  is  one  of 
those  cases  where  the  rights  of  the  parties  can  better  be  deter- 
mined hei:e,  than  in  a  Court  of  Law.  See  Jeremy's  Equity  Ju- 
risdiction, 343,  491.     2  Pr.  Wms.  425. 

The  bill  is  not  multifarious,  for  it  brings  no  one  before  the  Court 
but  such  as  are  interesteA,  and  seeks  to  involve  in  the  issue,  no  fact 
which  is  foreign  from  the  object  of  the  bill,  viz  :  the  winding  up 
and  settling  of  this  co-partnership.  A  Court  of  Equity  will  prC' 
vent  an  improper  act,  or  compel  the  performance  of  a  proper  one. 
Edm  on  Jnjunc.  and  note  343.     1  Pr.    Wms,  713.     1  Atk.  572. 

It  is  not  multifarious,  as  to  the  allegation  against  the  conduct  of 

Wells  and  Wilcher  combining  to  recover  a  verdict  of  mesne  profits 

in  ike  name  of  Jordan    Wilcher,  Sen,    when  in  fact,   the  case 

was  instituted  and  conducted  by,  and  inures  to  the  benefit  of 

William  Wells,  one  of  the  company. 

It  is  not  multifarious,  as  to  the  relief  sought  in  compelling 
said  Wells,  who  must  be,  and  ought  to  be  regarded,  as  trustee 
for  the  company  to  withhold  the  collection  of  said  judgment  and 
execution,  as  the  same  must  be  considered  as  the  assets  of 
the  company,  being  tlie  profits  or  rents  of  the  hall,  tiW  all  these 
matters  of  indebtedness  are  adjusted. 

**  A  bill  is  only  multifarious,  when  it  contains  separate  and 
distinct  matters  alleged  by  one  plaintiff  against  the  same  defen- 
dant, or  by  the  same  plaintiff  against  several  defendants,  requir- 
ing distinct  relief;  or  by  several  plaintiffs  against  one  defendant, 
requiring  separate  relief  against  him ."  See  2  Kelly  R.  419.  Jer,  Eq. 
Jur,  426.   449. 

In  this  case  it  is  charged,  that  with  a  perfect  knowledge  of  the 

fact  of  John    Wilcher  having  pledge^  this  lot  to  the  company,  old 

man  Jordan  Wilcher,  Sen.  stands  by  and  sees  the  hall  erected  on  it, 

before  he  makes  any  objection,  or  sets  up  any  title,  and  that  he  was 

also  privy  to  the  giving  of  the  said  bond  by  the  said  Jno,  M.  WH^ 

VOL.  V.  4 
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ckerf  to  the  company ^  and  made  not  the  slightest  objection  till  the 
house  was  completed.  Jeremy* s  Eq»  Jur,  388, 389.  1  Story*s  JEq. 
376,  377. 

4th.  All  proper  parties  are  befox*e  the  Court.  If  stockholders, 
they  are  paities ;  if  not,  they  have  no  interest  whatever. 

6th.  The  complainant  does  offer  all  the  equity  good  con- 
science requires  him  to  offer.  He  is  willing  to  pay  all  that  is 
due,  and  insists  upon  the  same  rule  of  justice  and  equity  on  final 
account  and  settlement ;  but  according  to  the  settlement  contain- 
ed in  the  bill,  which  the  demurrer  admits  to  be  true,  the  compa- 
ny are  largely  indebted  to  him,  and  Wells  represents  with  him- 
self almost  the  entire  Company,  at  the  present  time. 

7th.  Nor  is  it  necessary  in  a  case  like  this,  that  there  should  be 
any  allegation  of  the  insolvency  of  the  parties  to  the  said^.^. 
and  therefore,  an  irreparable  injury  must  ensue.  We  place  this 
on  the  ground  of  its  being  assets  and  partnership  funds,  to  which 
Wells  and  Wilcher  have  no  just  claim  in  Equity,  and  they  in  a 
Court  of  Law  will  reap  the  reward  of  their  iniquity,  to  wit :  the 
amount  of  said  verdict,  if  not  here  arrested  in  this  Court. 

8th.  A  demurrer  will  He  whereever  it  is  clear,  that  taking  the 
charges  in  the  bill  to  be  true,  the  bill  would  be  discharged  at  the 
hearing ;  but  it  must  be  founded  on  this,  that  it  is  an  absolute, 
certain  and  clear  proposition  that  it  would  be  so.  1  DanieVs  Ch, 
Pr.  599. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

In  1843,  a  partnership  was  formed  by  and  between  sundry 
persons,  to  build  a  tavern,  to  be  called  Village  Hall,  in  the  town 
of  Tazewell  and  county  of  Macon  in  this  State.  In  the  articles 
of  agreement,  the  amount  of  stock  subscribed  by  each  partner,  as 
well  as  the  mode  of  payment  are  designated,  viz :  whether  in 
property,  money  or  labor.  Among  the  rest,  one  John  Wilcher 
took  two  shares  estimated  at  $200,  to  be  paid  for  in  three  town 
lots,  the  numbers  of  which  were  unknown  at  the  time,  but  were 
afterwards  ascertained  to  be  1,4  and  25.  The  Company  was  or- 
ganized by  the  election  of  officers,  Chanier  B.  Strange,  one  of  the 
stockholders,  was  appointed  Secretary  and  Treasurer,  and  seems 
to  have  acted  in  all  things  as  the  general  agent  of  the  concern. 


AMERICUS,  JULY  TERM,  1848.  27 

Wells  and  others  v*.  Strange. 

The  hotel  was  erected  on  one  of  the  lots,  subscribed  by  John 
Wilcher,  and  taken  possession  of  by  Strange,  as  the  tenant  of  the 
Company.  Strange  has  now  filed  his  bill  setting  forth  the  fore- 
going facts,  and  stating,  among  other  things,  that  he  has  paid  out 
for  the  Company  some  five  hundred  dollars  more  than  he  has  col- 
lected. That  a  large  portion  of  the  stock  is  yet  unpaid.  That  an 
ejectment  has  been  successfully  prosecuted  against  him  by  one 
Jordan  Wilcher,  Senior,  for  the  tavern  property,  and  a  recovery 
had,  not  only,  for  the  premises,  but  for  three  hundred  dollars  for 
mesne  profits.  He  prays  a  settlement  and  account  of  the  pcut- 
nership  matters ;  and  that  in  the  meantime,  he  may  be  protected 
by  process  of  injunction,  against  the  payment  of  this  judgment. 
He  further  alleges,  that,  notwithstanding  the  legal  title  to  the  tav- 
ern property  was  in  Jordan  Wilcher,  Senior,  the  equitable 
estate  was  in  the  Company.  That  the  father  had  either  by  gift 
or  sale,  conveyed  the  lots  to  his  son,  and  he  avers,  in  support  of 
this,  that  he  was  privy,  in  the  first  instance,  to  the  fact  that  his  son 
had  subscribed  three  lots,  as  stock,  and  that  he  did  not  object ; 
that  he  stood  by  and  witnessed  the  construction  of  all  the  im- 
provements, and  never  interposed  any  claim ;  that  he  was  know- 
ing to  a  certain  contract,  which  was  made  by  the  Company  with 
his  sons  John  and  Jordan  Wilcher,  Junior,  by  which  they  obliga- 
ted themselves  to  execute  titles  to  this  property,  and  that  he  ac- 
quiesced in  the  an-angement.  That  after  all  this,  he  had  sold  the 
lots  to  one  William  Wells,  one  of  the  tavern  Company,  for  $200, 
and  had  fraudulently  combined  with  said  Wells  and  his  sons,  to 
dispossess  him.  Strange.  The  bill  farther  charges,  that  Jordan 
Wilcher,  Senior,  agreed  to  make  titles  to  the  Company,  provided 
they  would  pay  him  the  $200,  agreed  to  be  given  to  his  sons,  on 
account  of  some  supposed  joint  interest  which  they  were  sup- 
posed to  have  in  the  lots ;  but  that  the  money  had  been  tendered 
him  and  refused. 

At  the  appearance  term  of  the  bill,  a  demurrer  was  filed  on  va- 
rious grounds — 

Ist.  Because  the  complainant  came  too  late  to  invoke  equitable 
relief  against  the  judgment  at  Law. 

2d.  The  bill  was  multifarious. 

3d.  For  want  of  proper  parties. 

4th.  Complainant  does  not  ofier  to  do  equity. 

5th.  The  bill  does  not  allege  that  Wells  and  Jordan  Wllche: 
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Senior,  are  insolvent,  and  that  irreparable  loss  would    resnlt  to 
die  complainant,  provided  the  injunction  is  refused. 

The  Court  below  overruled  the  demurrer,  and  we  think  rightly, 
on  all  the  grounds,  except  as  to  the  parties. 

[1.]  The  object  of  the  bill  is  one,  viz :  the  adjustment  of  the 
partnership  ;  and  every  thing  in  it,  not  only  tends  to  that  end,  but 
is  indispensable  to  its  accomplishment.  The  titles  to  the  disputed 
lots,  must  be  settled  before  the  partnership  can  be  closed.  And 
we  apprehend,  that  the  doctrine  of"  irreparable  loss,"  and  "  com- 
ing too  late  after  a  judgment  has  been  rendered  at  Law,"  have  no 
application  in  the  present  case.  It  is  not  pi'oposed  to  disturb  the 
recovery  for  mesne  jfrojits  ;  on  the  contraiy,  it  has  fixed  the  amount 
of  complainant's  liability  ibr  the  use  and  occupation  of  the  prem- 
ises. If,  however,  it  should  turn  out  upon  the  hearing,  that  this 
nent  belongs  to  the  Company,  and  such,  unquestionably,  is  the 
case  made  by  the  bill,  in  that  event  it  will  save  a  circuity  of  ac- 
tions, to  suspend  its  collection  until  a  decree  can  be  had.  And  if 
the  title  to  the  property  should  be  adjudged  to  the  Company,  this 
fund  should  enter  into  the  account  and  settlement  of  the  partner- 
ship. If  it  should  turn  out  that  this  judgment  has  been  i*ecovered 
in  the  name  of  Jordan  Wilcher,  Senior,  for  the  use  of  Wells,  who 
is  a  debtor  to  the  concern,  it  would  be  uni^easonable  and  useless 
to  allow  the  payment  to  be  coerced,  when  the  money  must  even- 
tually be  re^nded.  Frustra  pctis  quod  statim  alteri  redderecoge* 
riSr  is  the  maxim  of  common  sense,  as  well  as  of  common  justice. 

[2.J  But  it  objected  that  the  complainant  in  the  bill  does  not  of- 
fer to  do  equity.  This  identical  point  was  made  in  the  case  of  the 
Columbian  Government  vs.  Rothschild^  1  Simm,  94.  The  Attor- 
ney General  and  Mr.  Pemherton,  for  the  demurrer,  argued  that 
the  bill  should  be  dismissed,  inasmuch  as  the  complainant  did  not 
submit,  as  eveiy  accounting  party  ought  to  do,  to  pay  the  balance, 
if  any  should  be  found  due  from  him  on  taking  the  account.  Mr.  iSfw^- 
den,  Mr.  Pepys  and  Mr.  R,  Grants  in  reply,  insisted  that  the  mere 
filing  of  a  bill  for  an  account,  enables  the  Court  to  do  all  justice  be* 
tween  the  parties.  The  Vice-Chancellor,  said  "  That  the  Court 
had  originally  required  that  a  bill  for  an  account,  should  contain 
an  offer,  on  the  pait  of  the  plaintiff,  to  pay  the  balance,  if  found 
against  him  ;  but  that  was  not  now  considered  necessary." 

[3.]  We  are  quite  clear,  however,  that  Thomas  J.  Stephens  and 
John  Wilcher,  two  of  the  original  stockholders,  should  have  been 
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parties,  especially  the  latter,  who  subscribed,  as  stock,  the  lots  in 
litigation.  He  is  charged  as  being  in  confedciacy  with  his  father 
and  Wells,  to  defraud  the  Company  out  of  the  titles  to  his  prop- 
erty. Besides,  he  and  his  brother  Jordan  were,  by  agreement, 
to  receive  S200,  upon  titles  being  made,  and  this,  among  other 
things,  is  prayed  to  be  done. 

It  is  true,  the  bill  states,  that  both  Stephens  and  Wilchcr  were 
released,  as  stockholders,  by  a  resolution  of  the  board  of  directors. 
Bat  it  does  not  appear  that  the  I'elease  was  ever  accepted.  And 
if  there  should  be  a  surplus  to  be  divided,  instead  of  a  deficiency 
to  be  contiibuted,  they  might  desire  to  share  their  portion  of  the 
profits.  We  see  no  other  error  in  the  record,  and  on  this  ground 
only,  recerte  the  judgment. 


No.  4. — Henry  H.  Brown,  et  al,  plaintiffs  in  error,  vs.  Matthew 

Wright,  defendant. 

[1.]  The  returns  of  an  pxecutor,  admimstrator  or  gaardiau,  to  the  Court  of 
Ordinary,  of  their  accounts,  under  the  statute  and  allowed  by  that  Court,  are 
only  prima  facie  evidence  in  favor  of  such  executor,  administrator  or  guar- 
diAU,  and  muy  be  im{>cacbed  by  evidence  in  another  Court — the  burden  of 
proof  being  on  the  party  who  seeks  to  impeagh  them. 

Assumpsit,  &c.  tried  before  Judge  Alexander,  in  Talbot  Su- 
perior Court,  March  Term,  1848. 

Thia  action  was  brought  by  Matthew  Wright,  the  defendant  in 
en-or,  against  Henry  H.  Brown,  as  principal,  and  Charlton  Y. 
Perry  as  his  security,  upon  a  promisory  note,  of  which,  the  follow- 
ing is  a  copy : 

"  8867."--By  the  twenty-fifth  day  of  December  next,  I  promise 
to  pay  Matthew  Wright,  administrator  of  Emelia  E.  PeiTy,  dec'd, 
or  bearer,  eight  hundred  and  sixty-seven  dollars,  for  value  received, 
with  the  right  of  receiving  the  propoition  of  my  part  of  said  es- 
tate out  of  this  note.     8th  March,  1843. 

[Signed]     HENRY  H.  BROWN, 

c  harlton  y.  perry." 
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Upon  the  trial,  the  counsel  for  the  plaintiff  read  the  note,  with 
a  consent  between  the  parties,  by  which  it  was  agreed  that  the 
execution  of  the  note  was  proved,  and  that  there  were  four  dis- 
tributees of  the  estate  of  Emelia  E.  Perry,  and  that  said  Brown 
and  PeiTy  were  each  distributees  of  said  estate. 

The  plaintiff  then  introduced  an  exemplification  of  the  record 
of  the  Court  of  Ordinaiy,  of  the  county  of  Stewart,  showing  his 
actions  and  doings  as  administrator  of  said  Emelia  £.  Peny, 
dec'd,  which  was  read  to  the  jury.     The  plaintiff  closed. 

The  defendants  then  read  to  the  jury  the  voucher  accompany- 
ing the  return  of  said  administrator  to  the  Court  of  Ordinary, 
made  March  the  4th,  1844,  as  specified  in  said  exemplified  re- 
cord, containing,  amongst  other  things,  a  charge  of  $675  against 
his  intestate  for  board,  lodging  and  washing  for  four  >year8  and 
six  months,  at  $12  50  per  month,  and  offered  by  interrogatories 
and  witnesses  there  in  Court,  to  attack  the  con*ectness  and  just- 
ness of  said  voucher,  by  showing  that  the  said  sum  of  $675 
for  board,  lodging,  and  washing,  was  not  due  and  ow^ing  by  said 
intestate  to  said  administrator,  at  the  time  of  her  death ;  and  that 
the  sura  allowed  by  the  Court  of  Ordinary,  was  a  fiaud  on  the 
rights  of  said  defendants,  in  this,  to  wit :  that  said  intestate,  be^ 
fore  and  at  the  time  she  went  to  reside  with  said  administrator, 
was  living  and  boarding  with  said  Brown,  one  of  the  defen- 
dants, in  Talbot  county,  free  of  charge,  for  board,  washing  and 
lodging,  and  with  the  privilege  of  continuing  so  to  do,  so  long  as 
she  might  wieh  to  do  so,  and  that  she  desired  so  to  continue ; 
that  said  Wright  then  and  there  invited  and  persuaded  said  Em- 
.  elia  E.  to  remove  with  her  property  and  money  to  his  residence, 
in  Stewart  county,  and  to  reside  with  him  as  a  companion  of  his 
wife,  (the  sister  of  said  EmeUa  E.)  and  agreed  with  her,  that  if 
she  would  so  remove  with  her  property,  &c..to  his  residence,  and 
reside  there,  as  aforesaid,  he  would  board  and  lodge  her,  and 
have  her  washing  done  free  of  charge,  so  long  as  she  should  con- 
tinue to  reside  there,  and  that  he  would  loan  out  her  money, 
and  hire  out  her  negroes,  free  of  charge ;  and  that  she  complied 
with  her  part  of  said  agreement,. and  resided  with  said  plaintiff 
in  pursuance  of  and  under  said  agreement,  duiing  the  time  for 
which  said  charge  of  $675  was  made.  To  the  introduction  of 
which  evidence,  the  plaintifi,  by  his  counsel,  objected,  and  the  ob- 
jection was  sustained  by  the  Court,  and  the  testimony   rejected. 
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on  the  grouud  that  the  return  being  the  judgment  of  a  Court  of 
competent  jurisdiction,  could  not,  in  this  case,  be  attacked.  To 
which  decision  and  rejection  of  testimony  the  counsel  for  the  de- 
fendants excepted.     Upon  this  exception,  the  error  is  assigned. 

WoRRiLL  &  Hill,  for  plaintiffs  in  error,  cited  3  Gill  Sf  John- 
son, 39.  7  Har,  S^John.  134.  1  Kelhj,  486.  9  Gill  ^  J.  324, 
10  do.  276. 

Jones,  Benning  &  Jones,  foi  defendant. 

1.  The  Inferior  Court  sitting  for  ordinary  pui*poses,  has  ex- 
clusive original  junsdiction  of  **  All  such  matters  as  relate  to  es- 
tates of  deceased  persons."  And  of  the  account  to  be  rendered 
of  such  matters  by  administi-atprs.  Prin.  910.  (Cons,  Ga.J  239, 
240,  245. 

2.  The  *•  Judgment  of  a  Court  of  cxcZwme  jurisdiction  directly 
upon  the  point,  is  conclusive  between  the  same  parties,  upon  the 
same  matter  coming"  (even)  "  incidentally  in  question  in  anoth- 
er Court  for  a  different  purpose.  1  Ph.  Ev.  340.  1  Green.  Ev. 
528." 

3.  "  Under  the  term,  parties^  in  this  connection,  the  law  includes 
all  who  were  directly  interested  in  the  subject  matter,  and  had  a 
right  to  make  defence,  or  to  control  the  proceedings,  and  to  ap- 
peal from  the  judgment.  This  light,  involves,  also,  the  right  to 
adduce  testimony,  and  to  cross-examine  witnesses  adduced  on  the 
other  side."  1  Green  Ev.  §  523.  Morgan  vs.  Thorne,  9  Dan. 
Hence  mainly  in  suits  in  rem  the  whole  world  are  parties.  1  Green. 
Ev.  §  525.  Cowen  Sf  Hall,  notes  to  the  Phil.  Ev.  part  II,  880. 
9  Cranch,  126,  144. 

4.  In  a  proceeding  before  the  Inferior  Court  sitting  for  ordi- 
nary purposes,  for  approbating,  or  passing  an  administrator's 
account,  the  next  of  kin  are  so  interested,  and  have  such  rights, 
and  they  are  therefore,  bound  by  the  judgment  so  long  as  thoy 
allow  it  to  stand  unreversed.  Princess  Dig.  238.  1  Green.  Ev, 
§  550.  Cowens  Sf  Hill's  notes  to  Ch.  Ev.part  II,  844,  845, 63.  Saocton 
vs.  Chamberlain,  6  Pick.  422.  Jenneson,  et  al.  vs.  Hapgood,  7 
Pick.  1,7.  Dotoning's  estate,  5  Watts,  90.  Wunner's  appeal,  1 
Whar.  96.  Jenkins  vs.  Robinson,  4  Wend.  436.  Lightfoot  vs. 
Doe,  ex  dem.  Jieirs  of  Lewis,  (affirming   Wyman    vs.  Campbell^ 
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heir 8 J  6  Porter,  220.  5  Porter,  117.  1  J.  Ch,  R.  543.  Gel- 
ston  vs.  Hays,  3  Wheat,  Z\ 5,  hy  St&ry,  StcU,  guard,  vs.  Glass, 
1  AV%,  482,  486.     1  Ph,  E.  346. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  made  by  the  record  here,  is,  whether 
the  returns  of  an  administrator,  to  the  Court  of  Ordinaiy,  of  his 
accounts  with  the  estate,  and  which  have  been  allowed,  by  the 
Court,  are  only  prima  facie  evidence  for  him,  or  amclusice  evi- 
dence in  his  favor. 

This  question  appears  to  have  been  viewed  differently,  in  the 
different  States  of  the  Union.  In  Marj'land,  where  the  question 
appears  to  have  been  well  considered,  a  decree,  in  the  Orphan's 
Court,8ettling  an  account,  was  held  to  be /;rimtfyac/c  only.  Hack- 
ett,  advi^r  rs,  Glenn.  7  liar.  Sf  John,  23.  Gisfs  adnCr  ts, 
Cockey,  Ibid,  134.  139.  By  the  Act  of  1810,  executors,  adminis- 
toi*8,  and  guardians,  are  required  to  render  a  full,  and  correct  ac- 
count of  the  estate,  and  the  condition  of  the  estate,  which  they 
may  have  in  their  possession,  annually  to  the  Inferior  Court, 
while  sitting  for  Ordinary  puiposes,  on  oath,  together  with  the 
necessary  vouchers,  relating  thereto,  and  it  is  made  the  duty  of 
the  Court,  after  examining  such  accounts,  to  approbate  or  i-eject 
the  same.  Prince,  240.  The  argument  for  the  defendant  in 
en'or,  is,  that  the  Court  of  Ordinary,  having  received  and  allow- 
ed the  accounts  of  the  administrator,  that  judgment  is  conclusive^ 
and  the  fraudulent  character  of  such  accounts,  cannot  be  inquired 
into,  in  this  collateral  manner.  Now,  these  accounts,  are  made 
out  by  the  administrator,  himself,  and  the  vouchere  procured  by 
him,  and  submitted  to  the  Court,  upon  his  ex  parte  statement, 
and  it  is  upon  his  ex  parte  statement  alone,  that  the  Court  re- 
ceives, and  allows  them  to  be  entered,  to  his  credit.  The  testi- 
mony offered,  was  to  show,  that  this  account  of  the  administra- 
tor, so  offered,  and  allowed  by  the  Court,  was  Jraudulent.  Al- 
though, when  offered  to  the  Court  of  Ordinary,  upon  the  ex  parte 
statement  of  the  administrator,  it  appeared  fair,  and  just,  yet  in 
point  of  fact,  the  administrator  practised  a  fraud,  not  only  upon 
the  Court,  but  upon  the  distributees  of  the  estate ;  and  now, 
when  their  rights  are  to  be  prejudiced  by  it,  they  propose  to  es- 
^    tablish  the  fraud,  by  proving  that  the  account,  prepared  and  pre- 
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sented  to  the  Court  of  Ordinary,  by  the  administrator,  apparently 
just  and  correct,  had  no  foundation  in  fact,  and  was  fraudulently 
raised  by  the  administrator,  after  the  intestate's  death;  that  in  hey 
lifetime,  he  promised  to  board  her  gratuitous!?/,  if  sh^  would  re- 
move with  her  property,  to  bis  residence,  and  would  loan  out  her 
money,  and  hire  out  her  negroes,  J'ree  of  charge.  Assuming  the 
facts  offered  to  be  proven,  to  be  true,  we  have  no  hesitation  in 
saying,  that  the  administrator  cannot  protect  himself,  under  the 
judgment  of  the  Court  of  Ordinary,  allowing  an  account  raised 
by  him,  under  such  circumstances.  A  judgment,  decree,  or  sen- 
tence, may  be  impeached  by  proof.  First,  that  such  judgment 
never  existed,  or  was  void  ab  inlti.  Secondly,  that  it  was  J^raud- 
filmt,  and  covinous.  1  Starkie's  Ev.  252.  Borden  vs.  Fitch,  15 
John.  Rep.  145.  The  rule,  which  has  generally  been  recognised 
in  this  State,  by  our  Couits,  is,  that  the  returns  of  an  executor, 
administrator,  and  guardian,  to  the  Court  of  Ordinary,  and  al- 
lowed by  that  Court,  are  to  be  considered  as  prima  Jacie  evi- 
dence only,  in  favor  of  such  execiltor,  administrator,  and  guardi- 
an ;  and  that  creditors,  legatees,  distributees,  and  wards,  may 
impeach  such  returns,  by  evidence,  in  other  Courts,  the  burden 
of  proof,  being  on  the  party,  who  seeks  to  impeach  them.  This, 
we  have  no  doubt,  is  the  safe  and  correct  rule,  for  it  will  not  do 
to  say,  that  because  an  executor,  administrator,  or  guardian,  by 
false,  find  Jraudulent  accounts,  supported  by  his  ex  parte  wita,  and 
statements,  and  thereupon  allowed  by  the  Court,  shall  be  held 
conclusive  in  his  ownfaxor.  Such  a  rule  would  be  allowing  the 
party  to  protect  himself,  and  derive  a  benefit  to  himself)  from  his 
own  fraudulent  conduct  In  Fermere's  case,  Lord  Coke  said : 
**  Fraud  vitiates  all  judicial  acts,  whether  ecclesiastical,  or  tem- 
poral."    3  Coke,l%. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a  new 
trial  granted. 


VOL.  V. 
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No.  5. — The  Branch  Bank  op  the  State  op  Alabama,  plaindir 
in  eiTor,  rs,  Elijah  Kirkpatrick,  defendant. 

[1.]  That  clause  of  the  2d  Section  of  the  Act  of  1R05,  which  preacribes  a  lion- 
tation  to  raits  broaght  upon  jutlgnients  obtained  in  Coarta,  other  than  the 
Coorto  of  this  State,  held  to  jse  still  in  force. 

Debt  on  judgment,  in  Stewart  Superior  Court.  Tried  before 
Judge  Alexander. 

This  was  an  action  of  debt  upon  a  judgment  obtained  in  the 
State  of  Alabama,  to  which  the  defendant  pleaded  the  Statute  of 
Limitations.  The  only  facts  necessary  to  be  understood,  are  em- 
bodied in  the  decision  of  the  Court  The  Couit  below  sustained 
the  plea. 

Worrill,  &  Worrill  &  Holt,  for  plaintiff  in  error,  cited<— 
Act  of  June,  1806.  Clayton's  Dig.  303.  Act  of  Dec.  1806, 
Prince,  577.  Harrison  et  al,  vs.  Walker,  iKdly,  32-5.  Pease  ts. 
Howard,  14  John.  477.  Anderson  vs.  Montgomery^  19  John,  162. 
14  Wend.  188.     7  Cranch,  481. 

Jones,  Bennino  &  Jones,  and  J.  M.  &;  B.  Clakk,  for  defen* 
dant. 

James  M.  Clark,  for  defendant  in  error. 

The  first  Act  upon  limitation,  is,  the  Statute  of  1767«  See  Prin- 
ces* Dig. 

The  next,  is  the  Act  1805.  See  Clayton's  Dtg.  269.  And  is 
the  Act  in  which  is  found  the  clause  upon  which  the  defendant  in 
error  relies,  in  support  of  the  plea  filed  in  the  Court  below.  The 
next  in  order  of  time,  are  the  Acts  of  June,  1806,  and  of  Decem- 
ber, 1806.  See  Clayton's  Dig.  303,  344.  This  is  as  far  as  our 
present  inquiries  demand,  that  the  Statutes  of  limitation  should 
br  consulted. 

The  positions  ussumed  by  thi^*  Couit  in  the  case  of  Harrison 
et  al.  vs.  Walker,  (1  Kclly\i  Rep.)  32  are,  that  the  Act  of  June, 
1806,  repeals  the  Act  of  1805,  and  revives  the  Act  of  1767,     That 
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the  Act  of  June,  1806  is,  "  in  addition  "  to  the  Act  of  17G7,  and 
that  up  to  December,  180G,  the  Acts  of  June,  1806,  and  1767, 
were  the  laws  of  the  land.  As  in  December,  J  800,  the  Act  of 
1767  stood  alreadj/  revived,  the  Legislature  would  not  again 
have  revived  it,  unless  they  int^^ded  to  set  it  up  as  the  law  of  the 
land,  **  independent  of  all  adjunct  and  accessory  enactments.'* 
This  being  the  intention  of  the  Legislature,  by  the  Act  of  Decem- 
ber, 1806,  the  repealing  clause,  (which  repeals  all  Acts  contrary 
to  this  intent,)  repeals  the  Act  of  June,  1806,  and  of  course,  (we 
take  it,)  the  Act  of  1805.  We  assume  that  the  Act  of  June, 
1806,  was  "  in  addition  "  to  the  Act  of  1805.  The  title  and]  first 
section  of  the  Act  of  June,  show  that  the  Act  of  1805,  and  not 
of  1767,  was  the  subject  matter  of  legislation. 

The  first  clause  in  the  second  section  of  said  Act  of  June,  1806, 
only  partially  revives  the  Act  of  1767.  This  clause  refers  to  all 
*uits  commenced,  and  all  contracts  that  onginated'under^the  Act 
of  1767.  It  was  introduced  to  prevent  the  retrospective  opera- 
tion of  the  Act  of  1805. 

The  latter  clause  of  said  second  section,  repeals  the  fifth  sec- 
tion  of  the  Act  of  1805;  which  fifth  section,  repeals  the  Act  of 
1767.  The  utmost  that  the  repealing  of  this  fiflh  section  can  do, 
is  to  revive  the  Act  of  1767,  in  those  cases  only  where  it  does  not 
come  in  conflict  with  the  Act  of  1805. 

The  Acts,  then,  of  1805,  (and  not  1767,)  and  of  June,  1806, 
were,  up  to  December,  1806,  the  laws  of  the  land;  with  such 
parts  of  the  Act  of  1767,  as  did  not  come  in  conflict  with  said 
Acts  of  1805,  and  of  Juno,  1806.  The  intention,  then,  to  revive 
in  its  totality  the  Act  of  1767,  appears  for  the  first  time  in  the 
Act  of  December,  1806.  Hence  no  argument  can  be  drawn 
from  the  intention  of  the  Legislature,  faither  than  is  gath- 
ered from  the  Act  of  December,  alone.  In  the  Acts  of  Decem- 
ber, 1806,  and  of  1767,  there  is  not  one  word  said  about  judg- 
ments from  this  or  other  States,  hence  there  cannot  possibly  be 
any  inconsistency  with  the  clause,  in  the  Act  of  1805,  upon  which 
we  rely.     1  Black.  Com.  89,  90.     13  Peters  R.  312. 

By  tlie  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  single  question  made  in  this  case  is,  whether  the  Act 
of  1805,  which  prescribes  a  limitation  to  suits  brought  upon  judg- 
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mentM,  other  than  jadgments  in  our  own  Courts,  is  repealed. 
The  Court  below  deckled  that  it  'm  not  repealed,  bat  is  still  rf 
force ;  and  sach  is  oar  opinion  abo. 

The  claose  -which  limits  actions  upon  foreign  Jad^ments^  is 
fi>und  in  the  2d  section  of  the  Act  of  1805,  and  is  in  the  fi^Dow- 
ing  words  :  **  And  the  said  actions  of  debt  upon  jodgineiiCs»  ob- 
tained in  Courts  other  than  the  Courts  of  this  State,  ipridun  fire 
years  next  after  the  judgments  shall  have  been  obtained,  mndaot 
afler."     Clayfam's  Dig.  270. 

If  this  clause  be  repealed,  it  must  be  done  by  subsequent  Acts 
exjpresHly^  or  by  necessary  implication.  Wood  vs,  U.  Siaies^  16 
PeUrs,  362.  3  How.  646.  Dwarris  am  Statutes,  674.  It  is  doc 
expressly  repealed.  The  first  Act  alter  that  o£  1805,  was  passed 
in  June,  1806.  The  Act  of  June,  1806,  is  entitled  an  Act  **  To 
alter  and  repeal  certain  parts  of  the  Act  of  1805,"  it  is  not,  there- 
fore, an  Act  to  repeal  all  of  the  Act  of  1805,  and  accordingly,  it 
provides  in  its  first  section,  for  the  recommencing  of  actions  in 
certain  cases,  when  they  have  been  commenced  in  time,  and  hare 
been  discontinued  or  non-suited,  after  the  expiration  of  the  Stat- 
utory term  ;  and  in  the  2d  section,  it  repeals  the  5th  section  of 
the  Act  of  1805,  and  revives  the  Act  of  1767,  as  to  all  actions  and 
causes  of  actions,  which  originated  under  that  Act  rf  '67.  There 
it  stops.  The  5th  section  of  the  Act  of  1805,  which  is  repealed 
by  the  Act  of  June,  1806,  repeals  the  Act  of  67.  So  in  the  terms 
of  this  Act  of  June,  1806,  there  is  no  repeal  of  the  2d  section  of 
the  Act  of  1805,  in  which  the  clause  in  question  is  found.  It 
does  not,  therefore,  exjrressly  repeal  it. 

The  next  Act  in  the  order  of  time,  is  the  Act  of  December, 
1806.  That  is  an  Act  "  to  revive  and  continue  in  force,  the  Act 
of  '67,  and  to  amend  the  5th  and  9th  sections  of  that  Act.  It,  ac- 
cording to  its  title,  does  in  general  tenns  revive  the  Act  of '67,  and 
amends  the  9th  section  of  that  Act,  by  re-enacting  it ;  except  the 
saving  in  favor  of  non-resident  plaintiffs,  which  it  omits,  and 
substitutesjn  lieu  of  it,  a  saving  for  the  plaintiff,  founded  on  the 
non-residence  of  the  defendant.  At  the  present  term  of  this  Couit, 
wo  decided  in  the  case  of  Wynn  vs.  Lee^  trustee,  Sfc.  that  the  9tk 
section  of  the  Act  of*ii7  is  repealed  by  this  Act  of  December,  1806, 
(which  sec.)  The  Act  of  December,  1806,  makes  some  other 
immaterial  amendments  to  the  Act  of '67,  but  no  where  refers  to 
the  Act  of  1805.    It  is  not,  therefore,  expressly  repealed  by  die 
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Act  of  December,  1806.  No  .ubsequeut  Act,  ao  far  as  I  have 
been  able  to  ascertain,  has  any  r^evancy  to  the  question  I  am 
now  discussing.  I  think,  therefore^  i^^t  the  clause  of  the  Act  of 
1805,  which  limits  suits  upon  foreign  ju^„ent8,haa  not  been  ex- 
pressly  repealed. 

The  question  is,  now,  has  it  been  rept^^j  ^^  impHcation? 
The  rule  as  to  the  repeal  of  a  Statute,  is  wq  expressed  by  the 
Supreme  CoUrt  of  the  United  States,  in    W*.j  «    ,y     jf  •.  , 

States,  16  Peters,  362,  before  refen^ed  to.      '*",    

•  nere  must  be, 

(say  the  Court,)  a  positive  repugnancy  between  U^  y,      .  .  -. 

the  new  laws,  and  those  of  the  old ;  and  even  A[iei*b,sL  1 1 
laws  are  repealed  by  implication,  only  pro  tanio,  to  the  w^ 
of  the  repugnancy."  The  Act  of  1767,  to  which  frequent  reiy^ 
ence  has  been  made,  was  the  law  of  limitation  of  the  Stale,  up 
to  the  Act  of  1805,  by  the  5th  section  of  which  Act,  it  was  repeal- 
ed. The  Act  of  1805,  became  then  the  limitation  law,  and  so 
continued  until  June,  1806,  when  it  was,  as  we  have  seen,  in  one 
particular  amended,  and  the  clause  which  repealed  the  Act  of 
'67  was  itself  repealed,  which  revived  the  Act  of '67.  In  Decem- 
ber, 1806,  the  Act  of  1767  was  again  revived,  except  the  9th  and 
5th  sections,  which  were  amended,  and  the  9th  i*epealed.  The 
argument  in  favor  of  the  repeal  of  the  clause  in  the  2d  section 
of  the  ^ct  of  1805,  which  we  are  consideiing  is,  as  I  underetand 
it,  drawn  from  the  Act  of  December,  1806.  It  is  this  :  The  Act 
of  1806  revives  the  Act  of  1767;  (except  as  stated,  and  the  ex- 
ceptions have  no  beaiing  upon  this  question  ;)  it  thereby,  makes 
that  the  law  of  limitations.  As  much  so,  as  if  it  were  an  Act 
for  the  first  time  then  found  upon  the  Statute  Book.  That  by  the 
revival  of  the  Act  of  1767,  the  Legislature  intended  to  embody 
and  declare,  what  from  that  time  should  be  the  law  of  limita- 
tions ;  and  that  nothing  but  what  was  found  in  that  Act,  should 
be  thenceforth  in  force.  And  if  so,  all  previous  laws  upon  the 
subject  of  limitations,  are  repealed  ;  and  of  course,  the  clause  in 
the  anterior  Act  of  1805,  which  limits  suits  on  judgments. 

This  reasoning  is  not  satisfactory.  It  is  true,  that  the  revived 
act  takes  effect  as  an  original  act,  to  the  extent  of  its  provis- 
ions, but  no  farther.  It  is  to  be  considered  as  an  embodiment, 
a  re-adjustment  of  the  law  of  limitation,  to  that  extent,  but  no 
farther.     It  is  as  effectually,  to  that  extent,  the   law,  as  if  upon 
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the  same  general  subject.  tl,er«  nr*r  had  been  any  previous  leg- 
islation.    If  in  tlie    revived    'ct,  all  previous  laws  had  been  re- 

,    ,    ,  f  „„,.r^o  fKf§  would  be  no  question.     But   con- 

pealed,  then,  of  course,  'fi?^    ,     ,     ,    .       1  ,    ,,      .         ,      _ 

taining  bo  such  clause,  bu*"i^P'y  declaring  that  all  acta  and  parts 

.,.     •        affai'^^  ^^®  intent  and  meaning,   are    repealed, 

•    .1-  ^^^.t^sr^e  ]     It  is,  that  such  acts  alone  are  repeal- 

what  18  the  consequer  .       •     .        .      ,  *^ 

A       h  as  do  r*^  militate  against  its  intent  and  meanings  re- 

'.    .    r  11  r  ,.-,«   This  would  be  the  effect,  if  there  w^ere  no 
main  in  full  loi  ce.  ' 

,   J     1      tior  '^  ^^®  ^^^  ®^  1806.     In  other  words,  the  revi- 

,    /.I      A  1.  /f  1767,  repeals  all   previous  laws  which  are   re- 
valofthei^'-  '       ^^         ,i  i      i      ,     .      v       •  ^r 

J  It  expressly,  and  would  do  that  by  implicatioiu     We, 

^       ave  only  to  inquire  whether  the  clause,  in  the  Act  oi  1805, 
y.ti  limits  suits  upon  foreign  judgments,   is  repugnant  to  the 

.ct  of  1767.  The  repugnancy  must  be  positive.  The  repeal 
must  be  by  ncccsaary  implication.  The  subsequent  lai^  may 
cover  some  or  all  the  cases  provided  for  in  a  previous  law,  and 
yet  there  be  no  repugnancy  between  them,  for  the  later  law  may 
be  cumulative,  nffiraiative,  or  auxiUaiy.  Between  the  Act  of 
1767  and  the  previous  Act  of  1805,  there  is  no  repugnancy  as  to 
the  limitations  of  suits  on  judgments.  In  the  Act  of '67,  there  is 
no  limitation,  whatever,  j/rovided  upon  suits  of  foreign  judgmeiUs, 
If  so,  how  can  there  be  any  repugnance  ?  How  can  an  act  re- 
peal a  previous  act  in  relation  to  a  subject  matter  about  which 
it  is  absolutely  silent,  and  to  which  there  is  no  reference  directly  or 
by  implication?  The  Act  of  1767,  might  move  back  through  all 
time,  and  sweeping  from  its  course  all  conflicting  or  I'epug 
nant  laws,  would  leave  this  provision  of  the  Act  of  1805,  untouch- 
ed. It  would  not  be  found  in  its  path.  That  provision  adopted 
in  1805,  stands;  and  the  enactments  of  1806,  in  the  then  revival 
of  the  Act  of  1767  are  in  addition  to  it.  And  thus  the  whole 
discussion  terminates.  It  is  reduced  to  the  question  of  repug- 
nancy, or  not ;  and  that  is  settled,  by  the  fact  that  there  is  nothing 
in  the  Act  of  '67  about  limitation  upon  suits  ou  foreign  judgments 
at  all.  It  seems,  then,  to  be  a  kind  of  truth,  that  can't  be  made 
plainer,  by  attempts  at  elucidation ;  that  there  is  no  repugnancy. 
The  Act  of  1767  limits  the  action  o£  dehf,  founded  on  any  len- 
ding or  contract  without  specially.  That  pro\-i8ion  does  not  lim- 
it an  action  of  debt  on  a  judgment.  A  foreign  judgment  in 
Georgia,  is  not  a  simple  contract.  In  England,  by  the  weight  of 
authority,  it  is  conclusive  e\  idence  of  a  debt  due.     In  the  United 
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States,by  the  Constitution,  the  judicial  proceedings  of  each  State, 
are  entitled  to  full  faith  and  credit  in  all  the  rest,  and  the  Act  of 
Congress  declares,  that  full  faith  and  credit,  is  the  same  faith  and 
credit  to  which  they  are  entitled  in  the  State  whore  they  are  i-on- 
dered.  The  decisions  under  the  Constitution  and  laws  of  Con- 
gress, put  judgments  from  a  sister  State  upon  the  footing  of 
domestic  jud^ents.  See  3  Kelly ,  428,  9  Latine  vs,  Clements^ 
administrator. 

The  counsel  for  plaintiff  in  error,  relied  upon  the  case  of  Har- 
rison et  al,  vs.  Walker^  1  Kelly,  32.  This  decision  does  not  con- 
flict with  that.  The  question  there,  was,  whether  the^r*^  section  of 
the  Act  of  June,  1806,  in  relation  to  re-commenriiig  suit  after  a  dis- 
continuance or  non-suit,  was  in  force.  We  determined  that  it 
was  not.  We  determined  nothing,  whatever,  about  the  Act  of 
1805.  The  reasoning  in  that  case,  and  in  all  others  is  to  be  ta- 
ken as  applicable  to  the  case  on  the  record.  Looking  at  the 
reasoning  in  connection  with  the  decision  to  be  sustained  by  it, 
I  find  nothing  in  it,  which  is  in  itself  wrong,  or  with  which  our 
present  decision  conflicts. 

It  is  very  necessary  that  the  Legislature  revise,  condense  and 
present  in  one  body,  our  laws  of  limitations.  Now  they  are 
indeed,  an  almost  unintelligible  mass.  It  requires  profound  study 
to  learn  where,  and  what  is  the  law.  To  know  what  acts  are 
repealed  and  what  of  force.  He  will  do  the  State  good  service 
-who  will  bring  the  subject  before  the  Legislature,  and  induce  it,, 
by  one  act,  to  declare  the  whole  law  of  limitationjs. 

Let  the  judgment  be  aflirmed. 


■^»^M»iW^i*ifc^N**^*^^«»^»»^^fc*»^^^»»^*^^^JM 


No.  6. — Doe,  ^t  dem.  John  Johnson  and  others,  plaintiff  in  er- 
ror, vs.  JouN  &  James  Lancaster,  defendants  in  eiTor. 


£1.]  Prior  |)OHncssion  will  prevail  iu  ejectment,  over  a  subsequent  possession,, 
acquired  by  mere  eutrj-,  ^vithont  any  lawful  right.  Bat  where  the  subse- 
quent puueMKion  w  ac(|uired  by  a  recovery  in  ejectment,  the  entry  of  the  de- 
fendant beiuK  lawful,  aflbrda  a  better  presumption  of  ri^ht  than  the  prior 
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pnssession ;  and  the  record  of  the  former  recovery  may  be  given  in  evidence, 
if  between  the  same  parties. 

[2.]  A  party  who  bring?  a  second  action  of  ejectment,  after  being  ousted  ander 
a  previous  recovery  against  him,  most  produce  paramonut  title. 

[3.]  Seven  years  adverse,  aninlcmipted,  and  continuous  possession,  confers  a 
complete  title  to  lands,  tenements,  and  hereditaments  in  this  State. 

[4.]  The  Supreme  Court  of  this  State  is  strictly  an  appellate  tribunal,  for  the 
reexamination  and  correction,  if  erroneous,  of  the  decisions,  sentences,  judg- 
ments and  decrees  of  the  Superior  Courts,  and  upon  questions  actually  pre- 
sented for  their  determination. 

Ejectment,  in  Talbot  Superior  Court,  tried  before  Judge  Al- 
xzANDER,  March  Terni,  1848. 

The  facts  are  fully  set  forth,  in  the  opinion  of  the  Court, 

WoRRiLL  &  Hill,  for  plaintiff  in  error. 

SxiTH,  and  Jones,  Benning  &  Jones,  for  defendant., 

Argutnent  of'  Mr.  Hill,  for  plaintiff  in  error, 

1st.  In  this  case  the  plaintifiT  insisted  before  the  juiy,  that  the 
title  to  the  premises  in  dispute,  was  originally  in  plaintiff's  lessor, 
Johnson.     And  he  was  stiH  living, 

2d.  But  if  the  jury  should  believe  that  Johnson,  the  plaintiff's 
lessor,  was  dead,  then  this  plaintiff's  lessor.  Rushes,  had  title  by 
adverse  possession  under  color  of  title,  for  seven  years  in  opposi- 
tion to  that  title  ;  and  could  maintain  ejectment  upon  it.  Stoke9 
vs.  Berry t  1  Salk.  421.  Taylor  vs,  Harde,  1  Bur.  R.  119,  2 
Sand.  R.  note  a,  175.  Angel  on  LifnitationSy  398.  Adams  om 
Ej.  77.     3  J.  R.  270. 

3rd.  And  that  the  right  is  not  at  all  affected  by  the  fact,  that  a 
recovery  has  been  had  in  ejectment  against  plaintiff's  lessors, 
Rushes,  after  the  seven  years  complete.  1  Burrow,  113.  16 
J.  R.  314.     6  Cowen,  751.    5  S.  ^  Rawle,  234.    8  East,  450. 

4th.  In  those  cases  where  the  plaintiff  relies  on  previous  pos- 
session of  less  than  seven  years,  (or  twenty,  as  the  case  may  be,) 
then  it  becomes  important  to  consider  sevei^  incidents,  as  to  how 
he  became  dispossessed ;  whether  ousted,  or  by  voluntary  aban- 
donment, without  animus  revertandi,  or  whether  evtcted  by  legal 
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process,  founded  on  a  judgment  in  ejectment.     But  in  such  cases 
only.    16  /.  R,  314.     6  Cow,  R.  751.     10  J,  R,  364. 

In  this  case  the  plaintifiTmade  no  point  to  the  Court  or  jury,  that 
was  not  based  on  the  assumption,  (and  to  be  found  by  the  jury,) 
that  the  ancestor  of  the  co-defendants,  was  not  the  drawer  of  the 
land. 

And  that  either  the  plaintiff's  lessor,  Johnson,  was  entitled 
to  recover  or  the  lessors,  Rushs,  by  reason  of  their  possession 
adverse  to  their  other  lessor,  for  seven  years  complete.  Plaintiff 
waived  all  other  issues.  The  sum  of  all,  as  to  the  authority, 
amounts  to  this,  that  the  only  effectof  a  judgment  in  ejectment,  is, 
that  it  rebuts  a  presumption  of  title,  founded  on  a  previous  pos» 
session  of  less  than  seven  years,  and  puts  the  plaintiff  to  proof  of 
?iis  title. 

Then,  of  what  possible  use  could  the  rejected  judgment  be  in 
the  case  ?  What  could  it  elucidate  ?  and  why  should  a  new 
trial  have  been  granted  for  its  rejection  ? 

It  could  only  have  been  relevant  to  the  issue  as  proof  of  a  mere 
possession  for  less  than  seven  years,  and  such  an  issue  was  not 
made,  and  the  Court  have  so  stated  in  the  bill  of  exceptions,  and 
if  error  was  committed  in  its  rejection,  the  Court  will  not  grant 
a  new  trial,  for  a  mere  abstract  error  committed  on  the  trial. 

The  Court,  will  bear  in  mind,  also,  that  the  Lancastera  were  in 
possession,  and  that  they  were  not  paities  to  the  rejected  judg- 
ment. 

Now  is  there  any  proof  showing  any  connexion  or  privity  be- 
tween their  possession  and  the  co-defendant's  claim  of  title? 
They  are  strangers  to  each  other,  no  privity  being  shown,  even 
in  the  order  making  parties. 

The  verdict,  then,  is  neither  against  law  nor  evidence,  and  the 
Court  committed  error  in  granting  a  new  trial. 

As  to  what  constitutes  adverse  possession,  see  Angel  on  lAm. 
415,  427.     Adams  on  Ej.  438.     La  Fromhois  vs.  Jackson,  603. 

As  to  the  rule  for  granting  new  trials  where  the  verdict  is 
against  the  weight  of  evidence,  see  Peck  vs.  Land,  2  KeUy,  1. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

An  action  of  ejectment  was  brought  by  John  Doe,  ez  dem.  of 
John  Johnson  and  others,  against  James  and  John  Lancaster,  to 
VOL.  V.  6 
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m^  yy(«  NV  20<^  in  tl^r  224  district,  of  TalboC  eomitj.  T«HI 
<&!rmv«M  were  jM  in  the  declaration ;  one  in  the  naine  cC 
J^huMfm,  thf:  t-ippriMad  jrrantee  ^/f  the  land ;  another  in 
of  the  hetn  4Dd  le^l  reprefMmtatires  of  Abraham  Rosh, 
U^nhf^m  ifkm  JfAttmfm  conrered.  On  the  trial,  the 
Wf*%t»rjA  z  $[r^>x  ftf/m  the  State  of  Georjo^a,  to  John  Joimscii,  of 
CktiMrbt%'  dixtrkt,  Janper  coant  j,  dated  in  1828,  and  adeedfinoc 
Jofanv>fi  t/i  KiM.h,  dated  in  November,  1834.  He  proredl  that 
Rimh  went  nAo  ^mmtmntm  in  1832  or  1833,  nnder  a  bondfiir 
title«,  wherj  iht  place  waj»  in  the  woods ;  that  he  had  made  im- 
prr/iremerjtn,  and  otherwise  UM^d  and  cultivated  the  place  aa  \m 
otm,  and  cfmtmtitd  in  the  occupancy  down  to  his  death,  in  1810, 
and  that  hin  family  renided  after  him  on  the  premises,  np  to  1845. 
VLf.  j/rovf'A  the  iKumennittn  r>f  the  Lancasters  at  the  time  soit  was 
amrtnenced,  and  cUjM*d  his  cafte,  Eliab  W.  Wells  aa  administra- 
tor  of  John  Johniion,  <leccoKed,  and  Eliab  W.  Wells  and  \¥illis 
JohnfKin,  lieirM  at  law  of  iiaid  deceased,  were  on  motion  made  par- 
ties dtf;f#;ndants  to  the  action. 

It  may  be  well  enough  to  remark,  by  way  of  explanation,  that 
there  were  two  John  Johnsons,  and  the  question  here,  was  one  of 
identity,  as  to  who  drew  the  land,  and  that  the  John  Johnsoo 
under  whom  the  plaintiiTs  claimed,  was  not  the  same,  under 
whom  the  defendants  set  up  title. 

Defendants  introduced  the  interrogatories  of  John  Johnson, 
the  dccdor  of  Rush,  and  divers  other  testimony,  to  show  that 
the  John  Johnson  under  whom  the  defendants  claimed  was  not 
the  drawer  of  the  lot  of  land,  and  that  Rush  knew  the  fac^t  when 
he  purchased.  He  also  offered  in  evidence,  the  record  of  a  for- 
mer recovery,  at  the  instance  of  the  heirs  and  legal  representa- 
tives of  John  Johnson,  the  co-defendants  in  this  suit,  against  the 
plaintiffti  or  part  of  them,  of  the  premises  in  dispute.  But  this 
evidence  l>oing  ruled  out,  the  defendants  closed  their  case.  The 
plaintiff  produced  no  rebutting  proof  to  sustain  his  title,  and  the 
case  was  then  submitted  to  the  jury,  under  the  itistractioiiB  of 
the  Court. 

It  becomes  important  to  the  proper  underatanding  of  this  case, 
to  notice  th^  exact  footing  upon  which  the  counsel  for  the  plain- 
tiffd,  and  the  Court,  put  the  plaintiffs'  rights  to  recover.  Mr.  HiD, 
whose  conduct  in  the  management  of  the  cause,  confers  the  high- 
est   encomium  upon  his  legal  learning  and    acumen,    conten- 
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ded  that  the  plaintiff  waa  entitled  to  recover  on  the  demise  of 
John  Johnson,  on  the  ground  that  the  John  Johnson  of  Clements* 
district  ^was  the  true  drawer  of  the  land,  and  not  the  John  John- 
son who  died  in  Pike  county,  and  under  whom  the  defendants 
claimed  title.  Also  that  Abraham  Rush  was  a  honafide  purcha- 
ser of  the  land,  that  he  took  possession  of  the  same,  and  held  it 
adversely,  peaceably,  and  continuously,  under  color  of  title,  and 
claim  of  right  for  more  than  seven  years  before  his  death ;  and 
if  the  jury  should  so  believe,  then  the  plaintiff  would  be  entitled  to 
recover,  especially,  if  they  should  farther  believe,  from  the  tes- 
timony, that  the  John  Johnson,  under  whom  the  defendants  claim- 
ed, and  who  died  in  Pike  county,  was  not  the  drawer  of  the  land. 
"  But  said  plaintiff's  made  no  point  before  the  jury,  and  asked  for 
no  charge  of  the  Court,  in  relation  to  Rush's  possession,  and 
those  claiming  under  him,  except  as  to  adverse  possession,  under 
color  and  claim  of  title,  and  for  a  period  of  seven  years  or  more." 

Thus  it  will  be  perceived,  that  counsel  for  plaintiff  distinctly 
disclaimed  any  right  to  recover  under  a  possession,  short  of  sev- 
en years  or  more ;  and  under  circumstances  which  gave  them  a 
good  and  complete  statutory  title. 

The  Court  charged  the  jury,  that  although  they  should  believe 
that  the  John  Johnson  testified  to,  by  the  plaintiff's  witnesses* 
was  the  drawer  of  the  land ;  yet,  if  they  should  farther  find,  from 
the  evidence,  that  he  had  moved  away,  and  had  not  been  heard 
offer  seven  years  or  more,  then  the  plaintiff  could  not  recover  on 
the  demise  in  his  name,  as  they  must  presume  he  was  dead.    The 
Couit  farther  charged  tlie  jury,  that  if  they  believed  from  the  ev- 
idence, that  the   lessors,    Rushs  and  those  under  whom  they 
claimed,  '*  had  been  in  the  actual,  uninterrupted  and  continuous 
possession  of  the  premises  in  dispute,  under  a  hma  fide  claim  of 
right,  and  held  the  same  adversely,   under  color  of  title,  seven 
years,  complete,  and  had  not  voluntarily  abandoned  the  posses- 
sion  afterwards — then   the  plaintiff    ought  to  recover,  if    they 
should  believe,  farthermore,  from  the   evidence,  that   the  defen- 
dants were  base  trespassers,  or  had  forcibly  ousted  the  lessors 
Rushs  from  the  possession.      The  Court,  on  being  asked    by 
defendants'  counsel,  charged  farther — that  if  the  defendants,  or 
any  of  them  had  a  regular  and  perfect  claim  of  title  from  the  State 
and  had   the    peaceable   possession    of   the   premises    in    dis 
pute,  then  the  plaintiff  could  not  recover  on  a  previous  advex«# 
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poAAOHAinn  of  sovon  yean*,  umler  color  of  title,  with  the  fkrtfaer 
chargo,  thnt  in  that  case,  the  jury  mu"rt  farther  believe  that  said 
proviouH  ndvei^e  possession  had  been  Toluntanlv  abandoned. 
^  "  The  Court  tmule  no  charge  to  ^aiJ  Jmry  €U  to  am  if  preriom^poi- 
aension  ht/  said  j>iaht»fs,  or  am  if  ot"  thrm^  or  of  those  mnder  whom 
they  claimetU  rxctpt  at  to  fmt^h  as  thr  Jmry  thottiJ  beitere,  Jram  the 
epulemre,  to  hare  hern  Innia  fide,  ami  mmMier  roior  of  title  and  wmm- 
iermpted  amd  romtimmoms^  amtitor  a  prrioJ  qf^rtn  fears^  ai  leasiJ* 

The  jury,  under  the  charge,  rendered  a  Tetdiet  Ibr  the  plahi- 
tiffci,  in  other  words,  they  found  that  the  plaintifis  had  made  oat 
a  good  statutory  title. 

An  application  \ras  tnaile  (or  a  new  trial,  oo  the  grounda — 

1st.  That  the  venlict  was  contrarr  to  law. 

2d.  That  it  \^*as  ctwtmrv  to  eTideace, 

3«).  That  the  Court  em^i  in  rejectin-^  the  record  of  the  former 
reci>verv. 

The  miction  w;i$  griuted  upon  the  last  srrDinid  aloae ;  and  there- 
upon, plainti^Xk  by  their  couikseL  excepted. 

iVsrht  the  new  trial  to  haTe  N^a  awarded  f 

[1.]  For  the  punxv^e  of  ^kvkilnir  thb  q«ie:sr>>a  cDcrertly,  k  is  im- 
portant U>  ohserre  the  tiiae  when  it  wis  lasde.  The  record  of 
die  f\^n»er  tvcoTenr  w»>  offered  by  t2se  de&^idaats  for  the  par- 
po$e  of puttiac  the  p^ai&tSdfs  nrv^is  prvx^fof  vheir  at je-  Had  the  rec- 
all K>eii  Set  wY^n  the  5ai»e  parties^  <fiifv^;»  viAfLit  wcNald  ha^e  l^m 
adiaif^b^e  iwr  :he  «^^^'{  £w  w^ich  :;  w^a!^  adc~^^-ed.  For  a  yMamie^ 
laoa  acv|aiied  aader  the  aatbs>nTT  oc*a  jadr^aeal  a;  Law«  affMrd?  a 
better  pfesszapc^oo  oc^r^:  tbaa  tiSe  pnNv^&st:  p<?i$sessiom.  whidk 
haJ  b«*ai  nvn? r^iwsje  aai  l»\5C  bv  the  a<ti>^  ai  Lm^.  as»d 
br*  the  r*re53B3Brcxwi  whir!^  wocVI  iaa:art''-'v  inach  to  si 
^xsMsiijML  3>  here  ^:iH(Nl  f.-v«fi  the  r*>>r  t*^  the  f«l 
setsnett.  Auii  Cv«rt5  rn-iH  rv<  <c*^^  ro  rsx^dre  hc«r  the 
ha»  Wm  o^casxed.     The  btoeahhesest  vc"  itv  3«w  uaa  it  W»  Wm 

iawfarv  <^dicaz3ed.eedier£rvsi  wart  ^fiidie^ 

aea  Oae  oc^T^wate  raurrr,    tOherarice^  the  actSoai 

«^e«l£  Se  a  x^  jfs*  <>fres»k«iv — £»  >£jf  asji  ahsosTd 

'tS  We  3w«.t^  Tt  *vr.5eT  t.>  Ve  £2^T«*£Sr  x^iAf^nX^ 

Bsuric^^  arKx^  vec  i  3I!^'^  iiLknz  r^S.-r  T*'««^?t«.'«i.  'cnrTvoAs^d 
aarr  eci3lf!!k^^  :c  a  riry:  -c  T•."t!«f^»6^»T,  5*  "orc  ficScaeac  a»  cat- 
10  a?ecii"nRrr  araansc  «o[if 
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ment.  Possession  is  evidence  of  title  ;  for  it  is  to  be  presumed  that 
the  party  who  has  possession,  has  it  rightfully;  hut  that  presump- 
tion ceases  when  the  title  appears  on  the  other  side. 

Had  the  defendants  then,  at  this  stage  of  the  proceeding,  ex-  ^  ^M 
cepted  to  the  decision  of  the  Court  rejecting  this  record  on  the  trial, 
and  submitted  to  a  verdict,  the  case  might  have  been  different.  At 
any  rate,  we  are  clear  that  the  presiding  Judge  erred  in  rejecting  it 
at  the  time  when  it  was  offered.  But  the  plaintiffs*  counsel,  with  a 
clear  perception  of  his  case,  supplied  all  the  proof  which  the 
introduction  of  this  record  would  have  imposed  upon  him. 
The  defendants  have  lost  nothing  by  its  rejection.  It  would  on- 
ly have  shifled  the  burden  from  their  own  to  the  shoulders  of 

their  advereary.  The  task  has  been  voluntarily  assumed.  The 
plaintiffs'  counsel  in  his  argument,  and  the  Court  in  its  charge, 

utterly  repudiate  a  possession  which  is  stripped  and  divested  of 
all  right.  Could  possession,  commenced  under  the  high  presump- 
tion of  title,  which  the  judgment  of  Law  affords,  have  done  more 
for  the  party.  The  record  could  not  have  helped  them.  The 
plaintiffs  exhibited  paramount  title,  a  title  which  overrides  the  pos- 
session of  the  defendants,  sanctioned  or  legitimatized  as  it  may 
be,  by  their  lawf|il  enti^  under  a  judgment  of  former  recovery. 
Why  allow  a  new  trial  then,  because  this  evidence  vvas  refused  1 
The  result  must  inevitably  be  the  same. 

[3.]  But  is  a  statutory  title  a  paramount  title?  It  is  unques- 
tionable, that  where  land  has  been  held  adversely,  for  the  time 
prescribed  by  the  Statute,  and  an  entry  is  made  by  the  party  who 
has  the  written  title,  such  party  may  be  dispossessed  by  an  eject- 
ment brought  by  him  who  has  so  held.  Cincinnati  vs.  White,  6 
Peters  U.  S,  Rep,  431.  Jackson  vs.  Pontes,  1  Paine  C.  C,  Rep, 
457.  Decatch  vs,  Ncwsam,  3  Ohio  Rep,  57.  Jackson  vs,  Olf^,  8 
Wend,  Rep,  558.  Day  vs,  Alenson,  9.  lb,  223.  Jackson  vs, 
Rightnyer,  16  Johns,  314.  Gibson  vs,  Bailey,  9  N.  H,  R,  168. 
We  rest  this  doctrine,  however,  upon  the  express  provisions  of 
our  own  Statute.  Section  1  of  the  Act  of  1767,  declares  that  all 
writs  offormedon  in  descender,  in  remainder  and  in  reverter  of  any 
lands,  tenements  and  hereditaments,  or  any  other  writ,  suit  or  action 
whatever,  at  any  time  thereafter  to  be  sued  or  brought  by  occasion 
or  means  of  any  title  or  cause  which  has  accrued  before  its  pas- 
sage, or  which  may  thereafter  descend,  happen  or  fall,  shall  be  sued 
and  taken  within  seven  years,  next  after  the  passing  of  this  Act  or 
after  the  cause  of  action  accrues,  and  at  no  time  after  the  said. 
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seven  years.  And  that  no  person  having  any  right  of  emtry  into 
any  ]au<k,  tenements  or  heriditaments,  shall  make  said  entiy,  hu 
'  within  seven  years  after  the  passage  of  the  Act,  or  the  right  of  en- 
try accrues.  And  that  in  default  tJiereof  such  person  so  not  enter- 
ing ^  and  their  heirs  shall  he  utterly  exclud^danddisaUed  from  suck 
entry  after  to  be  made.  Next  follows  a  saving  in  &vor  of  infants, 
feme  corertSf  lunatics,  persons  imprisoned  and  beyond  sens:  which 
last  class  are  excluded  from  the  exception  by  the  reviving  statute 
of  8  December,  1806.  Prince^  517.  Sect.  2,  is  tor  the  puzpoeeof 
quieting  certain  titles  therein  specified. 

Section  3d  applies  the  provisions  of  Section  Ist  to  under-claim- 
ants,  and  directs  that  the  Act  and  the  several  duuses  thereof^  may 
be  given  in  evidence  to  the  Jury,  upon  a  trial  of  any  ctaint^  matter  or 
right,  to  any  lands  or  tenements  in  question  between  party  and  par^ 
ty,  and' that  Chief  Justice  and  Judges,  upon  all  such  trials^  shall  al- 
low the  same  to  be  given  in  evidence,  so  far  as  concerns  the  said  mat- 
ter in  difference. 

And  to  prevent  dispute,  how  claims  are  to  be  made  to  lands, 
and  that  the  possessors  of  lands  may  know  how  and  in  what  man- 
ner other  persons  having  claim  to  any  lands  or  tenements  in  their 
possession,  must  claim  the  same,  &c.  Section  4fii  enacts  that  all 
persons  laying  claim  to  lands,  must  proceed  by  action  at  Law, 
&c.     Prince,  573,  4,  6. 

Can  any  one  read  this  Statute  and  doubt  the  policy  which  dic- 
tated it  ?  The  head  and  front  of  its  passage,  evidently,  was  to 
quiet  men's  possession  in  this  wilderness  territory,  a  paramount 
consideration  in  all  new  countries  especially.  Nothing  is  so  well 
calculated  to  prevent  population,  as  doubts  and  difficulties  about 
land  titles.  The  Act  of  1767,  intended  to  place  all  real  and  mixed 
actions  upon  the  same  footing,  and  to  require  eveiy  writ,  what- 
ever, for  the  recovery  of  land,  to  be  instituted  within  sciven  years. 
With  us,  ejectment  has  always  been  the  usual,  if  not  the  only 
remedy.  It  is  so  now  in  England,  since  the  Statute  3  and  4, 
Will,  IV,  ch,  27,  abolishing  all  other  forms  of  real  action.  Ifthe 
person  holding  the  paper  titles,  sleeps  over  liis  right,  for  seven 
years  after  the  cause  of  action  accrues,  the  right  of  entry  and 
of  property,  too,  are  lost.  The  occupant  has  acquired  an  inde- 
feasible title  ;  one  that  is  not  only  sufficient  for  protection,  but  al* 
BO  for' recovery  against  all  the  world.  When  called  upon  for  the 
muniments  of  his  title,  he  points  to  the  Statute,  and  g^ves  it  in  ev- 
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idence,  as  be  is  authorized  to  do,  in  all  matters  of  difference  be- 
tween him  and  others.  A  mere  writ  of  rifrJit^  the  hi^rhest  remedy- 
known  to  the  laws,  respecting  lands,  and  one  of  so  forcible  a  na- 
ture that  it  overcomes  all  obstacles  that  may  have  arisien  to  cloud 
and  obscure  the  title,  was  lost  by  the  lapse  of  sixty  years,  in  En-' 
gland.  Seven  years  time  will  produce  the  same  result  h^re^  und^r 
our  Statute.  The  construction  which  Biitish  Statutes  have  re- 
ceived in  England,  may  vety  properly  be  considered  as  accompa- 
nying the  Statutes  themselves,  and  forming  an  integral  part  of 
them.  In  adopting  the  Statute  of  fi-auds,  therefore,  we  are  bound 
by  the  construction  which  it- had  received  in  England,  up  to  the 
separation  of  this  country  in  1776,  notwithstanding  the  best 
Judges  are  of  the  opinion,  that  the  relaxation  ought  not  to  be  car- 
ried farther  than  it  has  been  carried.  And  in  that  opinion,  this 
Court  entirely  concurs.  But  our  acts  of  limitations  are  entirely 
our  own  ;  and  however  decisions  made  in  England  or  in  our  sis- 
ter States,  on  Statutes  containing  provisions  similar  to  our  own* 
may  be  respected,  and  certainly  they  are  entitled  to  great  res- 
pect, still  their  absolute  authority  is  not  admitted.  We  cannot 
imagine  a  more  fruitless  labor,  than  to  undertake  to  reconcile,  or 
to  follow  the  ever  varying  construction  of  different  Courts,  res- 
pecting these  Statutes^  or  to  hold  ourselves  bound  to  fluctuate 
with  them.  Our  acts  are  the  best  expositors  of  themselves.  And 
we  shall  not  feel  at  liberty  to  create  exceptions,  where  the  Legis- 
lature has  not  seen  fit  to  make  any.  If  the  law  declares  that 
certain  suits  must  be  brought  within  a  limited  time,  afterthe  right 
of  action  accrues,  and  not  thereafter,  the  language  of  the  Legisla- 
ture being  plain  and  imperative,  it  must  be  obeyed.  We  will  en- 
deavor, at  least,  to  shun  the  censure  cast  upon  Couns  by  a  dis- 
tinguished foreign  statesman  and  jurist,  viz  :  that  there  was  hard- 
ly any  vestige  left  of  the  relief,  which-  a  Statute  of  limitation  was 
intended  to  afford,  owing  to  the  exertions  of  the  Courts  in  finding 
means  to  evade  its  beneficial  operations. 

It  is  said,  however,  that  if  the  judgment  of  the  Court  was  correct 
on  this  ground,  still,  a  new  trial  ought  to  have  been  granted,  be- 
cause the  verdict  of  the  Jury  was  contrary  to  evidence ;  and  coun- 
sel have  entered  into  an  elaborate  examination  of  the  testimony 
adduced  in  the  trial,  to  convince  the  mind  of  the  Court  of  that 
Act. 

[4.]  It  will  be  recollected  that  the  Court  below  expressed  no 
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opinion  upon  this  ground,  in  the  application  made  for  a  neiv  trial 
A  very  grave  question  then,  is  presented  for  our  consideratioB ; 
one  involving  the  nature  and  extent  of  the  powers  of  this  Court. 
I  intimated  pretty  strongly,  my  individual  opinion  respecting  this 
matter,  in  the  case  of  Persons,  AdrrCr,  vs.  Hight,  Ga.  Rep,  4B0,  de- 
cided at  Milledgeville  in  May  last.     I  am  happy  to  find  that  my 
colleagues  agree  with  me,  fully,  in  the  views  there   expressed. 
We  believe  that  it  was  evidently  the  intention  of  thp  framers  of 
the  amended  Constitution,  as  well  as  of  the  Act  under  it,  organi- 
zing this  Couit,  that  it  should  be  strictly  an  appellate  tribunal,  for 
the  examination  and  coiTection  of  erroneous  "  decisions,  sentences, 
judgments  or  decrees,"  actually  made  by  the  Superior  Courts, 
and  upon  questions  which  were  actually   presented  for  their  de- 
termination.    And  that  we  can  only  look  into  the  record,  apait 
from  the  case  made  by  it,  for  the  purpose  of  "  awarding  such  or- 
der and  direction  in  the  premises,  as  may  be  consistent  with  the 
law  and  justice  of  the  case.*'     And  we  feel  well  assured  that  no 
error  can  occur  in  the  proceedings  of  the  Circuit  Courts,  which 
the  party  may  not  have  reviewed  here,  provided  he  is  vigilant  in 
having  it  presented  and  decided  in  the  first  instance  below.     Ic 
was  the  privilege  of  the  defendant  to  have  insisted  on   the  judg- 
ment of  the  Superior  Couit,  upon  all  the  grounds  embraced  in 
his  motion.     He  has  seen  fit  to  lisk  his  case  upon  a  single  point; 
he  must  abide  the  consequences. 

It  results,  therefore,  that  there  is  error  in  the  judgment  granting 
a  new  trial,  and  that,  consequently,  it  must  be  reversed. 


No.  7. — John  D.  Howell,  plaintiff  in  error,  t».  The  State  or 

Georgia,  defendant. 

[1.]  This  Court  will  control  the  discretion  of  the  Court  below,  in  refosmg  to 
grant  a  continuance  in  a  criminal  cause,  where  in  its  judgment,  there  has  been 
a  flagrant  abuse  of  such  discretion,  or  manifest  injustice  done  the  defendant, 
by  such  refusal. 

[2.]  Where  the  defendant,  on  his  trial  for  an  assualt  with  intent  to  murder,  no- 
posed  to  ask  a  witness  '*  if  he  did  not  know  that  Dili  (the  party  nmanltcid)  hid 
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threatened  to  drive  the  defendant  from  the  place  or  take  his  life/'  it  vsas  held 
to  be  competent  evidence  to  be  submitted  to  the  jury  fur  their  judgment  un- 
der the  statute,  either  a«  a  justification  or  to  rebut  the  presumption  of  malice. 

Indictment  for  an  assault  with  intent  to  murder,  in  Early  Su- 
perior Court.     Tried  before  Judge  Warren,  Apiil  Term,  1848. 

The  defendant  was  indicted  at  the  April  term  of  the  Superior 
Court,  held  in  and  for  the  county  of  Early,  for  an  assault  with  in* 
tent  to  murder  John  Dill.  The  cause  came  on  for  trial  the  next 
day  afber  the  bill  of  indictment  was  found  by  the  Grand  Jury, 
when  the  defendant  moved  the  Court  for  a  continuance  of  his 
cause,  upon  the  several  grounds  stated  in  his  written  affidavit,  to 
wit :  "  That  he  was  not  ready  for  trial,  because  of  his  close  con- 
finement in  custody  since  the  commission  of  the  crime  imputed 
to  him^  and  that  he  had  not  been  able  to  subpoena  witnesses,  or 
procure  testimony  material  for  his  defence ;  that  the  bill  was  re* 
turned  into  Court  on  yestei'day,  and  that  he  has  not  been  advis- 
ed sufficiently  long  as  to  what  offence  would  be  imputed  to  him ; 
that  he  cannot  go  safely  to  trial,  until  he  can  collect  and  prepare 
his  testimony,  which  he  has  not  been  enabled  to  do  at  the  pres- 
ent term  of  the  Court ;  and  he  further  states,  that  he  had  employ- 
ed Judge  Colquitt  to  defend  him  in  another  prosecution  institu- 
ted against  him  at  the  last  term  of  the  Court,  and  had  the  assur- 
ance of  said  Colquitt,  that  he  would  be  ceitain  to  attend  upon 
this  Court ;  that  on  the  arrival  of  John  Schley,  Esq.  at  this  teim 
of  the  Couit,  he  is  advised  by  said  Schley,  that  Judge  Colquitt 
was  in  Columbus,  on  his  way  to  this  Court ;  that  expecting  his 
arrival,  he  had  calculated  on  obtaining  his  services  in  the  defence 
of  this  prosecution  also ;  that  his  means  are  limited,  and  having 
secured  the  services  of  Judge  Colquitt,  and  not  doubting  that  he 
would  attend  upon  this  Court,  he  has  not  as  yet  procured  the  ser- 
vices of  such  other  counsel  as  would  justify  him  in  going  to  trial 
at  this  time  ;  that  he  does  not  make  this  shewing  for  delay,  but 
for  the  purpose  of  getting  a  fair  trial,  and  such  justice  as  he  hum- 
bly contends  he  is  entitled  to  receive  at  the  hands  of  the  Court 
and  country.  Deponent  fuither  states,  that  he  c&nnot  go  safely 
to  trial,  because  such  is  the  excitement  in  the  public  mind,  and 
BO  excited  is  public  feeling  at  this  time  against  him,  as  he  has 
been  advised  and  believes,  that  he  has  more  to  fear,  and  does 
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fear,  that  he  cannot  obtain  a  fair  trial."  The  Court  overraled 
the  defendant's  motion  for  a  continuance,  and  ordered  the  trial 
to  proceed  ;  whereupon  the  defendant,  by  his  counsel,  excepted. 
In  the  progress  of  the  trial,  the  defendant  proposed  to  ask  Chris- 
topher Green,  a  witness,  the  following  question  :  **  Do  you  know, 
whether  Genl.  Dill  made  any  threats  to  drive  prisoner  from  the 
place,  or  to  take  his  life  ?"  Which  question,  the  Court  refused 
to  be  asked  the  witness;  whereupon,  the  defendant  excepted, 
and  now  assigns  the  same  for  eiTor  in  this  Court. 

Colquitt  &  Wellborn,  for  plaintiff  in  error,  submitted — 

That  two  grounds  of  eiTor  were  assigned  in  the  bill  of  excep- 
tions before  the  Court,  viz  : 

1st.  The  overruling  the  motion  made  by  plaintifTin  error,  for 
a, continuance  of  the  prosecution  for  the  tenn  at  which  the  trial 
and  conviction  complained  of,  were  had. 

2d.  The  improper  rejection  of  evidence,  offered  by  the  accus- 
ed on  the  trial.  This  Court  having  decided,  in  «be  cases  of  Sea- 
ly  vs,  the  State,  1  Kelly,  213,  and  Daniel  McDougald  vs.  the  Cm- 
tral  Bank,  3  Kelly,  185,  "that the  improper  granting  or  refusal  of 
a  continuance,  is  ground  for  a  writ  of  en-or,"  it  only  remains,  m 
respect  of  this  point  in  the  cause,  to  inquire  whether  the  reason 
assigned  in  support  of  the  motion  for  a  continuance,  by  Howell, 
was  a  valid  one  in  law. 

The  record  shows,  that  a  few  days  only  transpired  between 
the  date  of  the  alleged  offence,  and  the  delivery  of  the  verdict 
The  oath  of  the  movant  was  for  the  continuance,  to  the  effect, 
that  the  pi'ejudices  of  the  community  by  whom  the  case  was  to 
be  tiled,  were  so -inflamed  by  reason  of  the  recent  date  of  the 
act  for  which  the  prosecution  was  instituted,  and  the  represent^ 
tions  given  of  it,  that  he  believed  it  impossible  for  him  to  have, 
if  then  tried,  an  impartial  hearing. 

No  crime  so  thoroughly  arouses  the  passions  and  resentments 
of  society,  as  that  for  the  attempt  to  commit  which,  Howell  was 
about  to  be  put  upon  his  trial.  Additionally,  the  mode  charged 
of  the  attemi)t,  was  an  aggravated  one,  viz  :  hy  shooting.  There 
is  no  difficulty,  then,  in  believing  the  truth  of  the  statement,  made 
in  the  motion  to  continue,  aside  from  the  oath  of  the  party.  Can 
the  rejection  of  an  uncontradicted  shewing  like  that,  be  justified 
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"by  a  tribunal,  one  of  the  cardinal  rules  of  whose  government  is, 
that  the  accused  is  entitled  to  a  "  fair  and  impartial  trial?"  The 
motion  too,  was  fortified  by  the  absence  of  original  or  leading 
counsel.  Of  such  stress  in  the  eye  of  the  law,  as  is  known  to 
this  Court,  is  this  fact  of  public  prejudice  against  an  accused, 
that  the  right  of  parties,  particularly  in  criminal  cases,  to  change 
the  venue  or  locus  of  trial,  even  on  affidavit,  is  a  veiy  common 
provision  of  law.  Such  has  long  been  the  case  in  many  of  our 
sister  States,  and  only  a  few  years  have  elapsed,  since  ah  amend- 
ment of  our  State  Constitution,  with  a  view  to  the  introduction 
of  a  similar  provision  into  our  law,  came  well  nigh  being  adop- 
ted.    I  refer  to  what  is  matter  of  history. 

Again,  the  17th  section  of  the  14th  division  of  the  Penal  Code, 
{ftee  Prince,  660,)  very  plainly  indicates  the  legal  validity  of  the 
motion  under  review.  "  Every  person  against  whom  a  bill  of  in- 
dictment is  found,  shall  be  tried  at  the  tei*m  of  the  Court  at 
w^hich  the  indictment  is  found,  unless  the  absence  of  a  material 
witness  or  witnesses,  or  the  principles  of  justice  should  require  a 
postponement  of  the  trial,  and  then,  the  Court  shall  allow  a  post- 
ponement of  the  trial,  until  the  next  term  of  the  Court ;  and  the 
Court  shall  have  power  to  allow  the  continuance  of  criminal  cau- 
ses from  temi  to  term,  as  often  as  the  principles  of  justice  may 
require,  upon  sufficient  cause  shewn  on  oath."  Can  it  be  said  to 
consist  with  the  principles  of  justice,  to  try  one  in  circumstances 
in  which  it  is  shown  to  the  Court,  that  a  **  fair  and  impartial  tri- 
al "  cannot  be  had  ?  And  the  cause  finally,  in  the  language  of 
the  Act,  was  **  shown  on  oath." 

2.  The  proof  of  the  receipt  of  notice  by  Howell,  of  the  use  of 
threats  on  the  part  of  Dill,  the  assaulted  party,  implying  purposes 
respecting  Howell,  of  the  violent  and  deadly  nature  indicated, 
was  improperly  rejected  on  the  trial.  It  should  have  been  allow- 
ed, in  explanation  of  the  relations  of  animosity  existing  between 
the  parties  to  the  assault,  and  as  tending  to  show  that  Howell  ac- 
ted, or  may  have  acted,  in  the  attack  on  Dill,  Upon  the  sugges- 
tions of  a  reasonable  fear  touching  his  own  security.  It  is  suffi- 
cient for  our  purposes,  to  say,  without  looking  into  the  extent  of 
the  influence  which  this  proof  was  calculated  to  exert  upon  the 
mind  of  the  jury,  that  it  was  admissible.  Evidence,  believed  to 
be  similar  to  this  in  its  nature,  was  ruled  by  this  Court  to  be  ad- 
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missible,  as  in  the  case  of  Hudgins  vs,  the  Statr,   in  error ^  2  Ed- 
ly's  Rep.  173.     Tlie  People  vs.  Rector,  19  Wend.  669. 

Solicitor  General  Perkins,  and  McDougald,  for  defendast, 
cited — 

Princess  Dig.  622,  623.  Rules  of  Court,  title  "  Cantinuancer 
WhartoiCs  Am,  Crim,  Law,  595-9.  Roberts  vs.  the  State^  3  Kd- 
ly,  324. 

By  the  Court. — 'Warner,  J.  delivering  the  opinion. 

There  are  two  grounds  of  error  assigned  upon  the  record  in 
this  case.  First,  in  refusing  to  gi*ant  the  defendant  a  contiDO- 
ance  of  his  cause.  Second,  in  refusing  to  the  defendant,  the  riglit 
to  examine  Green,  a  witness,  as  to  threats  made  by  Dill,  upoo 
whom  the  assault  is  alleged  to  have  been  committed. 

[1.]  This  Court  has  said,  that  it  would  not  interfere  with  the 
discretion  of  the  Court  below  in  regard  to  continuances,  except 
in  cases  of  manifest  injustice,  or  where  there  had  been  a  flagrant 
abuse  of  such  discretion.  This  record,  in  our  judgment,  presents 
such  a  case;  a 'id  we  feel  bound,  according  to  our  views  of  pub- 
lic justice,  to  control  the  discretion  of  the  Court  below,  in  refus- 
ing to  the  defendant  a  continuance  of  his  cause.  We  do  not  pre- 
tend to  question  the  motives  of  the  Couit  below,  but  most  cheer- 
fully accord  to  that  tribunal  the  same  rectitude  of  purpose  which 
we  claim  for  ourselves ;  still,  we  think  the  Court  was  mistaken 
in  its  views  of  the  rights  of  the  defendant,  under  the  Statute. 

The  17th  section  of  the  14th  division  of  our  Penal  Code,  de- 
clares, that  **  every  pei*son  against  whom  a  bill  of  indictment  is 
found,  shall  be  tried  at  the  term  of  the  Court  at  which  the  indict- 
ment is  found,  unless  the  absence  of  a  mateiial  witness  or  wit- 
nesses, or  the  principles  of  justice  should  require  a  postponement 
of  the  trial ;  and  then,  the  Couit  shall  allow  a  postponement  qftkt 
trial,  until  the  next  term  of  the  Court ;  and  the  Court  shall  have 
power,  to  allow  the  continuance  of  criminal  causes  from  term  to 
term,  as  often  as  the  principles  of  justice,  may  require,  upon  suffi- 
cient cause  shewn  on  oath."  Prince's  Dig.  660.  The  offence  is 
charged  in  the  indictment,  to  have  been  committed  on  the  2l8t 
day  of  April,  1848  ;  the  bill  of  indictment  is  returned  on  the  24th, 
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and  the  defendant  is  put  upon  his  trial  on  the  25th  of  the  same 
month,  and  the  defendant  states  in  his  affidavit,  that  he  has  been 
in  custody  and  dose  confinement,  since  the  commission  of  the  crime 
imputed  to  him,  and  has  not  been  able  to  procure  testimony  ma- 
terial for  his  defence,  and  that  he  cannot  go  safely  to  trial,  until 
he  can  collect  and  prepare  his  testimony,  which  he  has  been  un- 
able to  do  at  the  pi-esent  term  of  the  Court ;  that  he  had  employ- 
ed counsel  to  defend  him  in  another  indictment,  found  at  the  last 
term  of  the  Court.  aQ4  ^^  been  informed  that  such  counsel  was 
on  his  way  to  this  Couit,  he  having  his  assurance  that  he  would 
attend  ;  that  his  means  are  limited,  and  not  doubting  but  that  his 
counsel  thus  employed  would  be  at  the  Court,  he  had  not  pro- 
cured the  setvices  of  such  other  counsel,  as  would  justify  him  in 
going  to  trial  at  that  time.  The  defendant  also  states,  that  he 
cannot  go  safely  to  tiial,  because,  such  is  the  excitement  in  the 
public  mind,  and  so  excited  is  public  feeling  at  the  time  against 
him,  as  he  is  informed  and  believes,  that  he  cannot  obtain  ^fair 
trial,  and  that  his  application  for  a  continuance  was  not  made  for 
delay,  but  for  the  purpose  of  obtaining  a  fair  trial. 

It  will  be  perceived  from  the  Penal  Code,  that  it  is  not  alone 
for  the  absence  of  a  witness  or  witnesses,  that  the  Couit  is  author- 
ized to  grant  a  continuance,  but  if  the  principles  of  justice  shall 
require  a  postponement  of  the  tiial,  then  the  Court  shall  allow  a 
postponement  of  the  trial,  until  the  next  term  of  the  Court,  In  ma- 
ny of  the  States,  provision  is  made  for  a  change  of  venue,  when 
the  defendant  will  make  oath  he  cannot  obtain  a  fair  trial  in 
the  county  where  the  offence  is  committed,  but  here  the  offender 
must  be  tried  in  the  county  in  which  the  criminal  act  was  done, 
no  matter  what  may  be  the  excitement  or  prejudice  in  the  public 
mind  against  him.  Had  the  application  for  a  continuance  in  this 
case,  rested  upon  that  ground  alone,  we  are  inclined  to  the  opin- 
ion it  should  have  been  granted,  at  least  at  the  first  term  of  the 
Court,  when  the  offence  had  been  so  recently  committed ;  but 
when  we  take  into  consideration  all  the  facts  stated  in  the  defend- 
ant's affidavit,  in  connexion  with  that  ground,  we  have  no  hesita- 
tion in  declaring  it  as  our  judgment,  that  the  principles  of  justice, 
in  the  language  of  the  Code,  required  the  postponement  of  the  tri- 
al until  the  next  term  of  the  Couit.  The  majesty  of  the  crimi- 
nal laws  of  the  country,  will  best  be  maintained  and  vindicated,  by 
giving  to  each  offender  a  &ir  and  impartial  trial,  reasonable  time 
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to  make  his  defence,  and  not  by  forcing  him  into  a  trial  ^th  iu- 
decent  haste,  when  his  body  and  mind,  from  his  unfortunate  cod- 
dition,  cannot  be  suppo^^d  calculated  to  arrange  and  prepare  his 
defence,  either  with  judgment  or  discretion. 

When  it  is  apparent  that  the  greatest  criminal  bas  had  a  fair 
and  impaitial  tiial,  and  is  convicted  according  to  the  laws  a£  the 
land,  the  public  judgment  acc^uiesces  in  such  conviction  ;  ipvhereas, 
when  he  has  been  convicted  under  circumstances  €3^ prejudice  and 
excitement,  forced  into  a  tiial  without  preparation  for  his  defence, 
the  sympathies  of  the  community  will  be  excited  in  his  favor,  and 
he  will  be  viewed,  rather  as  a  martyr  than  as  a  felon^  deserving 
punishment,  and  the  moral  effect  of  his  conviction,  will  be  great- 
ly weakened. 

[2.]  With  regard  to  the  second  ground  of  error  assigned  upon  the 
jecord,  we  are  of  the  opinion  the  question  propounded  to  the  wit- 
ness. Green,  as  to  threats  made  by  Dill,  "  to  drive  the  defendant 
from  the  place  or  take  his  life,"  was  legal  evidence,  and  ought  to 
have  been  answered  by  tbe  witness.  The  defendant  was  charged 
with  an  assault,  with  intent  to  murder.  This  offence  must  be  prov- 
ed to  have  been  committed,  under  such  circumstances  that  if  death 
had  ensued,  it  would  have  been  murder.  ArchhoWs  Criminal 
Pleading,  246.  Whether  the  threats  of  Dill  to  drive  the  defen- 
dant from  the  plane  or  take  his  life,  were  ever  brought  borne  to 
the  knowledge  of  the  defendant,  the  record  is  silent.  THe  distinct 
proposition  made  by  the  record,  is  whether  it  was  competent  for 
the  defendant  to  prove  such  threats  on  the  part  of  Dill,  against 
the  defendant.  By  the  12th  section  of  the  4th  division  of  tbe  pe- 
nal code,  it  {^  justifiahle  homicide  to  kill  a  human  being  in  self-de- 
fence or  in  defence  of  habitation,  property,  or  person,  against  one 
who  manifestly  intends  or  endeavoi*s,  by  violence  or  surprise,  to 
commit  a  felony  on  either.  The  13th  section  declares,  that  *'  a  bare 
fear  of  any  of  those  offences,  to  prevent  which  the  bomicide 
is  alleged  to  have  been  committed,  shall  not  be  sufficient  to  justify 
the  killing.  It  must  appear  that  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  man,  and  that  the  party  killing, 
really  acted  under  the  inffuence  of  those  fears,  and  not  in  a  spir- 
it of  revenge."  The  IGth  section  declares,  "  all  other  instances 
which  stand  nipon  the  same  footing  of  reason  and  justice,  as  those 
enumerated,  shall  be  justifiable  homicide."  Prince,  623^.  The 
threats  of  Dill,  proposed  to  be  proved  by  the  witness,  manifetted 
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an  intent,  on  his  part,  to  commit  a  felony  on  the  peraon  of  the  de- 
fendant.    Whether  the  evidence  was  sufficient  to  excite  the  feara 
of  a  reasonable  man,  or  only  a  hare  fear,  that  an  attack  would  be 
made  on  the  defendtint^s  pei*8on,  by  Dill,  was  a  question   for 
the  jury  to  decide.    The  evidence  was  competent  to  show  the  quo 
animo  of  the  defendant,  the  circumstances  under  which  he  acted. 
If  it  had  been  shown  that  the  threats  did  not  come  to  the  knowl- 
edge of  the  defendant,  then,  if  proved  to  have  been  made,   they 
would  constitute  no  justification  for  him.     The  error  consists  in 
not  permitting  the  whole  of  the  facts,  in  relation  to  the  threats, 
to  have  been  proved  to  the  jury.     All  we  can  say  is,  that  the 
question  propounded  to  the  witness,  as  it  appears  on  the  record, 
Wds  a  legal  and  competent  question.  What  effect  the  answer  would 
have  had  with  the  juiy,  of  course  we  cannot  know.     All  we  de~ 
cide  is,  that  on  a  tidal  for  murder,  or  on  a  trial  for  an  assault  with 
an  intent  to  murder,  it  is  competent,  under  the  provisions  of  our 
own  code,  for  the  defendant  to  ask  a  witness  if  he  did  not  know 
that  the  deceased,  or  the  pei*son  assaulted,  made  any  threats  to 
drive  the  prisoner  from  the  place,  or  take  his  life.     In  the  case  of 
The  People  vs.  Rector,  19  WendalVs  Rep,  569,  evidence  of  threats 
was  held  admissible,  made  a  week  previous  to  the  transaction,  by 
other  j^ersons  than  the  deceased,  who  had  broken  into  the  prison- 
er's house,  and  treated  the  inmates  badly,  and  who  had  threaten- 
ed to  return  some  other  night  soon  afler,  and  break  in  again,  if 
they  were  not  admitted.     Although  the  threats  were  not  made 
by  the  deceased,  yet  the  testimony  was  offered,  and  held  admis- 
sible, to  show  that  the  prisoner  had  reason  to  apprehend  violence 
upon  his  house  at  the  time  the  deceased  and  his  companions  came 
there,  and  that  was  his  Reason  for  using  so  much  force  as  he  did* 
Mr.  Justice  Cowen,  in  delivering  his  opinion,  says :    "  The  light- 
ness of  a  relevant  circumstance  is  no  argument  for  withholding  it 
from  the  jury.     In  the  prosecution  of  a  crime  sS  essentially  the 
creature  of  intent  as  murder,  every  thing  pertinent  should  be- 
submitted  to  the  jury,  from  which  they  may  infer  an  absence  of 
malice."     Whether  the  circumstances  under  which  the  threats, 
were  made  by  Dill,  "  to  dnve  the  defendant  from  the  place  or 
take  his  life,"  we  e  such  as  to  excite   the  fears  of  a  reasonable 
man,  and  to  induce  the  defendant  to  apprehend  violence  to  his. 
pei*son,  so  as  to  justify  an  attack  upoi)  the  party  making  thum^ 
was  a  question  for  the  jury,  under  the  law  ;  and  if  not  ^justijiea- 
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lion  ander  the  law.  it  might,  in  their  jadgment,  hare  rebatted  the 
presumption  of  maiice  on  the  part  of  the  defendant,  which  is  a 
necessary  ingredient  to  constitute  the  offence  with  which  he  was 
charged. 

Let  the  judgment  of  the  Court  below  be  leveraed^  and  a  new 
trial  granted. 


No.  8. — George  J.  Oglesbt,  plaintiff  in  error,  f».  Wm.  W.  Gil- 
more,  ei  al,  defendants. 

£1.]  At  Common  Law,  an  administratoi  d^  bonis  mouj  u  entitled  fmaij  to  the 
goods  and  eOecU  which  remain  nuadministered,  in  ^ecie,  and  to  the  debto 
dne  to  the  intestate,  unpaid. 

[3.]  A  sale  of  negroes  ooder  an  order  of  the  Court  of  Oidinary,  ia  mm  admiBisCn- 
tioo  as  to  them,  which  will  charge  the  administrator  and  Us  anretieSy  and  tots 
the  note  taken  for  soch  ade  in  the  administrator. 

[3.]  If  such  note  so  taken,  be  made  payable  to  the  adminirtrator  aa  aacli,  it  b 
only  adescriptioo  of  the  perwn;  he  may  sue  opon  it  in  bis  own  name,  and  if  be 
sue  on  it  as  administrator,  that  is  only  a  descripUo perttma,  and  maj  be  reject- 
ed as  saq>1n8age. 

[4.]  A  judgment  reoorered  by  an  adrainisCrator,  is  adebt  doe  to  hiniin  faia  per> 
aonal  character,  upon  which  suit  may  be  brought  in  his  own  naoia. 

[5.]  Under  the  Act  of  1845,  an  administrator  de  bonis  nom,  may  call  faia  leoBOved 
predecessor,  or  his  representatives,  if  he  be  dead,  to  account  tootling  the  ea- 
tire  administration  of  the  estate,  and  the  removed  administrator  ia  liable  tp 
him,  as  at  Common  Law  be  was  liable  to  creditors  and  distributees. 

16.]  Where  afund  is  in  the  hands  of  the  Court,  raised  upon  a  judgment  in  &▼«  of 
a  removed  administrator,  upon  which  he  sets  up  a  claim  oo  account  of  advan- 
ces, &e  Court  cannot,  on  motion,  direct  it  to  be  paid  to  the  adminiatiator  de 
horns  noH,  bat  he  moat  file  his  bill,  that  proper  issues  may  be  fiiniked,  and  a 
decree  be  had,  covering  the  nghu  of  all  panics  interested  in  it. 

In  Eqtuty,in  Lee  Superior  Court,  before  Judge  Wammmh^  May 
Term,  1^8. 

Tbe  facts  are  fully  embodied  in  the  opinion  of  the  Court. 

HiNES  &  H1NE8,  Vason,  Holt,  and  Crawford  Sc  Dui>i.BTy  Ibr 

plaintiff  in  error. 
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Sullivan  &  Brown,  for  defendants,  cited  : 

4  3faw.611.  Toller,  AiS.  1  Tenn,  AS7,  .3  East,  lOi,  1  E. 
C.  L,  R.  446.  1  Ala,  206.  2  Porter,  550.  2  Wins,  Ex'rs,  117. 
1  Salk.  316,  323.     5  ^a*^,  150.     1  Kellf/,  78. 

J?y  ^^c  Court. — Nisbet,  J.  delivering  tbe  opinion. 

The  facts  of  the  case  are  as  follows  :  Oglesby,  the  defendant, 
was  administi-ator  upon  the  estate  of  a  man  by  the  name  of  John- 
eon.  Under  an  order  of  the  Court  of  Ordinary,  he  sold  certain 
negroes,  and  the  complainant,  Mi*s.  Johnson,  who  was  the  wife  of 
the  intestate,  and  one  of  his  distributees,  became  the  purchaser, 
giving  her  note,  payable  to  Oglesby  as  administrator,  for  the  pur- 
chase money,  with  the  other  two  complainants,  John  S.  Johnson, 
and  William  W.  Gilmore,  her  sureties.  When  the  note  fell  due, 
suit  was  brought  upon  it  in  the  name  of  the  defendant,  as  admin- 
istrator, and  caiTied  to  a  judgment;  execution  issued  on  the  judg- 
ment, and  the  negroes  of  the  complainant,  Mrs.  Johnson,  were 
levied  upon  and  advertised  to  be  sold.  Whereupon  these  complain- 
ants, to- wit,  Mrs.  Johnson,  John  S.  Johnson,  andWm.  W.  Gilmore, 
the  defendants  to  the  judgment,  and  who  are  all  also  distributees 
of  the  estate  of  Oglesby,  intestate,  bring  this  bill,  and  pray  an  in- 
junction against  the  farther  progi-ess  of  the  judgment  and  Ji,  fa. 
charging  that  efiTects,  over  and  above  said  judgment,  have  come  to 
the  hands  of  the  administi*ator,  sufficient  to  pay  all  the  debts,  and 
with  that,  to  leave  a  balance  for  distribution  large  enough  to  make 
the  shares  of  the  complainants  therein  equal  to  the  amount  of  the 
judgment,  which  shares  they  offer  in  payment  of  it,  and  ask  to  be 
80  allowed  by  a  decree.  They  also  charge  Oglesby  with  a  devis- 
tavit,  and  pray  that  he  may  account.  Oglesby  answered  the  bill, 
and  denying  fully  the  charges  therein,  sets  up  a  demand  in  his 
own  right,  for  advances  made  for  the  benefit  of  the  estate,  and 
claiming  that  the  whole  assets  are  not  more  than  sufficient  to  pay 
the  debts,  his  own  included.  Whereupon  the  injunction  was  dis- 
solved. Pending  the  bill,  and  before  a  hearing,  Oglesby  was  dis- 
missed from  the  administration,  by  judgment  of  the  Superior 
Court,  upon  appeal  from  the  Court  of  Ordinary,  and  William  Wj, 
Gilnliore  appoined  administrator  84  hanii  HOH.  The  bill  being 
TOL.  T.  8 
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amended  to  this  effect,  the  ChaDceDor  appointed  a  receiver  to 
take  charge  of  said  judgment,  and  proceed  ymih  its  coUectioD. 
He  collected  the  moDev,  and  it  being  in  his  hands,  Q^lesby  nx>Ted 
the  Court  that  it  be  paid  to  kim^  which  motion  ^ras  resisted  by  the 
administrator  de  homis  jmmi,  who,  by  coonsel,  appeared  in  Coait, 
and  claimed  that  the  money  raised  upon  the  judgment,  was  ef- 
fects unadministered  by  his  predecessor  Oglesby,  and  of  riglit 
passed  to  him.  as  the  now  sole  and  legal  lepresentatiTe  of  the  es- 
tate. The  Court  ordered  the  money  to  be  paid  to  the  admims- 
trator  de  honU  immi,  and  upon  that  order  Oglesby  predicates  er- 
ror. 

The  Circuit  Judge  held,  that  inasmuch  as  the  original  note, 
out  of  which  this  fund  grew,  was  made  payable  to  Oglesby  at 
administrator,  and  suit  was  brought  upon  it  in  his  name  om  ai' 
ministrator,  it  was  identified  as  the  property  of  the  estate,  and  be- 
ing administered,  passed  to  the  administrator  de  homis  nom.  Agaiut 
this  view,  it  is  contended  by  the  plaintiff  in  error,  that  the  sale  of 
the  negp-oes,  by  order  of  the  Court,  for  which  the  note  was  given, 
was  an  administration  of  those  negroes,  and  that  Ogleeby  and  his 
security  became  liable  for  the  amount  of  the  sale,  and  the  note 
and  the  money  collected  thereon  was  individual  property.  The 
plaintiff  in  error  contends,  farther,  that  if  by  law  the  admininis- 
trater  de  bonii  nan  is  entitled  to  this  money,  yet  he,  as  such,  yfu 
no  party  to  the  cause  pending,  and  that  it  was  not  competent  ibr 
the  Court,  upon  motion,  merely  to  direct  it  to  be  paid  to  i>itn- 

[1.]  At  Common  Law,  we  think  the  Court  was  in  error.  The 
property,  (the  neg^roes)  was  fully  administered  by  a  legal  sale; 
the  administrator  and  his  sureties  became  liable  for  the  amoant 
of  that  sale,  and  the  note  thereby  became  his,  in  his  own  righL 
Nothing  at  Common  Law  passes  to  the  administrator  de  bom 
non,  but  the  goods  and  personal  estate  remaining  nnad ministered 
in  specie,  and  susceptible  of  identification,  and  all  the  debts  dae 
and  OMring  to  the  testator  or  intestate.  So  fix  as  the  estate  has 
been  administered,  by  the  first  administrator,  the  second  is  con- 
cluded. 1  Kdly,  80.  1  WiUiams'  Ex.  656,  7.  1  &ift.  306. 
Bac.  Ab,  title  Exr%  B.  2.  1  GiU  4-  Johns.  270.  5  Ramdolpk,  5L 
Frean.  462.  2  Lev.  10.  1  Ventr.  275.  2  Lagk^  512,  525. 
9  2>t^A,580.    3Kdly,2ei. 

[2.]  In  T^komas  rs.  Hendricks  this  Court  has  d^ermined,  that 
**  when  lands  or  negroes  are  sold  by  an  order  of  die  Court  of  Or 
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dinary,  or  perishable  property  by  the  act  of  the  party  himself, 
they  are  administered,  so  far  as  the  successor  is  concerned." 
So,  upon  the  authority  of  this  Court,  it  is  settled  that  the  sale  of 
the  negroes,  in  this  case,  by  Oglesby,  the  first  administrator,  was 
an  administration  as  to  them — it  was  a  change  or  alteration  of 
the  property,  and  therefore,  the  administrator  de  bonis  non,  can 
neither  recover  that  property  in  specie,  from  the  purchaser,  nor 
can  he  go  upon  the  previous  administrator  for  its  proceeds.  If 
the  sale  of  the  negroes  was  an  administration  as  to  them,  the 
administrator  and  his  securities  became  bound  for  the  amount  of 
the  sale,  to  the  creditors  and  distributees,  and  what  he  got  for 
them  in  money  and  notes,  belongs  to  him  individually. 

If,  indeed,  there  is  fraudulent  collusion  between  the  adminis- 
trator and  the  purchaser  in  the  sale,  the  administrator  de  bonis 
nan,  might  then  pursue  the  property.    Even  legal  acts,  done  in 
course  of  administration  by  an  executor  de  son  tort,  binds  the 
rightful  executor  and  alters  the  property.     Parker  vs,  Kett,  1  Ld, 
Raymond,  661.     iS.  C,  12  Mod,  471.     Coulter's  case,  5  Co.  306. 
Plowd,  282.     1  Williams,  Exr*s,  158, 9.     The  same  is  said  to  be 
true  of  an  administrator's  acts,   under  a  grant   of  administration 
void,  by  reason  of  there  being  a  will  and  rightful  executor.     In 
Boyd  vs,  Sloan,  through  Ch.  Harper,   the  Court  of  Appeals  of 
South  Carolina,  say,  **  The  executor  or  the  administrator  is  the  le- 
gal owner  of  the  goods  of  his  testator  or  intestate,  and  if  he  sell 
them  on  a  credit,  it  is  his  personal  demand,   and  he  is  liable  to 
creditors  or  distributees."     2  Bailey's  R,  311.     In  all  such  cases 
there  is  no  contract  with  the  intestate,  he  being  dead ;  the  prom- 
ise is  to  the  executor  or  administrator.    In  Beassington  vs,  Ault, 
three  executors  out  of  four,  named  in  a  will,  ordered  the  sale  of 
goods  belonging  to  their  testator,  and   afterwards  sued  for  the 
amount,  without    styling  themselves    executors,  and    without 
joining  the  fourth  executor,  and  it  was  held  that  they  might  re- 
cover.   The  Court  saying,  "The  case  referred  to  is  distinguisha- 
ble from  the  present.    In  that  case  the  plaintiffs  declared  as  ex- 
ecutors, and  when  they  do  that,  all  must  join.    But  that  expres- 
sion was  referable  to   the  form  of  the  action,  which  was  an  ac- 
tion expressly  by  executors.    In  such  a  case,  it  is  clear  that  all 
must  join,  because  they  derive  their  interest  under  the  vnU,  and  not 
Wider  the  probate,  and  the  right  to  sue  is  equal  in  all.    But  when 
the  management  is  left  to  three,  and  those  three  enter  into  a  con- 
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tract,  they  may  sue  alone,   without  styling    themselves    execa- 
tors.     It  is  not  material  how  they  came  by  the  property,  but  how 
they  have  disposed  of  it.     If  they  alone  made  the  contract,  they 
alone  ought  to  sue — that  is  the  short  ground  on  which  I  proceed." 
2  Bing,  111.    By  that  case,  it  is  demonstrated,  that  in  cases  of 
a  sale  by  executors,  the  interest  in  the  contract  is  theirs  personal- 
ly.    In  such  a  case,  it  is  well  settled  that  the  defendant  cannot 
plead  as  a  set  off,  a  debt  due  by  the  testator  to  him.      Chitty  tm 
Contracts,  849.     In  Motary  vs,  AJums,  determined  by   the  Su- 
preme Court  of  Massachusetts,  Parker,  Ch,  J,  says  :  "Now  it  is 
settled,  that  when  a  contract  is  made  with  an  executor  or  admin- 
istrator, personal[y,  after  the  death  of  the  testator  or  intestate,  or 
when  money  is  received  by  the  person  sued,  afVer  the  death,  m 
such  cases,  the  executor  or  administrator,  may  sue   either  in  his 
own  name,  or  as  executor  or  administrator."     14  Mcus.  327,  8, 9. 
It  is  clear  that  they  could  not  sue  in  their  own  names,  unless  the 
legal  interest  in  the  contract  is  in  them. 

[3.]  When  the  plaintiff's  cause  of  action  is  in  his  own  right,  he 
need  not  name  himself  as  executor  or  administrator,  or  makepro- 
fert  of  his  letters,  and  if  he  so  names  himself,  when  it  is  improper, 
it  will  be  mere  surplusage,  and  if  he  sue  as  executor  or  admin- 
istrator, when  ho  may  declare  in  his  own  right,  he  shall  not  have 
his  costs.  4  PhU,  Evid,  359.  Cam,  Dig,  Pleader,  2  D.  1.  Huh 
sey  v)8, Dimmock,  Vcntris,  11^,  Wallis  vs,  LemU,^  Ld, Ray»\2\b. 
Grimstead  vs.  Skirl y,  2  Taunt,  116. 

As  to  the  general  doctrine,  that  when  money  due,  on  a  con- 
tract with  an  executor  or  administrator,  will  be  assets;  he  may 
declare  for  it  in  his  representative  or  individual  character.  Sec 
1  ChiUy  Plead.  6  edU,  20,  21.  2  Lee,  165.  6  Ea^t^  405.  1 
Taunt.  322.  3  JB.  ^  Aid.  101.  2  Marsh,  147.  6  TamU,  456. 
S.  C.  3  Bing.  N.  C.  10.  3  Scott,  329,  S.  C.  Chitty  on  dm- 
tracts,  274. 

[4.]  If  it  were  not  true,  (and  wo  think  there  is  no  donbt  of  its 
truth,)  that  the  sale  of  these  negroes  was  an  administration  as  to 
them,  which  charged  the  administmtor  and  his  sureties,  and  vest- 
ed the  property  in  the  note  in  him  ;  yet,  there  can  be  no  doubt 
but  that  sueiug  upon  it  and  reducing  the  debt  to  a  judgment,  did 
make  it  the  individual  property  of  the  administrator,  and  if  so, 
the  money  collected  on  it  was  not  wrongfully  ordered  to  be  paid  to 
the  admimstrator  de  bonis  nan.    The  Court  below  went  upon  the 
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ground  that  the  note  and  the  judgment  were  identified  as  the 
property  of  the  estate,  the  fonner  by  being  made  payable  to  the 
administrntor,  as  such,  and  the  latter  because  it  is  founded  on  a 
suit  brought  by  the  administrator  in  his  representative  character. 
If,  however,  the  sale  and  change  of  property,  or  the  judgment, 
did  in  law,  vest  the  property  in  the  administrator,  those  circum- 
stances amount  to  nothing.  The  administrator  might  have  sued 
on  the  note  in  his  own  name— electing  to  sue  as  administrator, 
does  not  alter  the  legal  pnnciple.  The  naming  himself  as  ad- 
ministrator in  the  note  and  in  the  action,  is  merely  matter  of  des- 
cription. We  say,  that  when  the  judgment  was  had,  notwiih- 
standing  it  was  in  favor  of  the  administrator,  as  such,  the  judg- 
ment was  his  individually — ^he  was  entitled  to  its  proceeds,  and  he 
could  sue  and  recover  upon  it,  in  his  own  name,  in  a  foreign  ju- 
risdiction. This  is  well  settled.  In  Bonqfous  vs.  Walker^  it  was 
held  that  an  administratrix,  on  a  judgment  obtained  by  her  as 
4idmini$tr<Urix^  could  maintain  an  action  in  her  own  name,  against 
the  mai'shal,  for  an  escape  of  the  defendant,  who  was  in  execu- 
tion under  that  judgment.  The  Court  said :  "  The  instant  the 
plaintiff  recovered  a  judgment  against  Ryhot^  it  became  a  debt 
due  to  her  on  record,  and  was  assets  in  her  hands,  and  it  was  not 
necessary  to  declare  as  administratrix."  2  T.R,  12S.  Also,  Craw- 
Jord  vs,  Wkiiall,  Douglass,  4,  «,  1, 

In  the  case  of  Bot/d  vs,  Sloan,  2  Bailey,  312,  already  referred 
to,  Ch,  Harper  says :  "  If  he  (the  administrator)  take  a  note  or 
obligation,  he  must  sue  in  his  own  right,  and  if  he  should  name 
himself  executor  or  administrator,  though  this  might  not  vitiate 
it,  it  would  be  because  they  would  be  regarded  as  words  of  deS" 
cription  and -surplusage^ 

In  the  case  of  Talmuge  vs.  Chapel,  and  others,  the  suit  was 
brought  by  the  plaintiff  as  administrator  in  the  State  of  Massar 
chusetts,  upon  a  judgment  recovered  by  him  as  administrator  in 
the  State  of  New  York.  It  was  objected  that  the  suit  could  not 
be  maintained  in  Massachusetts,  for  the  want  of  .privity  between 
the  administrator,  under  the  laws  of  New  York,  and  the  admin- 
istrator in  Massachusetts ;  in  reply  to  which  position  the  Court 
say,  "  the  case  of  Goodwin  vs,  Jones,  cited  by  counsel,  does  not 
apply.  The  action  there,  was  for  money  due  the  intestate  on  a 
contract  made  with  him ;  here  the  action  is  on  a  judgment  al- 
ready recovered  by  the  plaintiff,  and  it  might  have  been  brought 
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by  him  in  bis  own  name,  and  not  as  administrator.  Far  the  ddl 
was  due  to  him,  he  being  answerable  Jbr  it  to  the  estate  of  the  intes- 
tate, and  it  ought  to  be  considered  as  so  brought,  his  9tyle  qfad- 
ministrator  being  merely  descriptive,  and  not  being  essential  to  his 
right  of  recovery.     16  Mass,  71,  73. 

This  question  is  also  discussed  and  decided,  in  Biddle  vs.  WU- 
kins,  by  the  Supreme  Court  of  the  United  States.     It  came  up 
there  in  precisely  the  form  in  which  it  was  presented  in  the  case 
last   quoted  from    Massachusetts.     Mr.    Justice    Thompson    re' 
views  the  authorities  somewhat  at  lai-ge,  and  after  adverting  to  oth- 
er points  in  the  case,  proceeds  as  follows :  *'  He  (the  administrator) 
was  not  bound  to  make  profert  of  his  letters  of  administration.  This 
was  so  decided  in  the  case  of  Crawford  vs.   Whitall.     It  was  an 
actfon  of  indebitatus  assumpsit,  upon   a  judgment  recovered  by 
the  plaintiiT,  as  administrator,  against  the  defendant,  in  the  Mayor's 
Court  of  Calcutta.     And  the  declaration  alleged  that  the  defen- 
dant was  indebted  to   the  plaintiff  as  administrator,  in  the  sum 
therein  mentioned,  which  had  been  adjudged  to  him  as  adminis- 
trator, &c.     The  defendant  pleaded   specially ;  and  sbcwed  for 
cause,  that  there  was  no  profert  of  letters  of  administration. 
But  the  Court  said  this  was  unnecessary,  because,  in  this  action, 
(on  the  judgment,)  the  plainti£f  had  no  occasion  to  describe  him- 
self as  administrator.     That  it  is  not  necessary,  in  cases  like  the 
present,  for  the  plaintiff  to  name  himself  as  administrator,  follows, 
as  a  matter  of    course,  from    his   not   being  bound   to  make 
profert  of  his  letters ;  and  that  when  he  does  so  name  himself,  it 
may  be  rejected  as  surplusage,  is  well  settled  by  numerous  au- 
thorities."    The  Judge  then  quotes  and  comments  upon  the  case 
ofBonqfous  vs.  Walker,  the  case  of  Talmage  vs.  Chapel  and  others ; 
a  case  in  Hob.  301,  and  in  Lord  Raymoful,  1215.     He  affirms  the 
doctrine  held  in  the  case  of  Talmage  vs.  Chapel  and  others,  whieh 
I  have  before  specially  stated,  and  overrules  the   plea.     1  Peters 
R.  691, 2. 

So,  according  to  Common  Law  principles,  our  judgment  i»  that 
the  administrator  de  bonis  nan,  was  not  entitled  to  this  money»  ancl 
that  the  Court  erred  in  awarding  it  to  him. 

[5.]  This  cause,  however,  is  controlled  by  our  Act  of 
1845.  That  Act  gives  to  an  administrator  de  bonis  nan,  authority 
plenary,  to  call  upon  his  predecessor,  or  his  representatives  if  he 
be  dead,  for  a  settlement  of  the  entire  estate;  it  repeals  the  CommoB 


AMERICUS,  JULY   TERM,  1848.  63 

Oglcsby  vs.  Gilmore  and  others. 

•-  —  -      ■ 1 —  Ml  -  -a  iiiii 

Law,  as  to  all  the  restrictions  which  it  imposes  upon  him.  It 
subjects  the  first  administrator  and  his  estate,  to  liability  to  ac- 
count to  and  with  the  administrator  de  bonis  non,  truching  his  en- 
tire administration.  Und^r  this  act,  the  liability  of  the  removed 
administrator  to  his  successor,  is  co-extensive  with  what  his  lia- 
bility to  creditors  and  distributees  was  at   Common  Law. 

[6.]  The  policy  of  this  Act  is  questionable,  but  such  ist  he  Act. 
Now  as  the  Act  of  1845  applies  to  this  case,  there  can  be  no  doubt 
but  that  Oglesby  may  be  called  to  account  touching  this  sum  of  mon- 
ey, by  the  administrator  de  bonis  non.  But  he  must  have  his  day 
in  Court.  It  was  not  competent  for  the  Chancellor,  even  under 
the  Act  of  1845,  to  transfer  this  money  to  the  administrator  de 
bonis  non,  by  motion.  The  removed  administrator  is  entitled  to  be 
heard  touching  his  management  of  the  estate.  He  is  liable  to  be 
called  to  account,  but  it  must  be  regularly  done.  The  administra- 
tor de  bonis  non,  is  not  a  party  to  this  suit.  He,  a  stranger  to 
this  record,  cannot  be  regularly  heard,  until  he  comes  regularly 
before  the  Court.  Particularly,  since  the  removed  administrator, 
in  his  answer,  sets  up  a  claim  upon  this  fund  as  a  creditor,  for  ad- 
vances made  by  him.  As  to  that,  he  is  still  entitled  to  be  heard. 
This  bill,  filed  by  distributees,  charges  a  devistavit  upon  the  re- 
moved administrator;  not  only  so,  but  asks  a  decree  for  their  dis- 
tributive shares.  The  estate  upon  this  record  is  now  wholly  un- 
represented. Who  shall  protect  the  rights  of  creditors  and  other 
distributees?  All  these  considerations  make  it  necessaiy  that  this 
fund  be  held  up,  that  the  administrator  de  bonis  non  be  made  a  party ^ 
that  the  parties  litigate  their  respective  rights,  and  a  decree  be 
had  covering  them  all.  We,  therefore,  send  this  cause  back,  that 
these  ends  may  be  accomplished,  and  direct  that  the  administra- 
tor de  bonis  non,  interplead  within  a  reasonable  length  of  time, 
and  if  he  fails  to  do  so,  within  that  time,  that  the  money  in  the 
hands  of  the  receiver  be  paid  over  to  Oglesby,  the  removed  ad- 
ministrator. 
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No.  9. — John  N.  Harris,  plaintifT  in  error,  vs,  O.   &  A.  Wet- 
more,  defendants. 

[1.]  Under  the  Judiciary  Act  of  1799,  an  execntion  cannot  iasae  aotil  four  dhfi 
after  the  adjotirnmeDt  of  the  Court  at  which  the  verdict  waB  obtained,  or  the 
coiifedttiou  of  judgment  was  niudc. 

Illegality,  from  Muscogee  Superior  Court,  decided  by  Jadge 
Alexander. 

The  facts  of  this  case  are  as  follows :  At  the  November  Tenn, 
1847,  of  the  Superior  Court  of  Muscogee  county,  which  term 
commenced  on  the  2d  Monday  in  November,  and  closed  on  the 
9th  day  of  Februaiy,  1848,  the  defendants  in  error  obtained  a 
verdict,  and  signed  a  judgment  against  the  plaintiflf  in  error.     The 
verdict  was  rendered  and  the  judgment  signed  on  the  15th  Janu- 
aiy,  1848.     On  the  21st  day  of  January,  1848,  before  the  adjourn- 
ment of  the  Courts  a  Ji.  fa,  was  issued  from  the  judgment,  and 
levied  on  the  property  of  Harris,  the  plaintiff  in  error.     Where- 
upon Harris  filed  his  affidavit  of  illegality,  under  the  Statute  of 
Georgia,  claiming  that  the  execution  had  issued  illeg^y,  in  as 
much  as  four  days  had  not  elapsed  since  the  adjournment   ot  the 
Court,  before  the  issuing  of   the  fi,  fa.     The    Court    below. 
Judge  Alexander  presiding,  oveiTulcd  the  motion  of  the  plaintiff 
in  eiTor,  on  this  state  of  facts,  to  set  aside  the  Ji.  fa,  and  sustain 
his  affidavit  of  illegality.     To  this  decision  Harris  excepted,  filed 
his  writ  of  error,  and  brought  his  case  to  this  Court. 

HiNES  Holt,  for  plaintiff  in  error. 

John  Schley,  for  defendants  in  error  cited : 

Bragner  vs,  Langmade,  7  Term,  20.     Gradley  vs,  HightoweTf  1 
Kelly,  2r,i,     Prince,  426, 436. 

By  tlie  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  single  question  presented  in  this  case  is,  whether,  un- 
der the  Judiciary  Act  of  1799,  an  execution  can  issue  during  thet 
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teiin  at  which  thev  cnlict  was  obtained,  or  the  conft^ssion  of  judg- 
ment waa  made,  or  within  the  four  days  after  the  adjournment  of 
the  Court.  We  are  of  the  opinion  that  it  cannot.  It  is  conceded 
that  the  party  cast  in  the  suit,  is  allowed  four  days  after  the  ad- 
journment of  the  Court,  either  to  enter  an  appeal,  or  atay  the  ex- 
ecution. The  issuing  of  tlie  execution  previously,  would  soem 
to  conflict  directly  with  this  privilege.  In  many  cases  where  the 
Court  is  adjonined  over  for  6e%'eral  months,  where  verdicts  have 
been  rendered  at  an  early  period  during  the  t^ossion,  if  the  execu- 
tion, were  allowed  to  issue  immediately,  the  defedant's  property 
might  lie  seized  and  sold,  while  his  right  of  appeal  or  stay  of  ex- 
ecution still  existed.  But  u'e  consider  the  language  of  the  Stat- 
ute itself,  conclusive  upon  this  point.  It  declares,  "  Provided  aU 
ways,  that  any  party  against  whom  any  judgment  shall  \ye  enter- 
ed, may  give  good  and  sufficient  security ^  eUhcr  in  open  Court  or 
in  the  Clerk's  office,  within  four  days  qfier  the  adjournment  of  HiA 
Courty  for  the  payment  of  the  judgment  and  costs  within  sixty 
days;  and  if  such  party  shall  not  pay  the  same  agreeably  thereto, 
execution  may  issue  against  such  party  and  the  secKrity,  wkhouC 
any  other  proceeding  therein."     Prince,  426, 

Two  things  are  manifest  from  this  clause : — First,  that  the 
judgment  may  be  entered  up  at  any  time  after  verdict,  for  the  stay 
of  execution  is  supposed  to  be  subsequent  to  the  signing  of 
judgment,  and  yet  this  may  be  done  in  ojhm  Court ;  and  secondly 
from  the  fact,  that  upon  failure  of  payment,  afler  the  expiration 
of  sixty  days,  the  execution  is  to  issue,  both  against  the  principal 
und  his  security,'  it  is  evident  that  the  law  did  not  contemplate  the 
i^uing  of  an  execution  against  the  principal  alone,  previously. 

Seeing  no  good  reason,  therefore,  for  ovei-tuming  a  pi'actico  of 
u  half «,  century's  standing,  and  one  so  well  understood  by  our 
people,  we  are  constra  ined  to  reverse  the  judgment.  We  can  well 
conceive  that  special  circumstances  might  exist  to  justify  the  issu- 
ing of  an  execution  immediately,  as  that  the  defendant  was  about 
removing  his  person  or  property,  or  both,  without  the  limita  of 
the  State,  or  that  he  was  a  single  gentleman,  and  such  like  ;  but 
it  is  for  the  Legislature,  and  not  the  Courts,  to  confer  this  power, 
and  under  such  restrictions  as  the  General  Assembly  may  see  fit 
to  impose. 

Judgment  reversed, 
VOL.  T.  9 
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]^o.  10. — Hartweli.  H.  Tarter,  plaintiff  in  error,   vs.  Ebu 
Cowart,  A(lm*x  of  ThomoA  G.  Cowart,  dec'd,  defendant. 


[1.]  Tiio  Statuto  of  Limitations  docs  not  ran  against  the  plaintiflr  in  thia  Smg, 
during  the  twelve  months  he  is  inhibited  from'suing  the  (lefendant'a  execninr 
or  udministrator. 

Aspumptiit  and  plea  of  the  Statute  of  LimitationB,  in  Sumter 
Superior  Court.     Tried  before  Judge  Warren,  May  Term,  1848L 

The  action  in  this  case,  was  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error,  returnable  to  the  November  term 
of  the  Court  below,  in  1845,  upon  a  note  of  hand  for  $464,  made 
by  the  defendant's  intestate,  bearing  date  the  29th  day  of  May, 
1838,  and  payable  twelve  months  thereafter. 

To  this  action  the  defendant  pleaded  die  Statute  of  Limita- 
tions. 

It  appeared  upon  the  trial,  and  by  way  of  reply  to  this  plea, 
that  Thomas  G.  Cowart,  the  maker  of  said  note,  departed  this 
life  in  the  fall  of  the  year  eighteen  hundred  and  forty,  and  that 
administration  upon  his  estate,  was  granted  to  the  defendant  in 
May,  eighteen  hundred  and  forty-one.  No  evidence  haying  been 
submitted  on  the  part  of  the  defendant,  the  case  was  sybn^itted 
to  the  Couit  and  jury  upon  the  foregoing  facts. 

On  the  pait  of  the  plaintiff  it  was  insisted,  that  the  detith  of  tltf 
maker  of  the  note,  and  the  granting  of  letters  of  administration 
on  his  estate  to  the  defendant,  suspended  the  operation  of  (he 
Statute  of  limitations,  for,  and  during  the  term  of  twelve  mont^ 
from  and  aflei  the  grant  of  letters  of  administration,  whep  the 
plaintiff  was  prohibited  by  law  from  sueing  the  defendant ;  and 
that  as  the  declaration  had  been  filed  in  the  Clerk's  office  of  the 
Superior  Court,  on  the  2d  day  of  October,  1845,  if  the  st^d  t^im 
of  twelve  months  be  not  computed,  the  said  action  was  cojupfffln- 
ced  in  time,  and  the  said  plaintiff  was  not  barred. 

On  the  part  of  the  defendant  it  was  contended,  that  the  ope^<> 
ii'>'>  of  the  Statute  of  limitations,  was  not  suspended  or  arrested 
by  ilie  death  of  Ccmarr,  or  the  grant  of  letters  of  administratioa 
on  liid  estate  to  the  dofcndant,  the  .same  having  occuiTed  after  the 
note  fell  due,  and  afler  the  Statute  had  commenced  to  ruA. 
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Whereupon,  the  Judge  below  charged  and  instruct rd  the  ju- 
ry, that  the  plaintifTs  right  of  action  was  ban-ed  by  the  Statute  of 
limitations,  and  the  plamtiff  was  not  entitled,  thei-efoi*c,  to  recover 
in  this  action  ;  that  as  the  Statute  had  commenced  to  run  against 
the  plaintiff  before  the  death  of  defendant's  intestate,  and  the 
grant  of  letters  of  administration  to  her,  its  operation  was  not 
suspended  or  affected  thereby,  although  the  plaintiff  wan  prohib- 
ited from  sueing  by  statute  within  twelve  months  from  the  grant 
of  letters  of  administration.      The  jury  found  for  the  defendant. 

To  which  charge  and  instruction  of  the  Court  below,  the  plain- 
tiff, by  his  counsel,  excepted. 

Kellt  &  Giles,  Warren  &  Franks,  and  E.  R.  Brown, 
for  plaintiff  in  error. 

Dudley  and  Cbjlwforo,  for  defendant. 

Brief  of  Kelly  &  Giles,  for  plaintiff  in  error. 

The  only  question  presented  by  the  bill  of  exceptions  in  this 
case  is,  whether,  under  the  plea  of  the  Statute  of  limitations,  the 
administratrix  should  be  allowed  to  compute  the  12  months  after 
tlie  grant  of  administration,  during  which  no  suit  could  have  been 
brought  against  her  in  her  representative  capacity. 

The  Judge  who  presided  upon  the  trial  of  this  case  in  the  Court 
below,  held  that  the  12  months  must  be  computed,  and  to  that 
decision,  die  plc^intiff  has  excepted. 

The  first  and  principal  Statute  of  limitations  of  force  iu  Geor- 
gia, was  passed  in  1767.     Prince's  Dig.  573. 

Twelve  months  were  allowed  to  executors  and  admiTiistrators, 
first  by  the  Act  of  1792,  {Prince,  229,)  and  aftei-wards  by  the  12th 
section  of  the  Act  amending  an  Act  to  revive  and  amend  the  Ju- 
diciary system  of  this  State.     Prince,  422. 

The  Act  of  limitations  requires,  that  suits  on  promissory  notes 
shall  be  brought  within  six  years  after  they  fall  due,  and  not  after. 
The  Legislature  evidently  intended  to  allow  the  whole  six  years 
to  the  creditor,  within  which  to  sue.  The  direction  to  sue  with- 
in six  years  and  not  after,  evidently  peimits  him  to  sue  within 
six  years.  But  the  Judiciary  Act  allows  12  months  to  executors 
and  administrators^  vdtbin  which  no  suit  can  be  brought  against 
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them.  Now,  if  the  constmction  given  to  these  Acts  bo  correct, 
then  the  Legislature  forfeits  a  right  of  action,  becanse, 
it  was  not  brought  within  six  years,  when  for  twelve  months  of 
the  time,  the  party  was  prohibited  from  sueing  by  staXote.  The 
injuHtice  and  absunlity  of  such  a  construction  is  palpable.  There 
is  no  sort  of  propriety  in  punishing  a  party  for  not  sueing  for  a 
length  of  time,  when  during  a  portion  of  the  time  he  was  prohib- 
ited by  law  from  sueing. 

It  is  the.duty  o£  ihe  Court,  if  possible,  to  give  effect  to  both  of 
these  statutes.     They  are  both  of  great  utility.     And  the  Cooit 
is  called  upon  to  reconcile  these  apparently  conflicting  pxoviaioDS, 
and  the  only  way  this  can  be  done,  is,  to  hold  that  the  12  months 
shall  no  tbe  computed,  in  pleading  the  Statute  of  limit  ations.     The 
Legislature  evidently  intended  that  both  should  stand.     They  are 
both  undoubtedly  of  force,  having  been  subequently  recognized 
by  numerous  Arts  of  the  Legislature.     The  12th  section  of  the 
Act  of  1799,  is  recognized  by  the  Act    of  1843.      Pam,  p.  121. 
Cohb,  225.      Bf/  i/ie  Act  of  1839,  Pam,  p,  146,  and  the  Act  of 
1818,  Prince* s  Dig.  443.     These  Acts  virtually  engi'aft  an  excep- 
tion upon  (he  Statute  of  limitations.    It  is  true  that  they  do  not 
say  expressly  that  the  Statute  of  limitations  shall  be  suspended  du- 
ring the  twelve  months,  but  they  do  this  virtually. 

The  Act  of  limitations  is  undoubtly  of  force.      See  the  Act  tf 
1839,   Pam,  p,  147,  for  an  amendment  of  the  Act  of  limitations. 

Tbo  uniform  practice  has  been  to  consider  both  these  Acts  of 
full  force. 

It  is  the  duty  of  the  Court  to  effectuate  the  intention  of  the 
Legislature,  by  giving  their  acts  a  reasonable  and  beneficial  con- 
struction.    See  3  U.  S,  Dig.p,  484,  sect  ion*  64,  65,  and  67. 

The  uniform  construction  given  to  these  Statutes,  has  been  the 
one  contended  for  by  the  plaintiff.  See  the  cases  of  Joknsan  n. 
White,  admWy  T.  U.  P.  CharltoiCs  R,  140.  Jordan  rs-  AMt 
of  Jordan^  Dudley  s  R.  182. 

These  decisions  have  been  adhered  to,  until  the  decision  in 
this  case. 

This,  we  contend,  is  good  evidence  of  the  intention  of  the  le^ 
islature.  McKeen  vs.  De  Lancy,  5  Cranch^  22.  2  Peter^s  Ctmd. 
R.  179. 

The  same  construction  has  been  given  to  similar  acts  in  other 
States. 
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In  Alabama,  Houpt  vs.  Shields,  3  Port,  247.  Hutchinson  vs. 
Tolls,  2  Ibid,  44.     Cited  2  U.  S.  Digest,  p.  808,  sect.  344,  346. 

In  South  Carolina,  Moses  vs.  Jones,  2  N,  SfM.  C,  259. 

In  Mississippi,  Angel  on  Litn.  2  Ed.p,  61. 

Massachusetts,  Ibid,  p.  61. 

In  Kentucky,  Caldtoell  vs.  Irvine,  4  /.  J,  Marsh,  107.  Cited  2 
U.  S.  Dig.  p.  863,  see.  238. 

In  Maryland,  1  Har.  if  Johns.  337. 

In  New  Jersey,  I  Halsl.  See  SUL  Ball.  Limi.  118, 119, 163,238. 

Jackson  vs.  Johnson,  5  Cowen^  96. 

Planters  Bank  of  Prince  Geo.  Co.  vs.  Bank  of  Alexandria,  10 
GUI  Sf  Johnson's  R.  355. 

Wall  ads.  Robson,  N.  if  M.  C.  49& 

£.  R.  Brown,  for  plaintiff  in  error. 

The  Statutes  of  limitations  wei^  never  intended  to  do  injus- 
tice, but  to  advance  the  ends  of  justice — to  forbid  a  man  by  a  pos- 
itive statute  to  sue,  and  then  destroy  his  right  to  sue,  because  he 
did  not  sue,  would  be  revolting  to  raason.  It  is  true,  that  the 
*  Statute  mentions  infants,  those  non  compos  mentis  and  feme  cov- 
eits — but  does  not  in  so  many  words  embrace  a  cas^  like  this. 
But  it  should  be  remembered  that  those  exceptions  are  generally 
mentioned  by  way  of  giving  instances,  as  the  Legislature  could 
not  always  see  every  possible  contingency  that  might  arise.  The 
Courts  have,  however,  usually  decided  that  when  the  statute 
once  commences  to  run,  it  seldom  ever  allows  itself  to  be  suspended. 
The  question  has  arisen  in  several  of  the  States,  (for  it  never 
has  arisen  in  England)  when  the  plaintiffs  have  been  restrain- 
od  from  sueing  for  a  limited  period,  and  it  may  be  safely  said 
that  the  decisions  have  been  all  in  favor  of  suspending  the  statute, 
even  after  the  same  has  commenced  to  run.  Angel  on  Lim.  61. 
Cclwell  vs.  Irvine,  4  /.  J.  Mar.  R.  107.  Field  vs.  Wallace,  6 
Monroe,  334.  Hutchinson  vs.  Tolls,  2  Por.  44.  Hottpt  vs.  Shields, 
3  V.  Por.  247.    Jordan  vs.  Jordan,  Dudley  R.  182. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1,]  By  the  Act  of  1809,  it  is  declared,  "That  all  actions  foun- 
ded on  notefi,  and  other  acknowledgments,  under  the  hand  of  the 
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party,  shall  be  rommcnred  within  8ix  years  from  the  time  such 
iiolr  or  ackncwledgment  shall  become  due,  and  not  after." 
Prince's  Dig.  ,577. 

By  the  12th  section  of  the  Judiciary  Ac*,  of  1709,  it  is  enacted, 
that  "  No  suit  or  action  phall  be  issued  against  any  executor,  or 
administrator,  for  any  matter  or  cause,  againi^t  the  teBtator  or  in- 
testate of  such  executor  or  administrator,  in  any  of  the  said 
Courts,  until  the  expiration  of  twelve  months  after  probate 
of  the  will  of  such  testator,  or  letters  of  adminifltradoo  granted 
on  the  estate  of  such  intestate.    Prince^  422. 

The  Act  of  1799,  it  will  be  seen,  inhibits  any  Bait  or  action 
from  being  brought  against  an  executor,  or  administrator,  untiJ 
the  expiration  of  twelve  months  after  probate  of  the  vnll,  or 
granting  the  letters  of  administration. 

It  was  suggested  on  the  argument,  that  the  Act  of  1809,  being 
subsequent  to  the  Act  of  1799,  necessarily  repealed  the  latter  Act; 
but  there  is  a  still  latei  declaration  by  the  Legislature  on  this 
subject,  in  the  proviso  to  the  Act  of  1818,  which  declares,  "nothing 
in  this  Act  shall  be  so  construed,  as  to  authoiize  the  bringing 
any  action  of  any  kind  whatever,  against  the  ropresentatiTe  or 
representatives  of  any  estate  or  estates,  until  twelve  months  af^ 
ter  the  probate  of  the  will,  or  the  granting  of  letters  of  admin- 
istration on  such  estate  or  estates.''  Prince,  443.  There  is  no 
doubt  as  to  the  general  rule,  that  when  the  Statute  of  limitations 
once  attaches,  and  commences  running,  it  will  continue  to  run ; 
bat  here  the  same  authority  which  declares  the  holder  of  the  note 
must  sue  within  six  years,  and  not  after,  also  declares,  no  suit  or 
action  shall  he  brought  against  an  executor  or  administrator,  until 
the  expiration  of  twelve  months  after  probate  of  the  will,  or  grant 
of  admin ibtration.  It  is  our  duty  to  give  such  a'  construction  to 
these  Statutes,  as  that  both  may  stand,  and  take  effect  acccmling 
to  the  intention  of  the  Legislature.  Did  the  Legislature  intend, 
that  the  Statute  of  limitations  should  continue  to  run,  during  the 
time  the  plaintiff  is  expressly  inhiUted  from  sueing,  by  their  com- 
mand t  We  think  not,  and  the  general  rule  must  yield  to  this 
express  enactment  of  the  bovcreign  authority,  and  the  time  da* 
ring  which  the  plaintift'is  inhibited  from  Kuoing,  ought  not  to  be 
computed  against  hini.  Thi.s  same  construction  was  given  to 
these  Statutes,  by  the  Judges  in  couveutioii»  and  has  been,  ao  br 
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M  WO  know,  the  uniform  rule  of  decision  in  our  Courts.    Jordan 
Vi.  the  adm'r  of  Jordan,  Dudley's  Rep,  1 82. 

Let  the  judgment  of  the  Court  below  be  rereraed. 
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No.  11. — -A.  B.  Raoan  and  A.  Key,  plaintifis  in  error,  vs.  Jo- 

SEPnus  Echols,  defendant. 

No*.  12. — The  same  vs.  the  same. 

[1.]  A  co^lefendant  to  a  Bill  in  Eqtiity  who  is  made  so  for  mere  form's  sake, 
and  agaiost  whom  no  decree  is  prayed,  may  be  examined  as  a  witness,  on  the 
trial  of  the  cauW,  if  necesssry. 

[S.]  Tf  a  complainant  in  a  bill  choose  to  examine  a  co-defendant  as  a  witness, 
he  cannot  have  a  decree  against  him ;  and  if,  from  the  nature  of  the  case^  tbait 
defendant  woald  be  primarily  liable  to  the  complainant,  and  the  other  defen- 
dant liable  only  in  a  secondary  degree,  the  complainant  cannot  obtain  a  de- 
cree against  either. 

In  Equity.    Motion  for  a   new  trial,  in  Muscogee  Superior 
Court.     Before  Judge  Alexander. 

Both  of  the  above  causes,  being  parts  of  the  same  litigation, 
were,  by  consent,  consolidated  and  considered  together.  The 
facts  are  as  follows : 

At  the  April  term  of  the  Superior  Court  of  Muscogee  county, 
Abmham  Key  brought  his  action  at  Law,  against  Echols  as  the 
maker,  and  Ragan  as  the  indorser  of  a  promissory  note  for  t516 
12,  dated  March  25th,  1839,  due  3(Hh  April,  1839,  and  payable  to 
Ragan's  order.  At  the  April  term,  1841,  the  cause  was  tried, 
and  Key  had  a  verdict.  The  defendants  then  appealed  to  a  spe- 
cial jury. 

Before  the  trial  on  the  appeal,  Echols,  the  present  defendant 
in  error,  filed  his  bill,  charging  that  the  note  had  been  obtained 
from  him  through  the  fraud  of  Ragan,  and  that  Key  purchased  the 
note  after  it  was  due.  The  bill  prayed  an  injunction,  and  a  dis- 
covery and  relie£  The  defendants  auiiwered  the  bill,  replications 
weP9  fikdi  the  cause  tried,  and  the  defendants  had  a  decree  in 
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their  favor.     Echola  then  appealed   to  another  jury,  and   at  the 
Becond  trial,  which  was  had  at  May  term,  1848  there  haring^  bees 
a  settlement  between   Ragan  and    Echols,  Echols    moved   the 
Court,  after  orally  waiving  a  decree  vs.  Ragan,  that  he  be  permh- 
tcd  to  examine  Ragan  as  a  witness  in  the  cause  in  his  hekaJf,    This 
motion  was  granted — Ragan  was  examined,  and  Bchols  had  a 
verdict.     Thereupon,  Key  filed  his  bill  of  exceptions,  and  brings 
his  cause  to  this  Court.     The  facts  in  the  second  case   are  these: 
The  verdict  above  referred  to,  was  obtained   on  the    23d  May. 
1848.     On  the  30th,  the  plaintiff  in  error,  Key,  moved  a    ruie  ni- 
si, for  anew  trial,  as  follows  : 

'*  And  now  comes  the  said  Abraham  Key,  and  asks  the  Couit 
for  a  rehearing  and  new  trial  in  the  said  cause,  on  the  ground 
that  the  verdict  and  decree  are  contrary  to  law,  and  the  rules  and 
principles  of  Equity.  And  afler  hearing  said  application, 
it  is  ordered  that  the  complainant  show  cause*,  as  90am  as 
counsel  can  be  heard,  why  the  same  should  not  be  granted." 
Appended  to  the  rule,  was  the  brief  of  the  evidence  and  proceed- 
ings in  the  cause,  as  above  set  forth. 

During  the  term  the  motion  for  a  new  trial  was  argued  in  the 
Court  below,  and  the  motion  denied ;  whereupon  Key  excepted, 
and  brought  his  case  by  writ  of  en*or  to  this  Court. 

W.  Dougherty,  for  plaintiff  in  error. 

Insisted  that  Ragan  was  a  necessary  party  to  said  bill,  be- 
ing the  only  defendant  against  whom  any  fraud  or  improper  con- 
duct  was  charged,  and  interested  in  the  suit  and  the  issue,  and  to 
be  affected  by  the  decree  in  the  case,  and  ought  not  to  have  been  ex* 
amined  as  a  witness.  Van'l  Ch.  Prac.  vol.  2,  top  page^  267,  268, 
269,  271,  272.  Nightingale  vs.  Dodd,  Amh.  338.  Hia  w.  Adr 
ams,  2  Atk.  39.  Murray  vs.  ShadweU,  2  V.  l^  B.  401.  1  DanL 
Ch.  Pr.  top  page,  200.  Gresley  Eq.  Ev.  243.  As  to  Ragan  be- 
ing a  necessaiy  party,  see  Field  and  others  vs.  Holland  and  oik' 
ers,  5  Cranch,  8.  Condensed  Rep.  Supreme  Court  U,  8.  voi.  2, 
290.  Story  Eq.  Pleading,  149  4  vol.  Hening  if  Mw^ard, 
Ross  vs.  Carter,  488. 

That  the  complainant  could  not  examine  said  Ragan  as  a 
witness,  without  withdrawing  the  replication  to  his  answer,  and 
stiiking  his  name  from  said  bill,  nor  as  long  as  he  remained  a 
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party  to  said  bill,  and  there  was  a  possibility  of  a  decree  against 
him.  Danl.  Ch,  Prac.  2  vol.  267, 2€8, 269,  CarUr  vs.  Hawley, 
Blunt's  Amb.  584.  Weymattth  vs.  Botcer,  lie*.  Jun.  417.  HiU 
v«.  AdamSy  2  Atkins,  39.  Mendbury  vs.  Eisdale,  ElunVs  Amb.  ap- 
pendix^Sllfn.  I,and9  Mod.  438.  Nighingale  vs.  Dodd,  Ambk 
584.  WinUr  vs.  Kent,  2  Dick.  595.  Ward  vs.  Ward,  4  Beav. 
223,  also  155.     Baker  vs.  Thmnall,  6  Beav.  333. 

That  on  complainants  declining  to  take  any  decree  against 
Ragan,  said  bill  should  have  been  dismissed  against  Key,  against 
whom  there  were  no  charges,  &c.  and  aecondarily  liable.  DaiiL 
Ch.  Prac.  2  vol.  268, 209.  Thompson  vs.  Harrison,  1  Cox,  346.  Ber^ 
nett  vs.  Ld.  Donegst,  3  Lkno.  P.C.  133.  MgJuitigale  vs.  Dodd^ 
Ami.  583.  Gfndd  vs.  O'Keefe,  1  Beattie,  356,  353.  1  Young, 
602.  Field  and  others,  vs.  Holland  and  others,  6  Cranch,  8.  Vol.  2, 
Condensed  Rep.  Supreme  Court,, U.  S. 290.  Gresli/  Eq.  Ev.  244. 
JLewis  vs.  Owen,  1  Iredell  Eq.  Rp.  290.  Brodly  vs.  Root,  5 
Paige,  633.     Trippe  if  Blade,  ei  al.  vs.  Low^s  admW,  2  Kelly,  304. 

• 

M.  J.  Wellborn^  and  Johnson  &  Williams  for  defendant. 

There  is  no  error  in  the  verdict,  and  the  decree  follows  the 
verdict. 

A  new  trial  will  not  be  awarded  under  the  circumstances.  9 
U.  S.  Digest,  416,  1  Peters  Dig.  333.  1  KcUy,  580,  618.  2  do. 
15, 183.     3  do.  322. 

It  was  competent  to  examine  Ragan  under  the  order  made. 
DanieTs  Chancery  Practice,  "265,  et  seq.  Greenleafs  Ev.  428. 
Primce  D.  447,  570, 

By  the  Courts — Warner,  J.  delivering  the  opinion. 

This  bill  was  filed  in  the  Court  below,  against  Ragan  and  Key, 
by  the  complainant,  to  enjoin  the  defendants  from  collecting  a 
promissory  note,  given  by  the  complainant  to  Ragan,  and  by  him, 
indorsed  to  Key.  The  complainant  charges  in  his  bill,  that  the 
note  vraajraudulently  procured  from  him  by  Ragan,  and  that 
Key  purchaBed  it  after  due.  The  record  discloses,  that  Key  had 
no  participation  in  the  fraud  whatever,  in  pi*ocuring  the  note 
fiom  the  complainant,  nor  any  actual  knowledge  of  it  when  he 
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purchasod  tho  jHtjnrr,  and  is  on! v  chargeable  with  eottsirueiite  no- 
tico,  in  conitequenco  of  hanng  acquired  his  title  to  the  pmper 
from  Rngnn,  sub:<oquent  to  it$  maturity. 

Tho  whole  equity  of  th?  complainant *»  bill,  is  Ibunded  on  the 
alleged  fraud  of  Ragan,  in  procuring  the  note  fram  the  complain- 
ant. 

[1.]  On  tho  tiial.  tho  complainant  proposed  to  examine  Ragan 
an  n  witncM«,  (having  firi^t  ol«tainei1  an  order  for  that  purpoae,) 
against  Key.  The  counsel  for  Key  objected  to  hia  being  exam- 
ined oa  a  witneas  against  him,  as  Ragan  was  the  principal  de- 
fondant  in  tho  cause.  The  Court  overruled  the  objection,  andTtba 
witiiestf  was  oxamiuod.  whennipon  the  counsel  for  the  defendant 
Key  except od.  and  now  assigns  the  same  for  error  here.  The 
record  shows  that  tho  complainant  ort%Uy  waived  any  decree 
against  Hagnn.  but  did  not  movato  strike  his  name  out  of  the  re- 
conl.  for  tho  n^iM^n,  as  we  supjHwe,  if  he  had  done  so,  his  whole 
case  would  ha>v  wont  (Hit.  According  to  the  case,  as  made  hy  the 
complainant V  bill,  when  ho  «>ni//'/  waived  any  decree  against  Ra- 
gan, he  virtually  ^-aivotl  his  case  out  of  Court'^-for  Key  cmn  oidy 
Ih»  atVoctoil.  by  tirst  establishing  tlie  alleged  framd  on  the  pan  of 
Kagan.  Wlu^n  Ragan V  fraud  shall  be  established,  then  Key's 
title  to  tho  note  is  aft'octed.  lHH''ause  he  derived  it  from  Ragan, 
after  it  biHrame  duo.  Without  tlie  allegation  of  Iraud,  on  the  part 
of  Ragan.  tho  Court  wvxild  have  had  ik>  jurisdiction  of  the  cause, 
and  to  our  minds  it  would  presettt  rather  a  novel  spectacle,  in  a 
Court  of  K(|uity.  for  the  complainant  to  orally  waive  a  decree 
against  the  only  |Kirty  to  hisbilL  whoK«erVa«c/«/cal  conduct  alone, 
gave  to  the  Court  Juiisdiction  of  hi<  cause.  If  the  complainant 
bad  movinl  tho  Court  to  strike  out  of  the  biiL  the  name  of  Ra- 
gan, and  the  charges  made  against  him.  which  alone  enti- 
tles him  to  a  d«vree.  the  whole  case  would  had  been  out  c»f  Coait: 
but  to  avoid  this  consequence,  the  complainant  is  permitted  lo 
make  an  oral  waiver  of  a  decree,  against  the  principal  defendant, 
who  i^eqnn rated  the  fraud,  and  wh<Me  fnndulent  conduct  akNie. 
entitled  him  to  a  decree  against  the  other  p^rty.  who  derired  ti- 
tle ti»  the  fiaper.  :hr\vagu  him.  AAlxeie  defendants  have  been 
made  parties  to  a  bi  J.  for  mer^  tbrm's  sake,  and  agniiu 
no  decree  is  prayed  la  Uc  hilL  they  may  be  exaniiiied  as 
es,  if  necessary.'  GrtM^y's  Eq.  End^^ee.  243 — i.  ^  JIndd.  CA. 
Practice,  41.:». 
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[2.]  The  true  rule,  as  applicable  to  this  case,  is  stated  by  Mr. 
Maddock.  **  If  a  plaintiff  chooses  to  examine  a  defendant  as  a 
witness,  he  cannot  have  a  decree  against  him,  and  if  from  the  na- 
ture of  the  case,  that  defendant  would  be  primarily  liable  to  the 
plaintiff,  and  another  defendant  only  in  a  secondary  degree,  the 
plaintiff  loses  his  remedy  altogether."  2  Mad,  Ch,  Practice^  417. 
Thompson  vs,  Harrison^  1  Cox^s  cases ,  344.  In  Lewis  vs.  Owen^  1 
IredelVs  Eq,  Rep.  290,  the  same  rule  is  recognized.  In  that  case  it 
washeld,  if  the  defendant  examined  as  a  witness  be  the  one  primari- 
ly \mh\e  to  the  plaintiff  and  the  other  defendant  only  secondarily  li- 
able, the  plaintiff,  necessarily  gives  up  his  claim  against  both,  by 
the  examination  of  the  former.  The  same  rule  is  supported  by 
Ch.  Walworth,  in  Bradley  vs.  Root,  5  Paige*s  Rep.  C36.  Ragan;  as 
we  have  seen,  is  the  party  primarily  liable  for  the  fraud,  the  ac- 
tual  perpetrator  of  it.  Key,  the  other  defendant,  had  no  actual 
participation  in  the  fraud  of  Ragan,  in  procuring  the  note,  and  as 
the  record  shows,  had  no  actual  knowledge  of  it,  at  the  time  he 
received  it  from  Ragan ;  consequently,  his  liability  to  be  perpet- 
ually enjoined  from  collecting  it  is  secondary,  depending  on  the 
establishment  of  the  fraud  of  Ragan,  through  whom  he  derived 
his  title  to  the  note,  af^er  its  maturity.  By  examining  Ragan  as 
a  witness,  who  was  the  actual  perpetrator  of  the  fraud,  and  pri- 
marily hMe  therefor,  the  complainant  precluded  himself  from 
having  a  decree  against  him  ;  and  it  follows,  as  a  necessary  con- 
sequence, under  the  iiile  laid  down,  that  he  could  not  have  a  de- 
cree against  Key,  the  other  defendant,  who  is  only  affected  by 
constructive  notice  of  the  fraud,  by  purchasing  the  note  after 
it  was  due. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a  new 
trial  granted. 


No.  13. — Edward  Carey,  Assignee  of  the   Bank   of  Columbus, 
plaintiff  in  error,  vs.  Kino  and  Hooper,  defendants  in  enror. 

1 1.]  A  party  ii  not  entitled  to  a  new  trial  npon  the  ground  of  surprise  in  the 
abwnoe  of  a  material  witness,  when  no  diligence  has  be«i  naed  to  proem 
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the  attendance  of  the  witueii ;  even  though  bit  abaeooe  waa  procored  by  tfaa 
improper  conduct  of  tlie  prerailing  party. 

[2.]  A  new  trial  will  be  granted  for  diaingeoaoos  attempta  on  t2i«  part  of  the 
prevailing  party,  to  Btiflc  or  suppress  evidence,  or  to  thwart  the  proceedings, 
or  to  oTitain  tin  uiicoiitKioDiihle  advantage.  Upon  this  ground,  m  new  trial 
awarded  where  the  defendant,  by  letters  and  pennasioDS  ^nthout  tbe  koowl- 
edge  of  the  plorotifr,  induced  a  witness  to  absent  himself  from  the  town  in 
which  he  liveil,  and  in  which  the  Court  was  sitting,  on  tbe  day  ob  wUch  tbe 
cause  was  set  down  for  trial,  in  order  to  prevent  tbe  plaintiff  from  proving  • 
material  fact,  known  to  the  witness,  which  he  knew  waa  Hiaterial,  aud  which 
he  had  reason  to  bcliL-vo  conld  be  proven  by  no  one  bat  himaeir. 

Motion  to  reinstate  in  Muscogee  Superior  Court.      Decid- 
by  Judge  Alexander,  May  Term,  1848. 

The  facts  are  embodied  in  the  the  decision. 

Jones,  Benning  &  Jones,  Holt  aud  William  Docghertt,  ibr 

plaintiff  in  error, 

Insisted  that  if  any  artifice  or  trick  be  practiced  topreTent  theft* 
tendance  of  witnesses,  a  new  trial  ought  to  be  granted.  Gffv- 
kam  on  New  TriaU,  54.  And  the  authorities  there  cited,  and  cas- 
es referred  to,  and  cited;  11  Mod,  141.  Btdl,  Niti  Prhu^  388. 
1  Burr,  570.     1  Mod.  156. 

Also,  that  all  disingenuous  attempts  to  stifle  or  soppreas  eri- 
dence,  or  to  thwait  the  proceedings,  or  to  obtain  an  uncomdona- 
ble  advantage,  or  to  mislead  the  Court  or  jury,  will  be  defeated 
by  setting  aside  the  verdict.  Graham  New  Tri.  56,  and  author- 
ities there  cited  and  cases  referred  ta  1  Burr,  352.  9  Prwe, 
76.     7   Wend.  62. 

The  plaintiff's  counsel  also  insist  that  motions  to  reinatate  are 

in  the  nature  of  motions  to  continue,  &c. 

Colquittt  &  Wellborn,  for  defendants  in  error. 

Submitted  that  no  error  was  committed  in  this.  let.  That  no 
subpoena  was  servi-d,  or  attempted  to  be  served,  upon  the  witp 
ncss,  Baniard,  who.-^e  tcslimony  is  represented  in  the  bill  of  ex- 
ceptions to  have  been  important  to  the  plaintiff  in  error  on  the  trill 
when  the  nonsuit  was  awarded.  The  plaintiff  was  guilty  of  gross 
negligence,  in  not  ha>'ing  taken  the  proper  legal  steps  to  coerce 
the  attendance  of  witness,  and,  therefore,  is  precluded  from  com- 

int.     Vigilaniihui  nan  dormientibus  leges  mivenmiU*  Prmd* 
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Dig.  424.  Graham  on  New  Trials,  174,  175,  175,  177.  Stra^ 
vs.  Sullivan  and  Blacky  2  Kel.  Rep.  275.  The  plain tiif  cannot  be 
peimitted  to  pass  the  line  of  his  own  laches  in  the  premises,  to 
try  the  case  upon  the  supposed  misconduct  of  the  opposite  party. 
As  well  might  one  attempt  to  be  entertained  in  a  Court  of  Equity, 
having  unclean  hands  in  the  matter  of  his  complaint  It  does  not 
appear  that  witness  had  been,  prior  to  the  trial,  so  much  as  solicit- 
ed to  attend  and  give  testimony.  No  promise  had  been  asked  or 
given — no  trick  or  deceit  practised  upon  the  plaintiff  in  error,  to 
beguile  or  mislead  him  in  i-espect  of  the  preparation  of  his  cause, 
by  either  defendants  in  error  or  witness.  The  witness  being 
wholly  unaffected  by  any  precept  of  the  Court  or  authority  of 
law,  did  but  exercise  his  discretion  in  conforming  his  conduct 
to  the  preferences  of  the  one  party,  rather  than  the  other. 

Bat  least  of  all,  can  the  plaintiff  be  heard  on  the  ground  of  surprise. 
According  to  his  own  showing,  it  does  not  seem  that  Barnard's 
evidence  was  ever  looked  to  by  him  before  the  trial.  He  chose 
rather  to  rely  upon  the  notarial  certificate.  To  make  the  plain- 
tiff's case  the  more  unfounded,  his  cause  was  set  down  for  trial  on 
a  named  day,  and  thus  a  better  opportunity  to  prepare  his  prooft 
was  afforded  him.  Courts  of  Law  do  not  aspire  to  enforce  any 
duties  of  a  merely  moral  nature.  Supposing,  however,  the  wit- 
ness to  have  been  satisfied  that  the  right  of  the  cause  lyas  with 
defendants  in  error,  and  that  an  improper  use  was  about  to  be 
made  of  his  testimony,  the  defendants  in  error  having  lost,  by 
casualty,  the  means  of  defence,  it  may  be  well  doubted  whether 
any  rule  of  ethics  was  broken.  Who  shaU  decide  the  point  of 
conscience  ? 

Let  a  practical  test  be  applied  to  the  alleged  rights  of  the  plain- 
tiff to  a  new  trial.  Had  he  moved  a  continuation  of  his  cause, 
when  the  nonsuit  was  awarded,  with  a  view  to  procure  the  evi- 
dence of  Barnard,  most  certainly  he  would  have  failed.  CoaU 
he  have  obtained  it,  however,  he  would,  by  reason  of  his  declen- 
sion to  move  it,  aside  from  other  causes,  have  disentitled  himself 
to  the  iiile  to  set  aside  the  nonsuit.  Most  clearly  he  could  not  have 
moved  an  attachment,  or  other  penal  process  against  the  witness, 
prior  to  service,  or  attempt  at  service,  of  subponea.  The  plaintiff, 
then,  has  sustained  no  legal  damage.  Shetftall  vs.  Clay,  R.  M. 
CkarlUm*sRep.  7.     Gist  vs.  Mason,  1  Tenn.  84. 

2.  It  does  not  appear,  by  the  affidavit  of  the  vritneaSf  BamarJk 
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ti»t  if"  hi-  La«3  >«eeri  exaynirjcc  be  irould  bmTe  tfivm  the  desiied 
Ur^irr.'tv.y.     Thi*  >  a  fa: a]  r.rijection  to  the  plainti^s  modon. 

DfriVi'^'^T^t*  furtLer  c^niTerxJ  ihere  i«  no  error,  because  tie 
nl\'  vi5iv  lYiT^L-'iTZfrd  >'T  operaiion  of  law,  and  for  vrmnt  of  cer- 
tain* t.  1  Totlni  PrarUcti,  499.  1  K</7v,  Ao^ptT  ts.  Lgoicspm,  3 
iio.  J>flvn^.  rf,  Bonner, 

'IV:  rr-as  n  rn?sv  be  wronir.  but  the  decision  is  ricbt.     2  Peiert 

m  mm  ^v 

^y  /A«  Court, — NisBET.  J.  deliTcnnsr  the  opinitm. 

An  action  was  brought  in  the  Superior  Court  oC  Mmoogee 
couiitr,  by  Edward  Carey,  assignee  of  the  Bank  of  CoIombiUi 
agaiTi-t  Kiijg  &  Hooper,  indoners  upon  a  bill  of  exchange.  TIh 
rauHC  (jciijg  ripe  for  trial,  was  set  down  for  a  hearing  cm  a  paitica. 
lar  day,  and  in  conisequcnce  of  the  absence  of  £.  Barnard,  the  no- 
tar}-  public,  who  made  demand,  and  gave  notice  to  the  indoreeiVk 
the  plaintiff  was  unable  to  make  out  his  case,  and  submitted  to  a 
noiL«uit.  A  rule  iii>i  was  then  taken  by  the  plaintiff,  <»lling  up- 
on the  defendants  to  show  cause  why  the  nonsuit  should  not  beset 
aside,  and  a  new  trial  granted,  upon  the  following  grounds: 

1st.  liecau^  the  plaintiff's  counsel  was  surprised  on  the  trial 
of  the  cause,  by  the  absence  of  £.  Barnard,  who  was  the  only  per- 
son by  whom  notice  of  non-pa}'ment,  necessary  to  chaige  the 
defendant.^*,  as  indorsers,  could  be  proven,  and  who  is  a  merchant 
residing  in  the  city  of  Columbus,  and  a  notary  public,  and  gen- 
erally to  l>c  found  at  his  office,  or  counting  room,  and  seldom  ab- 
sent therefrom  in  business  hours,  and  that  plaintiff  went  to  the 
store  of  witness  for  him  before  the   case  was  submitted   to  the 

2d.  Because  the  absence  of  said  £.  Barnard  was  procured  at 
the  instance  and  roquest  of  the  defendants,  or  by  some  one  act- 
ing in  their  behalf,  to  prevent  the  plaintiff  from  having  the  benefit 
of  the  testimony  of  said  Barnard,  on  the  trial  of  said  cause. 

The  rule  for  a  new  trial  was  supported  by  the  affidavits  of  the 
plaintiff,  Mr,  Barnard,  the  witness,  and  Mr,  Lee,  Mr,  Barnard 
states  in  substance,  that  being  about  to  leave  the  city  of  Colum- 
\mH  in  the  spring  of  1847,  one  of  the  defendants  stated  to  him, 
that  the  pluintifi'  might-want  his  testimony  in  the  case,  which  was 
||Mneiiding,  and  expressed  a  hope  that  his  business  might  not 
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permit  him  to  return  to  Columbus  until  the  adjournment  o'f  th 
Court ;  that  whilst  he  was  absent  in  the  city  of  New  Orleans,  he  re- 
ceived a  letter  from  one  of  the  defendants,  very  much  to  the  same 
«  purport ;  that  after  his  return  to  Columbus,  he  had  a  convei'sation 
shortly  before  the  case  was  expected  to  be  tned,  with  one  of  the 
defendants,  the  object  of  which  seemed  to  bo  to  procura  his  ab- 
sence from  the  trial,  and  to  prevent  plaintiff  from  having  the  bene- 
fit of  his  testimony  on  the  trial ;  and  among  other  things,  by  way 
of  inducement  to  him  to  yield  to  his  solicitations,  the  defendant 
stated  to  him,  that  the  debt  was  an  old  and  large  ore,  suffi- 
cient to  ruin  him  if  he  had  it  to  pay  ;  and  that  the  debt,  or  a  great- 
er part  thereof,  had  been  paid  ;  but  owing  to  some  cause,  (per- 
haps the  death  of  Mr.  A.  13.  Davis,)  he  was  unable  to  prove  it ; 
and  requested  him  to  absent  himself  from  town  on  the  trial,  which 
he  agreed  to  do  if  he  was  not  subpoenaed ;  that  on  the  morning 
of  the  day  upon  which  he  was  informed  by  the  defendant,  the  cause 
was  to  be  tried,  Henry  King,  one  of  the  defendants,  came  lo  him 
and  renewed  his  request  that  he  should  leave  the  town  to  prevent 
the  plaintiff  from  procuring  his  testsmony  on  the  trial,  which  was 
about  to  take  place  ;  which  he,  not  being  subpoenaed,  agreed  to 
do,  and  did  ride  out  into  the  country,  and  remained  until  about  half 
past  11  o'clock,  when  he  returned  to  his  dwelling  house,  and  was 
there  but  a  short  time,  when  the  plaintiff  called  for  him  to  go  the 
Court  House  to  testify  in  the  case. 

Mr,  Lee  states,  that  on  the  day  of  the  trial,  and  a  short  time  be- 
fore the  nonsuit  was  awarded  in  the  case,  he  met  with  Richard 
Hooper,  (one  of  the  defendants,)  who  seemed  much  elated  at  the 
result  of  the  case,  and  told  him  that  E.  Barnard  was  not  out  of 
town,  as  was  supposed,  but  that  he  had  him  in  some  back  room, 
taking  refreshments  with  him. 

Mr.  Carey,  the  plaintiff,  states  in  substance  as  follows  :  That 
Barnard  was  the  notary  of  the  Bank  of  Columbus ;  that  he  deman- 
ded and  protested  the  bill,  and  gave  the  notice  to  the  defendants ; 
that  he  was  the  only  person  by  whom  he  could  prove  these  facts, 
that  he  resided,  and  kept  his  office,  about  600  yards  from  the 
court  house,  that  he  was  in  the  habit  of  attending  the  Court, 
when  desired  todo  so,  either  with  or  without  a  subpoena,  to  prove  his 
official  acts  as  notary ;  that  as  soon  as  ho  was  informed,  during  the 
trial,  that  his  teatimoify  was  needed,  he  went  to  his  store  for  him 
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first,  and  was  i!ii".»r:nei  bj  ':::*  cLerk  ihit  ke  had  gone  out  of  town; 
he  then  wer.:  :.>  the  livery  «a'.*.e.  when?  he  had  been  iuformed 
Banianl  hnvi  cv>t  a  honscjiiio  :he:e  sl*-:^  he  learoed  thai  he  ^^y*^  gow 
out  of  town.  He  ther.  recurzeJ  :o  :he  Court-Hoase*  ^nA  uifbniied 
hi:!(  counsel  that  he  cou'.vl  r.-?c  d>i  BiUiuni,  and  waa  directed 
again  to  eo  in  searvh  ot'hic :  be  ihea  veci  oat  asain  to  the  liw- 
nr-#table.  where  he  wa5  i&:l>7ined  he  had  fecomed — rlM»n  to  hii 
store — then  to  h;<  re^ideixv — where  he  tounJ  him,  and  asked  him 
to  sro  ini!r.i\iia:eiy  to  the  Co .irt-Ht.'-.j5e.  whieii  he  promised  to  do, 
but  the  C3$e  had  l^een  3oi:-««i::eu  CKA>re  they  got  to  the  Coiut- 
House. 

The  defendants  d:ed  their  answer  to  the  role,  and  after  iiear- 
insr  anrumont.the  C^virt  reiu?ed  a  t>?w  trial  upon  both  the  gnHudi 
taken  in  the  rule.  And  it  i<  to  this  deciaoa  that  Mr.  Carev.  the 
plaintiff  in  enx>r.  except*. 

(l.]r  We  think  the  Court  was  ri^h:  on  the  first  cround  taken  in 
the  rule,  to  wit.  t^ryn^.     Thene  cenaixily  was  no  surprise  here. 
There  can  be  no  surpriAO.  by  ivason  of  the  absence  a  material 
witness,  when  there  has  been  no  diliceace  used  to  procure  his  at- 
tendance.    He  was  not  subpirnaed — had  not  been  eren  request- 
ed to  attend — indeed,  iki  effort  had  been  made,  whatever,  to  at- 
cuTv  his  pivsence  in  Court,  undl  aiier  die  cause  had  been  caDed 
for  (rial,  and  the  trial  was  in  prv«ipress.     The  plaintiff*  could  not, 
under  these  ci7cun]s:asce:s.  hiTe  cv^tinued  his  cause — he  would 
not  have  been  entitled  to  a  conhnuatKre  on  the  ground  of  suiprisf. 
It  would  be  no  reriy  to  this  wa&t  of  di'igence.  that  plaintiff  and 
his  counsel,  did  no:  think  the  tesdmony  would  be  needed  in  the 
cause,  until  it  was  on  tria.'.     Counsel  ate  presumed  to  know  ths 
law  of  their  cases,  and  isusi  anticipate,  at  their  peril,   their  legal 
necescirles.  A  miscorjcepdv^a  of  :he  law  of  the  case,  cannat  ge■e^ 
allv  be  recoenized  as  srrourjd  for  surprise.     Nor  does  it    refien 
the  partT  from  the  obii^iation  of  diii^nce.  that  thisiadiTidnai  was 
a  notary  jm^iir.  and  'Jiat  he  was  in  the  employment  of  the  Bank 
of  ColumbuSb  the  piainda's  assizor.     It  i»  not  made  the  duty  of 
the  notarr.  bv  law.  to  aiiecd  as  a  witness,  in  cases  where  his  tes- 
timony.  as  a  notary,  may  be  needed :  that  is  no  part  of  Ae  legal 
obli?ation  of  his  o£ce.     The  fact,  that  beine  a  notary,  he  b  pat- 
ronised   bis  office  haTiue  emoluments)  by  a  Bank,  a  mercantile 
house,  or  an  individuai,  may  create  a  moral  obligataon   to  atttad 
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when  requested,  in  Court  to  prove  his  official  acts,  but  no  legal 
obligation. 

[2.]  But  we  ai'e  clear  that  the  rule  ouglit  to  have  been  made  ab- 
solute on  the  second  ground,  to  wit :  the  misconduct  of  the  de- 
fendants, who  prevailed  in  the  Court  below.  We  separate  this 
ground  altogether  from  all  considerations  of  diligence.  The  ques- 
tion is  not  whether  the  prt)pcr,  or  any  steps  were  taken  to  secure 
the  attendance  of  Mr.  Bair.ard,  nor  whether  he,  in  leaving  tho 
town  of  Columbus,  on  the  day  when  the  trial  was  had,  foithe  pur- 
pose of  preventing  the  plaintiff  from  having  the  benefit  of  his  tes- 
tomy,  violated  any  legal  obligation  or  incurred  any  penalty.  I 
express  no  opinion  whether  he,  under  the  circumstances  of  this  case, 
was  guilty  of  a  contempt  of  Court.  1  will  say,  however,  that  he  act- 
ed with  a  strange  disregard  to  moral  obligation,  of  the  duty  of  good 
citizenship,  and  with  a  no  less  strange  misconception  of  what  is  due  to 
the  authority  of  the  Court  and  the  majesty  of  the  Laws.  Our  Courts 
are  organised  to  administer  justice  between  man  and  man.  And 
it  is  the  duty  of  all  good  citizens  to  lend  their  aid  to  that  adminis- 
tration— to  sustain  the  rightful  authority  of  their  own  courts, 
and  to  preserve  the  fountains  of  justice  pure.  No  man  is  in  the  full 
discharge  of  all  the  obligations  of  a  good  citizen,  who  directly  or 
indirectly,  prevents  the  regular  coui*se  of  justice.  He  has  no  right, 
by  any  agency  of  his,  to  thwart  or  hinder,  or  in  any  wise  trouble 
the  course  of  justice.  So  long  as  the  law  and  the  admin istra- 
tora  of  the  law,  by  the  authority  of  the  State  duly  constituted, 
are  sustained  by  a  healthful  public  sentiment,  based  upon 
the  cordial  co-operation  and  right  conduct  of  individuals,  the 
Courts  of  justice  will  be  found  to  fulfil  the  great  ends  of  the 
civil  and  criminal  administration.  But  if  the  citizen  is  per- 
mitted to  combine  with  parties  to  withhold  testimony,  or  in  any 
other  way  to  disturb  the  course  of  justice,  and  to  prevent  the  tri- 
al of  causes  upon  their  merits,  our  Courts  will  become  but  a 
mockery  and  a  farce.  I  do  not  say  that  in  this  case,  or  in  any  case, 
a  witness,  not  subpcenaed,  is  bound  legally  or  morally  to  attend 
Court,  unless  he  had  given  the  party  needing  his  testimony  assur- 
ances that  he  would  attend,  (in  that  event  the  moi*al  obligation 
would  be  perfect,)  but  I  do  say,  that  he  is  not  at  liberty,  consist- 
ently with  the  obligations  of  a  good  citizen,  by  arrangement  with 
the  adverse  party,  knowing  that  his  testimony  might  be  needed,  to 
absent  himself  with  a  view  to  prevent  its  being  used  in  the  cause. 
VOL.  v.  11 
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Mr.  Bamanl  adrnitf*,  that  at  the  instance  of  the  defendants,  or  one 
of  thr.'m,  knowing  that  the  cause  was  to  be  tried  on  that  day,  he 
did  al^went  himself  from  Columbus,  his  usual  place  of  business  and 
abode,  for  the  purpose  of  preventing  the  plaintiff  from  using  him 
as  a  witne*ts.     He  knew,  too,  that  his  testimony  mi^ht  be  materi- 
al, for  he  knew  the  character  of  the  suit,  and  w^hat   the   plaintiif 
might  want  to  prove  by  him,  and  as  he  was  the  notary  who  pro- 
tested the  bill  and  gave  the  notice,  he  had  reason  to   believe  that 
ho  was  the  only  person  })y  whom  notice  could   be  proven.    He 
therefore  lent  himself  to  one  party,  in  order  to  defeat   the  other. 
Is  not  this  an  overt  interference  with  the  regular  and  impaitia] 
administration   of  the  law?      By  his   act  the  Court    was  pre- 
vented from  trying  the  cause  upon  its  merits.     We  do   not  caD 
this  a  crime.     We  admit  that  he  may  have  acted  under  a  convic- 
tion that  he  was  violating  no  obligation,  legal  or  moral,  and  that 
he  had  a  perfect  right  to  act  as  he  did  act.     But  we  think  he  act- 
ed under  very  imperfect  views  of  his  duty. 

All  this  reasoning  applies  with  intense  force  to  the  conduct  of 
the  defendants.  They  were  parties  before  the  Court.  Their 
rights  wore  in  the  hands  of  the  Court,  and  equally  the  rights  of 
tlic  plaintifTi  to  be  determined  by  the  Court  according  to  thefonuB 
of  law.  The  Courts  will  not  permit  a  party  to  interfere  with 
those  forms.  It  was  the  right  of  the  plaintiff  to  prove  the  no- 
tice in  this  case.  He  had  a  right  to  prove  it  by  Mr.  Barnard,  if 
he  could  get  him  into  Court,  either  with  or  without  a  process  of 
tlio  Court.  Ho  had  a  right  to  expect  that  his  adversary  would 
resist  his  claim,  only  according  to  the  forms  of  law.  The  da. 
fondants  had  no  right  to  resist  it  in  any  other  way.  Both  parties 
having  submitted  their  rights  to  the  Court,  to  be  tried  according 
to  law,  it  was  the  duty  of  both  parties  to  conform  to  the  law  in 
all  their  conduct,  and  come  weal  or  woe,  to  abide  its  judgment 
The  I'casons  which  the  defendants  present  to  the  witness,  to  in- 
duce him  to  absent  himself,  are — 1st.  That  if  the  chtim  of  plain- 
tiff should  prevail  against  them,  it  would  reduce  them  to  beggary 
or  ruin.  22d.  That  the  claim  w^as  paid,  or  a  great  part  of  it,  and 
they  wore  unaMo  to  prove  it.  If  the  former  is  allowed  to  justify 
management,  to  keep  a  witness  out  of  Court,  then  it  may  be  jus- 
tified in  all  cases,  if  the  payment  of  the  debt  be  an  excuse  for 
defeating  tlie  due  administration  of  law,  then  away  with  all  law, 
and  all  Courts,  and  all  the  ministers  of  justice,  and  let  men  take 
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their  interests  into  their  own  hands.  This  doctrine  stops  not 
ehoit  of  the  right  of  repudiation  of  Courts,  law  and  processes. 
Men  must  pay  their  debts,  adjudged  by  law  to  be  due,  whether 
they  are  ruined  by  it  or  not.  Not  only  so,  but  they  must  s*ub" 
mit  to  the  law,  which  prescribes  the  forms  of  determining  when 
they  are  justly  due. 

Admitting,  for  the  sake  of  the  argument,  that  the  latter  reason 
is  true  in  point  of  fact,  still  it  is  no  justification  for  them.  The  vir- 
tue of  laws  consists  much  in  their  generality.  They  cannot 
turn  aside  from  their  stem  and  defined  course,  to  accommodate 
themselves  to  the  hard  cases,  which,  under  the  very  best  systems, 
sometimes  occur.  Better  that  injustice  be  done  occasionally,  how- 
ever melancholy  the  necessity,  than  that  the  law  should  be  re- 
laxed, perverted  or  dispensed  with,  to  meet  the  exigencies  of  an 
occasionally  occurring  hard  case.  The  latter  course,  indeed 
would  be  the  most  cruel  injnstice,  and  would  work  a  wide  ruin 
through  all  the  departments  of  society.  And  it  b  the  duty  of  par- 
ties to  take  and  act  upon  this  view  of  the  subject.  But  whether 
k  be  or  not  true,  it  assumes  for  the  paity  the  right  of  judging  in 
his  own  case.  Whether  this  debt  was  or  not  paid,  was  one  of  the 
questions,  which  the  law  devolved  upon  the  Couit  for  trial.  The 
defendants  had  no  right  to  anticipate  the  judgment  of  the  Court, 
and  to  act  upon  their  private  judgment.  Now  it  is  the  duty  of 
the  Court  to  see  to  it,  that  its  own  authority  be  respected ;  that 
trials  are  conducted  according  to  the  forms  of  law,  and  that  no  ad- 
vantage be  taken  by  one  party  over  the  other.  And  if  by  the  im- 
proper conduc)  of  one  party,  he  gains  an  unfair  or  unconscien- 
tious advantage  over  his  adversary,  the  Courts  will  not  permit 
him  to  retain  it.  Courts  of  Law,  as  well  as  of  Equity,  require 
that  the  parties  shall  come  into  the  trial,  with  clean  hands. 
They  will  not  pei-mit  the  sanctuaiy  of  the  laws  to  be  polluted. 
To  the  extent  of  their  powers,  Courts  of  Law  will  gi'ant  relief 
against  such  advantage.  They  will  grant  it  in  cases  like  the 
present,  by  awarding  a  new  trial.  These  views  are  sustained  by 
authority. 

In  the  first  place,  it  is  true  as  a  general  proposition,  that  a  new 
trial  will  be  granted  on  account  of  the  mishehaoior  of  the  pre- 
vailing party,  towards  either  juries  or  witnesses.  2  Tidd^  906. 
7  Mod,  156.     3  Brod,  if  Bing.  272.     7  Moore,  87,  S.  C. 

If  any  artifice  or  trick  be  resorted  to,  to  prevent  the  attendance 
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of  v.i.fM.s.-c'S  or  for  the  biii>pro.ssioii  of  evidence  a  new  trial  inll 
l>o  a:i"ititi:(].     Gra/tam  on  Xcir  ^n'aU,  51,  and  auiJtoritie*  there  n- 
fi-rnd  to. 

Tlic  c<iruliu-t  of  the  (lefemlanta  in  tiiis  instance,  may  notbccon- 
siilered  a.s  ainountiii'^to  artifice  or  trick,  strictly,  but  looks  veiy 
murli  \W\i  it.  There  was  something  very  much  like  artifice  in 
importuuinjj  tlio  witness  to  absent  himself,  upon  ex  parte  repre- 
Kcntation^  of  the  case,  and  in  entertaining  him  in  a  back  room, 
dining  the  progre^ss  of  the  trial,  with  refreshments. 

Hut  a  new  trial  will  l^e  granted  fur   disingenuous  attempts  to 
Btifle  or  suppress  evidence,  or  to  thwart  the  proceedings,  or  to  ob- 
tain an  uneon^cioiiahle    advantage.     Graham  on  New  Trials,^ 
L't  srq,aiul  autJioi'itirs  thrre  quoted.     1  Burrow,  352,     9  Price j  76. 
7  Wind.  02,  Bidlrr,  N.  P.  .'J2S.    €an  it  be  doubted  that   the  at- 
tem[>ts  of  the  d(;fendants  hen;,  were  to  stifle  or  suppress  evidence  I 
The  attenjpt  was  to  prevent  the  attendance  of  the  witness,  in  or- 
der to  prevent  him  from  testifying  in  behalf  of  the  plaintiff.    It 
was  more  th:jn   an  attempt^  it   was  a  successful  effort.     By  their 
p(;rsua.uoiis  he  did  abs(int  hhnself  on  the  day  of  trial,  and  his  tes- 
tifnriny  wii.s  thereliy  in  fart  stifle  J,     Had  he  remained,  the   plain- 
till' would  have  had  his  t^istimony,  the  Cou it  would  have  constrain- 
ed his  attendance,  if  it  had  become  nccessarj%    upon    its  being 
mride  to  appear  that  he  was  witliin  the  curtilage  of  the  Couit 
That  these  attempts  were  disingenuous,  is  demonstrated  in  this» 
that  they  v/ere  not  open,  not  made  with  the  knowledge  of  the 
])laintiff.     One  act  done  to  stifle  the  testimony,  was  the  secreting 
of  the  witness.     They  also  succeeded  in  thwarting  the  proceed- 
inorsof  the  Court.     But  if  not  on  these  accounts,   then   without 
doubt  the  new  trial  ought   to   bo   had,  because,  by  disengena- 
ous  conduct,  the  deftMKhmts  obtained  an  unconscionable  advantage 
over  their  adversaiy.     By  their  crmduct  the  plaintiff  was  defeat- 
ed, and  a  judgment  of  non-suit  awarded  against  him;  for  the  re- 
cord discloses  the  fad,  that  the  plaintiff  was  non-suited,  because 
he  could  not  prove  notice,  and  that  he  could  have  proved  notice 
by  I^nniard.  lind  he  l)oen  present ;  and  farther,  that  he  was  absent 
bv  the  ])rorure]ijiM:t   t»f  the  defendants.     The  demonstration  i« 
complete.     I>y  their  disingenuous  conduct  they  have  obtained  an 
unconscionable  {idvantai(o  over  the  j)lnintift',  and  we  arc  not  wil- 
ling that  they  shall  retain  it.     In  the  cjise  o£  Anderson  r*.  George^ 
Lord  Manyfield  granted  a  new  trial,  because  the  plaintiff,  having . 
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m  Court  a  note  necessary  to  the  defence,  would  not  produce  it, 
and  thereby  obtained  a  verdict.  Then  it  was  said  that  the  defen- 
dant was  in  default,  because  he  might  have  commanded  the  note 
by  a  notice,  which  he  had  failed  to  give,  and  therefore,  a  new  trial 
ought  not  to  be  granted.  Just  so  here,  it  is  contended  that  the 
plaintiff  is  in  default ;  he  might  have  commanded  the  testimony  of 
Mr.  Barnard  by  subposna,  but  did  not  subpoena  him  ;  therefore,  a 
new  trial  ought  not  to  be  granted.  But  Lord  Mansfield  held, 
"  that  the  plaintiff  had  taken  an  unfair  advantage  of  the  defendant, 
contrary  to  justice  and  good  conscience.  That  the  rules  of  practice 
must  be  general,  but  ho  who  abused  them  in  a  particular  case, 
should  not  shelter  a  trick  by  regularity y  1  Bur,  352.  So  here, 
we  say  that  these  defendants  shall  not  shelter  themselves  by  an 
appeal  to  the  practice  of  the  Court,  which  requires'^a^ party  to 
Bubpocna  a  witness — they  shall  not  be  profited  by  regularity. 

Buller  in  his  Nisi  Pritts,  reffers  to  a  case  very  much  like  this 
case,  Monfpesson  vs,  Randle,  In  that  case,  a  material  witness  for 
the  defendant  concealed  himself  in  the  house  of  the  plaintiff,  to 
avoid  being  served  with  a  subpcena,  by  which  means  the  plaintiff 
obtained  a  verdict,  but  the  Court  set  it  aside  without  cost,  "it  be- 
ing  unreasonable,  said  the  Court,  for  the  plaintiff  to  carry  the 
cause  down  for  tiial,  when  she  knew  the  defendant  could  not 
make  a  defence."     Buller,  N.  P.  328. 

Let  the  judgment  be  reversed. 


^%^^^^^^^^^^^i^^^^n»t^0mM  ^^  *  rf^^^^a^^^fc^^Xfci^^Ji  a 


No.  14. — Edward  V.  Monroe,  plaintiff  in  error,  vs.  The  State 

OF  Georgia,  defendant  in  error. 

r 

[1.]  When  an  act  is  done,  to  which  it  it  necessary  to  aRcribo  a  motive,  it  is  al- 
ways coQftidereil  that  wtat  ia  said  at  the  time,  fiXiOi  which  the  motive  may  be 
collected,  is  a  part  of  the  res  gesta, 

III  general,  what  a  party  says,  is  not  evidence  in  bis  favor,  unless  it  be  a  part 
of  a  couversaticm.  of  which  some  otlier  part  has  already  been  given  in  testi- 
mony. Bnt  wbcro  the  declarations  of  tbt  party  accompany  the  act,  and  are  a 
part  of  the  transaction,  it  becomes  admissible. 

[2.]  The  dcclaratioQS  of  a  defendant,  antecedent  to  the  fact,  are  sometimes  ad- 
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mi:Ti*»i  J*  r  V  ;  •  ^  :.■  -.  \y'    _  --  '.  v.r  r-.T  -#  coscuct.  arfH  to  discern  tbefw 

[.r]   {[•.r-.-.r.*,    >..-\-:'  .\'.:\.  •  ji  ?    z -.'  'C*  .  fj-^^^-nal  vi«»lfnce.  ore  admif- 

*ibi.-  :.»  i  :*:i:"\  l.w  rr:t*»^:n'  .  ■  ■  -'<'  :'  *  >.•  .:-:"•.  :\1  iLt"*  :e«r».  pru^'ideti  a  knnwl- 
«hI,,*  «»:  :!U'  ::m':i!>  i*  *:>-».■  :^*  *  .vrw  *  "-i:.  AiaI  repeated  i|iuitpU  may  be 
«',i.»\v:t  'HlwtVT:  ■.';;■•  r  .r*.  -.'^.  '.•  •!'<x>.sc.  :!>•  w  -.V  tnimc 7  biit  yoa  cannot  pt 
I'jck  !.» .1  n'!".  ^:o  ;>■■■.  \:.  J  ■•«.'.  "-*  \-?  *  : »L-:v^!ir»^"::?!Tei  orcaitfe  ofsTOilge,  a^ 
U*#<^  i:  bo  fL>'.'..'W(Ni  -.;•>  w;^  :'r..  ;  ■. :' a  o.'c:.l::^«c-u  kLccreiKe  do  wing  bvm  littt 
»«»urvo. 

[4.]  The  «Ijiver  ou:i  ilcrive  ta^  ^oxnc^xie  frvm  the  character  oftlie  deccmed  fir 
vu«!ravf,  pv\ ;*ieii  !■>•  kiV:.\;  '  ■  V  r^c-  i-.ier  clrcutnsCances  tbot showed ht 
dki  n.>;  bc<Iio«c  !!*!»#«'*:' in  vLi::r:*r :  yv;  *^  ciae  ct'iIoaUt.  whelhcr  ibe  booucids 
\va*  rfqy»tml«M  :ii  nulice.  ly  f r  n;  4  rr-x;;***  cr'  felt^^^ffrntenraticMi,  it  w  righi 
ti*  :i  li!.:!  .r.*y  !t««::::sKfay  or'  '.b:»  jlilsI  »  -:  :<:qc«  :o«tI  .i»:rute  to  tlie  jury  tbe  Uh 
ti^o.  l»jk  «  ii'.vh  ::'.o  »:*-: -..vli..  :  •■  .'^  f.  ■.-.■■_-.-r^!.  ^  ah  stf»n:!aLit  intend*  iocobh 
uiit  a  Ir.'-jvix*  i';:l>.  :.'  *.; "  v.  >  w.:.x*rjn^4.v-;  lat  if  he  de»ign  to  pcTpe* 
tmte  n  tVW.y.  '.he  X'l'.v.^  >  <.-*V.:f--n-^  !!i  i"'  ca*».  tbenffore^  oftfaiikiid, 
the  okanK-ter  i>(*:hK*  i-.^veiMni  ic  ^-..^oc-.-e.  ice  .  ha»  moch  to  do  in  deciding  o^ 
on  the  rtnu^^n-tlrrufw  or  :2o  u::nrx«.xibV-jesr  ci  tbe  dcfimdant'a  flemn,  Ai  1 
^eiu-ral  n:ie.  i:  i*  e\|x\;  v.  *.  in*.',  r^- :vr  '..'r^ve'Ae  pnmf  of  lAw-«uits  exiitim 
ItetnfS'v.  the  )^aurt-(.-«^  arii  x.'.  ::'r  t- ^  A:-:=.,e  whvh  p:«»  to  fbow  the  stale  of  iiecl- 
ii:c  t'\">;:::;;  K'tucev.  '.I'xiv.  a:  :hr'  \ '-.f  ".:  i:  "ie  ac:  was  comznitsed. 

[.'^.]  It  i*  er!>»r  in  :::e  l\s:-t.  -j  :!.*  cluir^  to  lie;  i.-y.  to  intimte doubu  as  to  thr 
coiii|x*reiK*y  of  Wc**  :»'<in:K'::y.  ^•i'.x'h  b.^  Vevc  tdN^^vu  before  ibem.  it  beag 
ca\-ulA!e\i  :o  weaker.  ::*  :'.v\-e  :u  '.b-r-r  esc-aaix-c.     It  at  error  aluo  io  tbe  pna- 
iliiii  Jiulce.  :.» !\'U'.:x:  '.he  ;  -.7%    :  '.Ine  ^^lvkc  ace  ^^■  :ae  SnpmiMr  Court,  10  vfaek 
the  dt*:V:KUu:  iv^/.J.  cAiry  '.  -»a*»'  u:\  i:*f\-A:e=«:e  oferd  in  his  bebalf  hid 
l»een   •tJiT»r\'j>«*r;y  re;ev":ec.   a:x;  »s   »?r^***  '^  cocse^iae 
IhVs  me  aeeesKin- :  s^*::  n:-...i-x.  b«.'weT«r  weL  : 
to  !e**en  :/e:r  «*!»«  ot"  tbt--  v  «  v  :v-p  sKbility.  md  at  tbe 
rev rbe  k;ea :hii  tbe  pjvx!" sureaay  beive ibm.  w**  noc nfficaent  to  «r%ui thr 
detVn^'.jir.i. 

[6.]  Moiioc«KMr  ceiv  ir-x.*  ca.  'jew  uia::ef  bnxui:;  befLce  tbe  Coart.  sboold  bs 
nPo^ivt^■  w-.iz  j-xm:  »m-.;v  :' 

I  r.T  Wher-.'v^r  ::  o  -. '■•■rx-.i  "..  :.'  :hr   i-vr  w .x:*i  be  cwc  caiur  of  dmlleBev fcr 
f.*vi-r.  •fiiisC'^vertV:  iu  :uie.   i  w.'.l  Iv  ^iio  ^c  aaew  trsiL  if 
tiilal":er  vf^r\;  ot- 

[S.]  A  v:r"  V* :'.'.  >  ':teMrd  ::■.  L>  ,-wz  *:i«fc:x-A::vt.*:>i  :o«*iAin  hjs 

1?.^  N-:r::xi:'>  cr  r£c  ::"  :-..::. r.  :ei*i:-*  V  i=«:e  'ie  i 
irsLii-'z,  •■:'  7'.::  .  c  ;  1?:^-'.  .=.•  the  purity  %:  junrrK  fhoslc.  ia  &e  dlifbseie dfr- 

[  '.0  j  \^  bere  tbew  b\*  *^e<r.  aa  jn-^r^  vr  «eram»«  of  tbe  j^ar  dnri^  Ae  tri- 
al. :-e  prjoarr.  ::  ::--r.:  ^-^  ^  •  ■*  «'  •i<\: :.  tbf  l*De£:  of  Oie  piiB^Hiio 
tbil  :L-e  irrvi-ilarTy  Li»  U-  -  Lir-:r:il  :o  his :  is  :  ::  e  .-^m  i»  sp.^c  ^e  Sms  I 

to  il  'A .  l«y?^ :  a  r^.  «?sa.  '.^  ^  i:b:.  :^:  '.^  iefeadani  has  ■mrai  lerf  aoiaji- 
ry  .  n  ..c':in:  o':i-.-  fc-j^iTtT-^L 

I  f  :.r  murder,  in  Lee  Superior  CoarL     Tried  licibtg 
s,  Mav  Tens.  1>IS. 


i 
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The  whole  evidence,  as  embodied  in  the  bill  of  exceptions,  ig 
incorporated  in  the  opinion  of  the  Couit. 

Warren,  Colquitt  and  Wellborn,  Bartow  and  Williams, 
S.  T.  Bailey,  Dudley  and  Crawford,  Lyon  and  Clark,  Haw- 
kins, Strozier,  Sullivan  and  Moore,  for  plaintiff  in  error. 

Sol.  Genl.  Perkins,  for  defendant. 

Argument  in  brief  of  Francis  S.  Bartow,  of  counsel  for  plain* 
tiff  in  error. 

The  bill  of  exceptions  in  this  case,  may  be  comprised  under 
four  heads : 

Ist.  The  exclusion  of  the  evidence  offered  by  the  piisoner  up- 
on his  trial. 

2d.  The  misdiraction  of  the  Judge  in  his  charge  to  the  jury; 

3d.  The  separation  of  the  jury,  after  they  had  been  charged 
with  the  cause,  and  their  misconduct  while  deliberating  upon  the 
verdict. 

4th.  The  incompetency  of  one  of  the  jurors  impannelled,  he 
having,  before  he  was  called  to  try  the  prisoner,  manifested  the 
strongest  bias,  and  expressed  a  determination  to  convict  him. 

There  are  various  specifications  of  error  in  the  bill  of  excep- 
tions, but  they  will  all  arrange  themselves  under  one  of  the  four 
heads  above  declared.  We  will  examine  them  in  their  order^ 
The  prisoner  was  charged  with  murder.  It  was  not  denied  that* 
he  had  taken  the  life  of  James  Macon.  The  presumption  ef  law 
was  of  the  sternest  nature.  It  was  incumbent  on  the  prisoner  to- 
show  his  innocence.  It  was  for  him  to  prove  whatever  might 
mitigate,  excuse  or  defend  his  act ;  it  was  for  the  jury  to-  consid- 
er, carefully  and  anxiously,  whatever  he  could  offer  in  hia  behalf. 
Upon  reason,  then,  ho  should  have  been  allowed  a  fiiU  hearing  or 
every  circumstance  which  could  have  influenced  his  conduct.  Jus^ 
tico  would  weigh  with  unwavering  hand  each  atom  thrown  into- 
her  scales.  The  Common  Law  and  the  Statute  Law  alike  affirm 
this  doctrine.  The  Couit  below  ruled,  in  effect,  that  it  would 
hear  no  evidence,  except  that  which  could  exhibit  the  condiu:t  of 
the  parties  at  the  time  of  the  killing.    The  Court,  in  thus  rating,. 
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applied  to  this  casf?  the  loth  section  of  the  4th  division  of  the  Pen- 
al Code:  "  That  if  a  person  kill  another  in  his  defence,  it  muet 
appear  that  the  danger  was  so  jjirat  and  urgent,  at  the  thnenfth 
killing,  tliat  in  order  to  save  his  own  life,  the  killing*  ^vas  absolute^ 
ly  necessary;  and  it  raunit  appear  also,  that  the  person  killed,  wu 
the  assailant,  and  that  the  slayer  had  I'eally  and  in  g-ood  faith  en- 
deavored to  decline  any  further  struggle  before  the  mortal  blow 
was  givi-n/* 

The  Court  erred  in  the  application  of  this  principle.  Even  un- 
der that  section,  there  is  room  for  the  pnsoner's  evidence,  fiul 
there  is  another  principle  of  the  law  of  homicide  which  is  dis- 
tinct, and  must  not  be  confounded  with  the  one  Just  quoted. 

The  Penal  Code  of  Georgia  has  made  no  change  in  the  Com- 
mon Law  of  homicide,  except  by  abolishing  the  ghade  of  gw3t 
which  the  Common  Law  has  fixed  on  "  cxcusahle  homicide."  In 
this  it  has  only  declared,  that  "  excusable  homicide  "  at  Commoi 
Law,  shall  be  ''justifiable  "  by  the  Statute.  But  the  Penal  Code 
expressly  affirms  in  words,  the  distinction  which  has  always  ex- 
isted between  those  two  species  of  homicide,  as  applied  to  the 
law  of  svlf-ilrfence. 

There  are  two  species  of  justifiable  homicide,  and  Sir  Michael 
Foster  draws  the  distinction  with  great  clearness.       See  JFasfet't 
Crown  Law,  273.     Our  code  has  borrowed  itslangruage  frombii 
treatise.      "  Justifiable  homicide,"  says  section  12,  "  is  tkekilKn;, 
&c.  1st,  in  self-defence,  or  2d,  in  defence  of  hahttation,  property 
or  pcrwn,  against  one  who  manifestly  intends  or  endeavars,  by  fi' 
olencc  or  surj/rise,  to  commit  xi  felony  on  either."      And  the  neit 
section  declares,  that  "  a  bare  fear  of  these  offences  shall  not  be 
sufficient  to  justify  the  killing.     It  must  appear  that  the  crirsii- 
stances  wore  sufficient  to  excite  thoy^^tr^  of  a  reasonable  man,  and 
that  the  party  killing  really  acted  under  the  influence  of  tboet 
fears,  and  not  in  the  spirit  of  revenge."     This  is  what  Mr.  Foster 
calls  justifiable  self-defence.      The  15th  section,  which  is  quoted 
above,  has  manifestly  no  reference  to  that  class  of  homicide.     It 
refers  to  self  defence  in  a  case  of  mutual  combat,  or  what  at  Com- 
mon Law  was  termed  excusable  homicide,  or  as  Mr.  Foster  calls 
it,  "  excusable  self-defence."     And  to  that  species  of  homicide  be 
applies  the  language  of  the  15th  section.     There  was  capital  ei^ 
ror    in     confounding    these   two    and    distinct    rules    of  law. 
ThfjMi^U    error  in   applying  befora    hearing  the  endence 
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offered,  the  law  of  tlie  15th  section,  when  the  prisoner  ilomancl- 
ed  a  different  and  a  larger  justification,  under  the  law  of  tlio  12th 
and  13th  sections  of  the  code.  lie  claimed  the  principle  of  the 
Statute  and  the  Common  Law,  which  authorized  him  **  to  repel 
force  with  force ;"  "  to  pui-sue  his  advoi-sary,"  not  to  retreat  from 
him  ;  to  kill  ihe  enemy  who  intended  and  endeavored  to  commit 
E  felony  upon  him  ;  to  act  upon  the  excitement  of  his  reasouahle 
Jcars^  and  not  to  wait  for  the  accomplishment  of  a  wicked  attempt. 
This  was  a  right  deiived  from  nature  ;  a  right  above  and  beyond 
human  laws.  Grotiu^,  Book  1,  c,  2,  53.  Book  2,  r.  1,  189. 
This  is  the  principle  affirmed  by  Lord  Holt  in  Mawgridge's  case. 
**  He  Uiat  has  shown  that  he  has  malice  against  another,  is  not  fit 
to  be  trusted  with  a  dangerous  weapon  in  his  hand.'*  See  aha 
Guiscard's  case,  Foster,  274. 

He  claimed  that  ho  had  a  right  to  show  by  evidence,  that  there 
was  no  malice  in  his  conduct.  That  ho  had  acted  from  necessity 
in  the  maintenance  of  his  personal  and,natui*al  rights,  or  that  at 
least,  the  circumstances  attending  the  transaction,  had  reasonably 
excited  his  feai*s.  Ho  had  assumed  the  responsibility  oi  deciding 
those  questions  for  himself.  The  propriety  of  that  decision  was 
now  the  matter  for  the  juiy  to  try.  Whether  they  would  or 
would  not  affirm  his  act,  was  the  feai*ful  issue.  To  do  him  jus- 
tice, they  must  stand  just  where  he  did;  they  must  feel  as  he 
felt ;  they  must  know  all  that  he  knew ;  they  must  see  all  that 
he  had  seen ;  they  must  hear  all  that  he  bad  heard.  That  he  had  '^ 
a  right  to  make  such  a  defence  is  unquestionable.  In  Self  ridge's 
coie,  160,  Judge  Parker  lays  down  this  rule,  **  Where  frem  the 
nature  of  the  attack  there  is  reasonable  ground  to  believe  that 
there  is  a  design  to  destroy  life  or  to  commit  a  felony  upon  his 
person,  the  killing  the  assailant  will  be  excusable  homicide,  al- 
though it  should  aftei-wanhi  appear  that  no  felony  was  intended.*' 

To  the  same  point  is  Levet's  case,  1  Hale,  42. 

In  Rex  vs.  ScuUy,  1  Car.  Sf  P.  319,  the  Court  say,  "  The  life 
of  the  prisoner  was  threatened,  and  if  he  consider cd  his  life  in 
danger,  he  was  justified  in  shooting  the  deceased.** 

The  case  of  the  People  vs.  Anderson,  2  Wheeler,  C.  C.  407,  is 
to  the  same  point. 

There  were  then  two  subjects  of  inquiry  : 

Ist  The  acts  and  intent  of  the  deceased. 
▼OL.  y.  12 
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2d.  The  acts  and  intent  of  the  accused. 

The  evidence  excluded  on  the  trial,  was  ofiered  to  illostnte 
both  these  material  subjects.  Was  that  evidence  proper  and  rel- 
evant ?  The  object  of  judicial  investieation,  is  the  ascertainment 
of  tvuth.  Evidence  is  the  means  by  which  that  is  effected,  and 
its  rules  are  the  same  in  cinl  and  criminal  cases.  It  is  Tariomhr 
adjusted  to  }>erfonn  its  task  in  the  most  certain  and  direct  wit. 
Some  things  are  self-evident,  some  are  proved  by  the  senses. 
But  there  are  other  subjects  which  address  themseK-es  to  no  pal- 
pable standard  of  truth,  but  to  human  experience  of  human  mo- 
tive, feelini^  and  passion,  and  of  the  sources  of  hope  and  fear. 

We  look  at  all  the  influences  which  have  sarrounded  oar  fel- 
low, and  then  we  sound  his  heart  by  the  plummet  K-e  have  ap- 
plied to  our  own.      We  "judge  not  according  to  appearances.** 
We  trace  the  cause  from  the  eflect,  and  consider  nrfaether  thew 
is  any  necessary  connexion  between  the  act  and  the  alleged  mo- 
tive of  it.     And  when  we  have  heard  all,  and  gone  through  with 
the  anatomy  of  the  heart,  we  who  feel  the  influence  of  all  motim 
which  prompt  to  action,  and  all  passions  that  stir  the  breast,  kiMnr 
bow  to  judge  our  fellow.     Hence,  the  inestimable  value  of  trial 
by  jury.      But  what  a  mockeiy  it  l>ecomes,  when  the  issue  of  life 
or  death  is  tried,  without  evidence  and  without  deliberation.     The 
evidence  offered  and  excluded,  would  have  proved  that  the  decet- 
sed  and  Munroe  were  in  a  state  of  war;  war,  waged  by  a  crim- 
inal asainA  him  who  would  bring  him  to  justice;  cunductedwith 
malice  and  pei-severance  in  a  secret  as  well  as  open  "wray  ;  war, 
declared  to  the  death  against   an  unoffending  man,  ^vho,  so  &r 
from  retaliating,  made  every  HTort  to  escape  bis  adversary,  until 
at  last,  threatened,  goaded,  pursued,  hunted,  until  endurance  was 
exhausted,  he  turned  upon  his  adversary  in  the  moment  of  hoc 
pursuit,  and  did  that  which  nature  prompted  bim  to  do,  and  used 
that  sword  which  the  law  herself  placed  in  his  hands  and  com- 
manded him  to  use.     This  evidence,  then,  was  indispensible  to 
to  show  the  acts  and  intent  of  the  deceased.    Other  evidence  was 
ofiered,  to  show  the  acts  and  intent  of  Monroe.       His  appreben- 
sion.  hi'  alarr     liis   Vnowlediro  of  the  intention  of  his  advemrr 
to  irske  his  lift  .  that  1  c  h.i«l  lioaT-d  tho  ihioais,  bad  escaped  from 
the  att"Tn]>t>   to  iiiju:?  liim.  ilj-«t  be  had  been  warned  of  bis  vio- 
lent and  vindictive  nature,  and  had  lived  for  weeks  in  a  coasttnt 
state  of  watchfulness,  anxiety  and  alarm.     In  short,  the  eridencf 
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oiTercd,  sought  to  delineate  the  whole  story,  from  its  inception  to 
its  termination;  to  paint  each  shade  and  biing  to  light  every 
object  in  the  scene ;  to  present  it  all  for  examination  and  for 
judgment.  Surely  this  evidence  was  peithient ;  nay,  that  it  went 
to  the  very  marrow  of  the  case.  Yet  it  was  rejected.  No  prin- 
ciple of  law,  and  no  decisions  of  Couits,  cm  be  invoked  in  aid  of 
this  exclusion.  We  refer  to  the  following  authorities  in  suppoit 
of  our  position.  Reynolds  vs.  State,  1  Kelly,  236.  State  vs,  Bel" 
lers,  2  Halsted,  220,  230,  237.  In  that  case,  the  Chief  Justice 
says,  *'  The  question  is,  what  excited  the  prisoner  to  the  commis- 
sion of  the  act  1  Every  thing  which  operated  upon  his  mind  ought 
to  be  proved."  3  Stewart  and  Porter,  308,  315.  I  quote  from 
that  case  one  sentence.  ''  If  the  circumstances  of  the  killing  were 
such  as  to  leave  any  doubt  whether  he  had  not  been  more  actua- 
ted by  the  principle  of  self-preservation  than  that  of  malice,  it 
would  be  proper  to  admit  any  testimony  calculated  to  illustrate 
to  the  jury  the  motives  by  which  he  had  been  actuated."  The 
State  vs.  Wright,  9  Yerger,  342. 

For  the  general  principles  governing  this  kind  of  evidence,  see 
1  Starkie  Ev,  56,  et  se^  And  as  to  the  acts  and  declarations  of 
the  piisoner  piior  to  the  killing,  see  1  Starkie  Ev,  61,  66. 

As  to  the  eiiert  of  this  testimony.  That,  we  are  not  obliged  to 
show,  though  it  is  an  easy  task.  The  jury  are  the  best,  as  they 
«re  the  legal  judges  of  testimony. 

Where  there  has  been  an  improper  rejection  of  testimony  for 
the  defence,  or  admission  of  testimony  for  the  prosecution,  a 
new  tiial  will  bo  ordered,  though  the  Court  be  satisfied  that  the 
veixlict  was  correct.  State  vs.  Peck,  2  Humph.  78.  Wharton*s 
Am.  Crif/i.  Law,  639. 

The  second  ground  of  exception,  is  the  misdirection  of  the 
Judge  in  his  charge  to  the  jury.     See  bill  of  exceptions. 

The  charge  was  unfortunate,  in  three  respects.  1st.  It  was  cal- 
culated to  mislead  the  jury,  by  withdrawing  their  minds  from  a 
fixed  contemplation  of  the  circumstances  of  the  case  previous  to 
the  act  of  killing,  the  Judge  having  expressed  his  doubts  of  the 
competency  of  any  such  testimony. 

2d.  The  second  branch  of  the  charge  complained  of,  was  an  im- 
proper judicial  intimation  that  the  defence  was  not  made  out,  in 
consequence  of  the  rejection  of  the  testimony  of  the  defendant. 

But  it  was  also  improper,  because  it  was  calculated  greatly 
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diminish  the  i-espoiisibility  of  llje  jiiiT  in  the  verdict  they  were 
about  to  render,  by  rcfemng  to  the  Supreme  Court  as  acorrecter 
of  errors.  Neither  the  Court  nor  jury  had  any  concern  witfa  the  Su- 
pn;me  Court.  Tht*  Supreme  Court  is  made  for  the  relief  of  par- 
lies  in  Courts,  not  for  the  relief  of  Courts  or  juries.  I  do  not  say 
thi.s  was  intended,  but  such  was  likely  to  be  the  effect  of  such  a 
reference.  Couits  are  now  as  solemuly  bound  to  administer  jus- 
tice under  a  feeling  of  deep  responsibility,  as  they  were  before  the 
Supi-eme  Court  wz»  organized. 

The  3d  ground  of  exception  is  the  separation  of  the  jury  after 
they  liad  been  charged  with  the  ca»e,  and  their  misGonduct  wliiie 
deliberating  on  their  verdict. 

First,  as  lo  the  seiKinition.  The  affidavits  of  the  bailiffs  are 
uncontnidicted.  The  cjuestion  raised  by  them  seems  to  have 
been  decided  by  a  demuri-er  to  their  sufficiency  in  law.  The 
facts  slated  by  ihem  are  therefore  conceded.  See  bill  of  except- 
ions. 

By  the  Law  of  England,  which  is  the  Law  of  Georgia,  **a  jury, 
aAer  the  evidence  given  upon  the  issue,  ought  to  be  kept  togeth- 
er in  some  convenient  place,  without  meat  or  drink,  fire  or  candle, 
which  some  books  call  impnsonment;  and  without  speech  with 
any  unless  it  be  the  buililf,  and  with  him  only,  ifthey  arca'n'eed." 
Co.  Litt.  227. 

Whatever  may  have  been  the  relaxation  of  this  rale  in  civil  ca- 
ses, in  capital  cases,  under  no  circumstances,  will  a  separation  be 
permitted,  until  a  veixlict  is  agreed  on.  And  it  has  been  held  that 
a  jury  onn?  charged,  can  never  be  discharged,  except  by  the  act 
of  Cod.     See  Har.Ah.  Juries,  G.      WJiarton  Crhn,  Latc^  644. 

See  this  doctrine  examined  by  the  Supreme  Court,  in  the  case 
of  The  Sfatr  vs.  Rvtjnohh,  \i  Kcify,  5G. 

There  aiv  two  classes  of  cases  in  IJnglaud  and  the  United 
Stattjs,  upon  the  separation  of  juries  in  a  capital  case,  either  of 
which  includes  the  (!ase  at  bar. 

The  fii-st  class  affirms  the  doctrine,  that  an  unauthorized  sepa- 
raiion  of  the  jury, /?rr  *e,  avoids  the  verdict,  whether  there  luw 
been  niircnnduct  or  n«)t. 

I'he  second  class  of  cases  affinns  that  the  separation,  if  accom- 
panied with  the  sliirhtest  suspicion  of  abuse,  avoids  the  verdict; 
and  to  prevent  this  result,  it  must  be  made  plainly  to  appear  that 
there  has  been  no  abuse  nor  misconduct,  and  no   possibility  of 
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abuse.     There  arc  no  other  cases  to  be  found,  and  no  other  prin- 
ciple has  ever  been  established. 

In  the  case  of  The  Commontrealth  rs,  McCavI,  Virginia  Cases, 
302,  this  question  was  distinctly  presented  and  argued,  with  great 
alnlity.  The  Court  say,  *•  that  the  jury  shall  continue  impartial  and 
unbiassed,  that  to  ensure  this  they  should  not  be  allowed  by  tho 
Court  to  sepai*ate,  are  points  acknowledged  by  all."  Also,  **that 
where  one  juror  has  separated,  proof  of  actual  tampering  is  not 
necessary,"  &c.  Ibid,  304.  Moreover,  "the  Court  will  pre- 
sen'c  with  fear  and  jealousy,  and  will  not  expose  the  trial  by  jury 
in  criminal  cases,  to  the  risk  of  contamination."  J7;iVZ,  305.  **  If 
the  Court  had,  without  necessity,  permitted  a  ju'rymantogohomo 
without  an  officer,  (which  it  would  never  do,)  it  would  vitiate  the 
verdict."  Ibid,  This  decision  has  been  adhered  to  in  Virginia, 
and  in  a  recent  case  affirmed  in  its  whole  extent.  Ocerbee  vs. 
Commonwealth,  1  Robinson,  756. 

In  Tennessee,  the  same  strict  rule  obtains.  In  the  case  of  T%e 
State  rs,  McLain,  it  is  declared,  "  when  there  has  been  an  unau- 
thorized separation  of  a  jury,  for  fifteen  or  twenty  minutes,  it  is 
not  necessary  for  the  prisoner  to  prove  that  they  were  tampere<l 
with  ;  it  is  sufficient  if  they  might  have  been."  Wharton  Crim, 
Law,  G45.     10  Yerg,  241. 

In  the  case  of  The  People  rs,  McKary,  Ch.  J.  Spencer  cites 
a  case  in  point,  and  says,  a  woman  of  color  was  tried  for  murder 
and  found  guilty.  The  jury  had  separated,  after  agreeing  on  a 
verdict,  and  iKjfore  they  came  into  a  Court,  and  on  that  gi'ound, 
a  new  tml  was  granted,  and  she  was  tried  again.     18  Jo/m.  218. 

In  the  case  of  The  People  vs,  Douglass,  the  Court  say,  (Suther- 
land, J.)  "  I  have  no  hesitation  in  saying,  that  where  the  separation 
of  the  jury  is  contrary  to  their  duty  towards  the  Court,  and  there 
is  the  slightest  suspicion  of  abuse,  their  verdict  should  be  set 
aside."  4  Cowen,  26.  See  also,  Ibid,  37,  38.  Opinion  of  Ch. 
J.  Savage. 

In  the  case  of  The  People  vs.  Ransom,  Sutherland,  J.  says, 
"  Tho  conclusion  from  these  cases  appeai-s  to  be  this :  that  any 
mere  informality,  &c.  or  any  irregularity  or  misconduct  of  the 
jury,  will  not  bo  a  sufficient  ground  for  setting  aside  tho  vei-dict, 
where  the  Court  are  satisfied  that  the  party  complaining  has  not 
and  could  not  have  sustained  any  injuiy  from  it."     7  Wmd,  423. 

In  the  case  of  Th£  Seaie  vs.  Prescot,  7  N.  H.  R.  288,  Parker,  ^ 
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.*-  afTiTrM  til'-  ?il>ov«;  opininri  of  Siithorlaiid,  but  applies  anodser 
p:i;ir.!yi!#'  to  it,  viz  :  "  Wlii/ic  there  has  been  an  improper scpari- 
ri/iri  oftlif;  jury,  rliirine  the  trial,  if  th«^*  verdict  is  at^inst  tbe  pris- 
oru-r,  h<'  in  'riititled  to  the  InMirfit  of  a  prcMiiinption  that  the  irre^ 
Mlarity  hri.i  heeu  jmjudiri:!!  to  him.  And  it  is  incumbent  on  tbe 
^ov(;rnrrif.-nt  to  nhow,  and  that  l>oyond  a  rea.sonable  doubt,  that 
the  pi  i-soner  had  Kufi'er<:d  no  injury  by  the  departure  from  t]» 
formH  ordinarily  pursued  in  Courts  of  justice." 

The/te  nre  the  only  limitatioiui  which  have  been  put  by  any 
iUmit,  upon  this  salutary  nilo. 

And  whether  the  Couit  take  the  old  Eng^lish  rule,  in  all  its 
HtrictneriK,  na  adopted  in  Virginia  and  Tennessee,  or  the  moie  n- 
J  axed  one  of  Now  York  and  New  Hampshire,  the  present  ca« 
hi  er|iia!Iy  within  it. 

In  (•eor^ia,  the  Courts  have  univeraally  upheld  the  trial  bj 
jury,  in  its  puiity.  See  1  Keih/,  203.  Rid,  615,  in  the  case  of 
K,  P,  Bonn,  rn.  The  State,  Also,  the  case  of  Siaie  vs.  Jleiffn* 
ston,  IJerritm,  Judpfe,  H,  J\L  Char/ ton's  R.  28. 

Ill  the  case  of  T/te  State  rs,  Sherboymc,  Dudley's  R,  28,  the 
same  doctiine  was  upheld.  Also,  in  McGowem's  case,  the  same 
<|uestion  wns  derided  in  the  sixth  Circuit  Couit  for  the  Oistrictof 
(jeorgia,  by  Judges  Johnson  and  Cuyler,  in  which  case  the  juiy 
iM;pa rated  without  the  knowledge  of  the  officers,  and  the  verdict 
was  set  aside. 

The  rule;  which  appeal's  to  embrace  eveiy  case  we  have  bad 
under  review,  may  be  thus  stated  :  "  An  unauthorized  separation 
of  the  jury  in  a  criminal  cnse,  vitiates  the  verdict,  unless  it  mani- 
festly appears,  from  the  facts  attending  the  separation,  that  there 
was  not  and  could  not  have  been  the  least  injury  resulting  there- 
from.''    Our  own  Couils  have  maintained  the  sterner   rule,  but 
the  one  just  suggested  is  suilicient  for  the  exigencies  of  this  case, 
and  is  opposed  by  the  authority  of  no  case  that  can  be  produced. 
The  facts  of  the  case  show  a  se])aratioii,  one  unauthorized  and 
most  sus]>icious  ;  it  appearing  that  one  of  the  jurors,  who  was  in 
favor  of  conviction,  took  one  who  was  in  favor  of  acquittal,  out  cif 
the  jury-room,  into  the  street  or  field,  and  after  convorsing  to- 
gether for  fifteen  or  twenty  minutes  in  the  dark,  they    returned, 
and  the  juror,  who  had  previously  been  in  favor  of  an  acquittalt 
declared  himself  willing  to  sign  a  verdict  of  guilty.     Now,  what 
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passed  between  these  conspiring  jurora?     There  is  ample  scope 
for  the  indulgence  of  the  darkest  suspicions. 

It  is  settled  law,  that  if  evidence,  not  given  on  the  trial,  be 
communicated  by  a  juror  to  his  fellows,  it  will  vitiate  the  verdict. 
Wharton  Grim.  Law,  652.      Either  this  evidence  was  clandes- 
tinely communicated,  or  something  more  befitting  darkness  was 

done. 

4th  exception.     One  of  the  jurors  went  upon  the  jury  to  try 

this  cause,  having  already  prejudged  it ;  having  both  formed  and 

expressed  a  decided  opinion,  and  having  announced  his  intention 

as  a  juror,  to  *'  stretch  the  prisoner/'      The  affidavits  in  support 

of  these  facts,  are  uncontradicted.     The  prisoner  swears,  that  he 

never  knew  or  heard  of  them  previous  to  his  being  sworn  on  the 

jury.      '*  When  it  appears  after  trial  that  a  juror  had  prejudged 

the  case,  but  had  omitted  to  avow  suchpt'edetermination^or  when 

put  on  voir  dire  had  given  false  answers,  and  such  formation  of 

opinion  was  unknown  to  the  party  at  the  time,  a  new  trial  will 

be  granted."     Wharton  Crim,  Law,  654. 

In  the  case  of  Dent  vs.  Hundred,  2  Salkdd,  645,  a  new  trial 
was  granted  upon  affidavit,  that  the  foreman  declared  that  the 
plaintiff  should  never  have  a  verdict,  whatever  witnesses  he  pix)- 
duced. 

The  same  point  is  decided  in  the  case  of  Ramadge  vs,  Ryan, 
9  Bing.  333.    23  Com.  Law,  296. 

In  the  United  States,  the  decisions  have  been  unifoim  to  the 
same  point. 

In  the  case  of  the  State  vt,  Hopkins,  1  Bart/,  365,  one  of  the 
jurors  declared  before  the  trial,  that  he  was  determined  to  hang 
the  prisoner  at  all  events.      A  new  trial  was  granted. 

The  same  point  is  decided  in  the  case  of  the  People  vs.  Boditte, 
1  Denis,  281. 

But  perhaps  the  strongest  case  in  point,  in  this  country,  is  that 
of  the  U.  8.  vs.  Fries,  3  Dallas,  515.  The  facts  were,  that 
Rhodes,  one  of  the  jurors,  declared,  "  thathe  was  not  safe  at  home 
for  these  people,  (meaning  the  insui'gents.)  and  that  they  ought 
all  to  be  hung,  and  particularly  that  Fries  must  be  hung."  The 
juror  denied  that  these  expressions  were  pointed  at  Fries.  Judge 
iRnELL,  granted  a  new  triuL 

This  decision  is  quoted  with  great  approbation  by  this  Couit. 
1  KeUy,  624. 
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The  right  to  an  impartial  jury,  is  guaranteed  by  the  Constitu- 
tion of  the  U.  States  and  of  the  State  of  Georgia.     1  Kelly ^  229. 

This  doctrine  has  been  carefully  considered  in  this  State,  in  the 
case  of  Glover  r«.  Woolsey  4"  ^^'  Dwdlry-M  Rep.  So.  In  this  case* 
(a  civil  one,)  the  Court  draw  a  distinction  to  this  effect,  that 
where  the  disqualification  of  a  juror  arises  from  causes  external 
to  himself,  or  in  other  words,  from  ca  uses  which  do  not  affect  hia 
impartiality,  the  objection  in  civil  cases  comes  too  late,  after  ver* 
diet ;  but  even  then,  if  it  were  shewn  that  the  juror  acted  under 
the  influence  of  improper  motives  or  principles,  a  new  trial  would 
be  granted.  And  moreover,  that  where  there  was  good  cause  of 
challenge  unknown  to  the  party  at  the  time,  a  new  trial  may  be 
granted.  Dudley,  8S.  It  may  be  said,  that  the  incompetency  of 
this  juror,  might  have  been  discovered  by  the  roir  dire  questions* 
It  might  or  it  might  not,  that  does  not  appear.  \Ve  answer  to 
that  objection  :  1st.  A  prisoner  is  not  compelled  to  use  the 
voir  dire.  It  is  a  right  given  to  him  and  to  the  State  too,  in  aid  of 
their  challenges  ;  it  may  or  may  not  be  exercised.  If  the  pris- 
oner knows  of  no  cause  of  challenge,  why  should  he  apply  the 
test  to  the  juror  ?  Is  it  not  obvious  that  he  is  yielding  all  the  ad- 
Tantage  which  a  good  character  may  have  created  for  him,  in  the 
favorable  bias  which  every  honest  man  may  have  formed  in  his 
behalf?  Besides,  will  not  his  very  exercise  of  the  voir  dire  in- 
discriminately, create  a  prejudice,  and  compel  him  to  exhaust  his 
peremptory  challenges  to  his  great  injury.  See  the  observations 
on  this  subject  in  4  Blackstone,  353. 

But  2d.  A  piisoner  charged  with  crime,  is  never  held  to  waive 
any  of  his  rights.  The  giving  of  additional  means  for  his  protec- 
tion, never  withdraws  any  he  bad  before.  All  are  cumulative, 
and  if  given  ai  all,  are  given  freely,  •*  without  money  and  without 
price."  See  Ch.  J  Spencers  opinion  in  the  case  of  the  People  vt, 
McKnry,  18  Johm.  218. 

In  the  case  of  the  State  vs.  Williams,  3  Kelly,  460,  the  Court 
say,  "  that  the  prisoner  is  entitled  to  the  whole  of  his  rights  to  the 
last  hair's  breadth,  and  he  shall  have  them,  and  that  Courts  as 
well  as  jurors,  are  bound  to  give  to  the  accused  even  the  benefit 
of  their  doubts." 

3d.  This  question  has  been  settled  by  repeated  adjudications, 
as  we  have  before  seen,  clearly  drawing  the  line  of  distinction, 
between  those  causes  of  challenge  which  might  have  been  taken 
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at  the  tirpe,  and  which  do  not  aiTect  the  impartiality  of  the  juror, 
and  those  which  wero  unknown,  and  involve  the  grossest  parti- 
ality and  the  most  inveterate  bias.  United  States  vs.  Fries,  J)ud- 
ley,  85. 

4th.  An  impaitial  jury  is  guaranteed  by  the  Constitution  and 
the  laws ;  it  is  the  absolute  light  of  the  prisoner,  a  light  of  which 
the  supreme  Legislature  may  not  deprive  him,  and  which  this 
Court  is  bound  to  vindicate. 

We  ask  a  new  trial  in  this  case,  because  the  prisoner  has  been 
denied  bis  dearest  constitutional  rights. 

Ist.  He  has  been  denied  the  right  of  pi-oving  his  innocence  by 
witnesses. 

2d.  He  has  been  denied  the  right  of  being  judged  by  hispeens, 
to  whom  alone  belonged  the  questions  of  law  and  fact. 

3d.  He  has  been  denied  an  impartial  jury  to  try  his  cause. 

4th.  His  life  has  been  subjected  to  the  keeping  of  men,  whose 
conduct  has  shewn  them  to  be  unfit  depositories  of  such  a  charge, 
and  unworthy  to  minister  in  a  Court  of  justice. 

Brief  of  the  argument  of  S.  T.  Bailey,  for  plaintiff  in  error. 

In  discussing  the  questions  raised  by  the  Bill  of  Exceptions,  in 
behalf  of  the  unfoitujiate,  and  I  must  say  much  wronged  plaintiff 
in  error,  I  shall  confine  myself  chiefly  to  two  grounds  of 
en-or :  viz.  rejection  of  evidence  by  the  Court  below,  and  his 
charge  to  the  jury.  In  view  of  the  case  made  by  this  record, 
may  I  not  ask,  may  not  every  freeman  with  alzmn  inquire — do 
we  live  under  a  system  of  laws  whose  soul  is  despotism  and  not 
justice,  or  do  we  live  where  just  laws  are  badly  administered  ? 
Who  but  the  strongest  would  trust  the  law,  as  expounded  in  this 
record  ?  Have  we  no  chart  to  go  by  ?  Have  the  canons  of  the 
fathei-s  of  the  law  become  obsolete  1  or  have  the  expoun- 
ders of  the  law  become  wiser  than  the  law  itself?  Eveiy 
citizen,  when  he  is  arraigned  for  the  criminal  violation  of  the  law, 
has  a  right  to  point  the  Court  to,  and  require  the  Couit  to  re- 
gard the  following  fundamental  principles,  standing  at  the  head 
of  the  code  by  which  he  is  to  be  tried,  viz : 

PrincCf  620.  "  A  crime,  or  misdemeanor,  shall  consist  in  a 
violation  of  a  public  law,  in  the  commission  of  which  there  shall 
be  an  uni^m  or  joint  operation   of   act  and  intention,  or  crimi- 
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iiial  nogliirtMice/*  "  liUention  will  be  manifested  by  the  cnctm' 
stanctii  rouMtrfcd  uriiA  the  perpttrativm  of  the  offence;  and  the 
Aound  nainfi  and  «1i:«cn'tiim  ot'the  person  accaaed." 

Prince,  &2'2.  **  Murder  is  the  un  lawful  killing  of  a  human  be- 
ini;  in  the  peace  ot'the  State,  by  a  person  of  aound  memozy  and 
discix'tion,  with  malice  atbrethought,  either  express  or  implied." 

*'  Kxpn^S'i  malice  i:»  that  iJeliheraU  intemtiom  unlaifYfully  to  take 
away  the  lite  of  a  tellow  creature,  which  is  nmnifeated  by  crter- 
n(tl  cirrmnttaHCfs  vapabie  of  proofs 

*'  Malice  shall  l>e  implied  where  no  considerable  profocatioo 
appeaiv,  and  where  all  the  circumstances  of  the  killing  show  ao 
abandoned  and  nKilic^nant  heart/' 

PrimrVy  023.  **A  Kire  tear  of  any  of  those  offences,  to  preTent 
which  the  homicide  is  alleired  to  have  been  committed,  shall  not 
be  sufficient  to  justify  the  killinc::  it  must  appear  that  theci'mrm- 
sfttHtrs  wei*e  sufficient  to  excite  the  fears  of  a  reasonable  man, 
and  that  the  party  killing  really  acted  under  the  injUuenee  e^  ikme 
Jcar/t,  and  not  in  the  spirit  of  revenge." 

All  these  irrcaf  safei^ards  were  wholly   overlooked,  or   disre- 
garded in  the  trial  of  my   unfortunate  client,  according  to   the 
rulings  in  that  trial.     *'  Joint  operation  of  act  and  intention,"  were 
divorced.     In  that  trial  it  was  not  ])ei-mitted  to  "show  the  mani- 
fest intention,  by  the  circumstances  coimected  with  the  perpetra- 
tion of  the  oiFence,  and  the  discretion  of  the  accused."     In  that 
trial  it  was  not  permitted  to  show,  "  by  external  circumstances 
capable  of  proof/'  that  the  "deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  being,"  was  wanting,  and  that  therefore 
there  could  be  no  malice.     In  that  trial  it  was  not  permitted  to 
show  "  any  considerable  provocation;"  and  that  the  killing  was 
not  the  work  of  "  an  abandoned  and  malignant  heart.'*     In  that 
trial  it  was  not  suffered  the  prisoner  to  show^  "that  the  circMm- 
stances  tcerc  si/jfficient  to  excite  the  fears  of  a  reasonable  man,  and 
that  the  party  killing  really  acted  under  the  influence  of  those  fears, 
and  not  in  a  spirit  of  revenged 

The  sole  and  only  question  before  the  Court  below  to  try,  was 
the  intention  to  muider — the  malicious  intention  to  take  life,  and 
yet,  strange  to  tell,  the  elucidation  of  that  question  was  prohibited 
by  the  Court.  The  Couit  says  to  the  victim,  the  killing  is  pi*oven, 
and  theieby  malice  i»  prima  facie  proven;  the  onus  iSj^on  you  to 
show,  by  proof,  the  absence  of  malice,  and   yet  you  shall  not  be 
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permitted  to  introduce  such  proof!  It  ia  no  answer — it  is  worse, 
it  is  mockery  to  reply,  you  may  show  all  that  took  plavo  at  th: 
killing.  It  in  not  one  time  in  ten,  that  enough  transpires  at  the 
killing  to  manifest  absence  of  malice  ;  and  yet  the  act  of  killing 
throws  the  onus  on  the  slayer.  No  man  may,  with  safety,  defend 
himself,  his  family  or  estate,  unless  he  has  by  him  a  witness  to 
prove  the  firet  assault.  The  outlawed  d<*spcrndo  may  prowl  for 
the  life  of  the  innocent  and  honest ;  he  may  lay  his  plans  and  his 
snares,  for  the  life  of  his  victim,  in  the  face  of  day,  and  in  the  face 
of  society,  and  yet  if  his  intended  victim  is  seen  to  kill  the  assas- 
sin within  his  very  domicil,  or  if  he  confesses  that  be  slew  bim 
in  self-defence,  nothing  but  the  killing  is  legal  proof;  the  assas- 
sin's bad  character;  his  threats  and  murderous  plans;  and  the 
good  character  of  the  prisoner  go  for  nothing,  and  the  Court  ci'u- 
elly  proceeds  to  perpetrate  what  the  hand  of  God  had  not  per- 
mitted the  assassin  to  accomplish ! 

Mr.  Starkie,  in  his  most  learned  and  philosophical  work  on  ev- 
idence remarks,  "  The  law  constantly  notices  the  universal  prin- 
ciple of  evidence,  that  a  man  shall  bo  taken  to  intend  that  which 
he  does,  or  which  is  the  immediate  and  natural  consequence  of 
his  act.  In  many  cases,  therefore,  the  allegation  of  intention, 
though  essentia]  to  sustain  the  charge  or  claim,  requires  no  other 
proof  than  that  of  the  fact  itself,  the  intention  being  the  result  or 
inference  which  the  law  di*aws  from  the  act  itself,  in  the  absence 
of  a  legal  justification  or  excused*  "  In  tlie  absence  of  any  piin- 
ciple  or  rule  of  law,  by  virtue  of  which  either  a  conclusive  infer- 
ence, or  any  presumption  as  to  intention  ought  to  be  drawn,  from 
the  act  or  its  circumstances,  the  specific  intention  of  the  agent 
is  a  matter  of  fact  on  which  the  jury  are  to  exercise  their  discre- 
tion, on  the  evidence  before  them,  as  in  ordinary  cases,  civil  as  well 
as  criminal.  Thus  on  a  charge  of  homicide,  it  may  be  for  the 
jury  to  say  whether  the  act  was  done  with  a  malicious  intent  to 
destroy  another,  or  merely  to  alarm  and  tcriify  him,  or  resulted 
from  mere  unavoidable  accident,  independent  of  any  intention  to 
injure  another,  or  even  of  carelessness  or  negligence ;  and  accor- 
ding to  that  determination,  the  offence  may  amount  to  murder 
or  merely  to  manslaughter,  or  chance  medley.  In  order,  how- 
ever, to  arrive  at  a  jifst  conclusion  upon  such  questions,  the  jury 
ought  to  act  upon  those  presumptions  which  aro  recognised  by 
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ihf:  law,  art  fiirriM  rlu^y  are  Applicable, anil  t/teir  oym  jutJgmemt  a^i 
trxp^rir.iir.r.^  an  npplirA  to  all  the.  rircumstanrcn  and  evidence,^* 

**  Wh#rn  thfi  particular  intent  inn  is  e.ssential,  evidence  of  fiir- 
rrir:r  att<;riiptrt  with  ihiit  intention,  is  ndinissilile  to  prove  the  in- 
U;nf.  \l  Uii  {(encnil  nile,  that  whenever  the  fact  of  intention  is 
to  he  eHtafilirtfieil  hy  collateral  evidence,  it  may  be  rebutted  hv 
contrwry  eviWencr."     2  Starkie  Er,  117,   G/A  Am.  editfon. 

In  th'!  A'/V  r*.  \Vo(,ilfnll,  5  Burr,  R,  2661,  Lord  Mansfield 
NftyH,  "  Thnt  wJKM'e  an  act  in  itself  i ml ifle rent,  if  done  with  a  par- 
ticular intriit  hcronnrs  criminal,  then  the  intent  muflt  be  proved 
nriil  found;  hut  when;  the  act  is  in  itself  unlawful,  the  proof  of 
jfifltirtration  orcxciiHc*  licH  on  the  defendant,  and  on  failure  thereof 
the  law  inipliert  a  criminal  intent.*' 

In  ihcHe  Mhort  parji!xrn])hf<  from  oiir  code,  from  Starkie  and 
liurrtftr^f  the  mien  nf  law  that  oui^ht  to  have  governed  the  Court 
l»elow,  are  lirieily  hut  cU^arly  laid  down.  Dy  them  he  oui^ht  not 
to  hfive  iniHtiiken  his  duty  in  the  admission  of  evidence  to  t it  the 
only  issue  hefore  him ;  vi/.  whether  the  malicious  intent  were 
present,  \\n\v  mid  hy  what  l)e:if*r  evidence  than  that  repelled  by 
the  Cnurl  helow,  could  !»uch  intent  he  disproved. 

iiriJIiH  Smith  was  offered  to  ]M-ove  that  deceased,    within   six 
niohtliM,  altiicked  prisoner  with  deadly  weapons,  and  that   he  es- 
cajM'd  l»y  llij^iit.     It  was  also  propo.-Jed    to   prove    by   Smith,  hy 
\Vifv/ti\  hij  llt'tl/ortl,  hi/   ll' wrrcw,  htf  Mnnrm\  and  bj/    CVw/*,  that  at 
th(^  fall  ti»nu.  IM7.  of  Lim»  C'ouil,  prisoner,  hy  the  dii*cction  of  the 
Inferior  (\mrt,  one  of  whom  he  was,  had  acted  as  prosecutor  on 
n  hill  found  hv  the  (iraud  Jury,  a«j:alnt't  the  deceased,  for  embez- 
zlin:;  the  county  funds,  and  that  deceased  then  declared  that  pris- 
oner shimld  not  live  t(»  he  at  the  trial  of  that  hill,  that  ho  woolJ 
kill  him,  and  that  he  ctmtinued  such  threats  up  to.  the  time  of  the 
killiiiv:,  toir^^tluM*  with  violent  acts  and  menacin^r  conduct,  such  as 
hirkinu^  alntut  the  pr^Muises  of  prisoner,  in  a  stealthy  manner,  ai^ 
nied;  and  that  hv    such    thivatenint;   conduct   and   violence,  be 
compelled  prisoner  to  ahandon  hi-*  practice  in  the  day  time,   and 
tti  ridt*  to  vi>it  his  ]  i»:ii'!«ts  secretly   in    the  nicht.     By  HawhinSt 
Siti't't  ai:d  oiljers.  i*  was  propo<v'd  to  prove  that  these  thieats  and 
thi\\itentn«^couduci  nf  deceased  \\eve  known  to  the  prisoner,  and 
that  he,  hy  his  speecii  and  conduct,  r.ianifestetl  great  alarm  and 
apprehension  of  deceasfed.     It  was  alt'o  pix»poscd   to   proTO  hy 
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Sviith  and  othei*8,  that  prisoner  applied  to  a  magistrate  to  bind 
deceased  to  keep  the  peace  towards  hira,  and  that  he  was  advi-  • 
sed  not  to  do  it,  as  it  would  aggravate  and  make  him  \voi*se.  It  was 
also  proposed  to  prove  that  deceased  was  a  violent,  bloody-minded 
man,  disposed  to  take  secret  advantage  of  an  advereary  ;  all  of 
which  was  repelled  by  the  Court,  most  manifestly  against  law,  as 
we  strongly  believe.  The  clear  and  explicit  direction  of  our 
Statute,  requinng  a  union  of  act  and  intention  to  be  proved  to 
convict  of  crime,  and  then  that  malice  shall  be  judged  of  by  the 
juiy  from  all  the  circumstances  connected  with  the  killing,  and 
that  reasonable  fear  shall  repel  the  conclusion  of  malice,  and  ex- 
cuse the  act,  would  seem  to  leave  "  the  wayfaring  man,  though  a 
fool,"  no  room  to  doubt  the  duty  of  the  Court  in  such  a  case- 
But  without  such  clear  and  explicit  direction,  with  the  rules  of 
the  Common  Law  before  them  as  to  the  proof  of  malicious  in- 
tent, no  Court  in  England  or  America,  of  any  repute,  ever  com- 
mitted such  errore  as  those  committed  by  the  Court  below.  I 
ask  the  indulgence  of  the  Court,  while  I  refer  to  some  cases  and 
authorities  to  prove  this. 

Mr,  Starkie  says  :  "  The  legal  distinctions  which  range  them- 
selves under  the  head  of  provocation,  seem  to  depend  principal- 
ly, if  not  entirely,  upon  the  question  whether,  in  the  absence  of 
previous  malice,  the  act  of  the  defendant,  under  all  the  circum- 
stances of  the  case,  can  be  attributed  to  the  general  ittjirmity  and 
wcalnexs  of  our  nature^  or  on  the  contrary,  the  facts  themselves 
evince  a  wicked  and  vindictive  disposition  and  malignant  spirit, 
fatally  bent  on  mischief;  for  as  Sir  Michael  Foster  ohservefi — "it 
is  to  human  frailty,  and  that  alone,  that  the  law  indulgetfa  in  ev- 
ei-y  case  of  felonious  homicide."     2  Starkie  Ev,  523. 

It  is  laid  down  in  Bacon,  *'  If  a  man,  though  in  no  great  dan- 
ger of  serious  bodily  haim,  through  fear ,  alarm  or  cowardice,  kill 
another,  under  the  impression  that  great  bodily  injury  is  about 
to  be  inflicted  upon  him,  it  is  neither  manslaughter  nor  murder, 
but  self-defence."  7  Bacon  Ah,  211.  Same  principle  is  said  to 
have  been  decided  in  Grainger  rs,  the  State,  5  Yergcr  R.  459. 

"  A  man  may  kill  in  defence  of  his  person,  habitation,  proper- 
ty, &c.  one  who  manifestly  intends  to  commit  a  felony  upon  ei- 
ther, and  he  need  not  retreat :  this  must  ajfpcar  from  the  circum' 
stanccf,**  I  Rusicl  on  Crimes,  549.  Previous  conduct  may  bo 
looked  into  to  show  gi-ounds  of  suspicion.    Ibid.  A 
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Lord  T''/ifrnIon,  in  liis  chnijLjo  to  tlu*  jury,  in  the  Kinf  rt, 
Ijf/.tr/t,  s:j'h1,  **  Vou  will  jilso  take  int«»  coii.si(loi*atioit  the  previous 
liJiMfK  Miul  cf)nTU'ctio!i  of  tlic  «k»ce«isi.'(l  aiul  the  prisonc^r,  with  rca- 
jicct  to  ftirh  otiirr.     U\  Cum,  L.  R,  Con.  ^iW. 

In  th<5  K'fii^  r*.  Srtf /!**/,  ihtrrow,  Uar,  said,  "  liut  liei'C  the  life 
of  tlu;  jiristinrr  wns  tliivatcjiK'il,  ami  \i'  /tc  ruHsidcred  /iis  life  i*  /ic- 
iual  danger  ho  waA  justified  in  shooting  the  deceased  as  lie  bad 
doiio,  but  y^nvt  coMtdderiiifi^  hiri  own  liib  in  danger,  he  rashly  shot 
this  mail,  who  was  only  a  trespasser,  he  would  be  guilty  o£  mao- 
slaughter."     11  Com.  L.  R.  Con.  40G. 

In  the  Qf/ren  rx.  Smif/t,  34  Co/n.  L.  R.  Cam.  235,  the  Court  al- 
lowed evidence  of  previous  threats  and  violent  conduct  of  de- 
ceased. 

So  in  the  Queen  rs.  Fishvr,  Ih.  315.  the  previous  aggravating  con- 
duet  of  the  deceased  towanls  the  son  of  the  prisoner,  was  gone 
into. 

So  much  for  thelaw  aud'tho  practice  in  England,  where  theoffi- 
cer»  of  the  crown  were  never  accused  of  improper  indulgence  to- 
wards a  di*rnu|uent  su]»ject. 

Let  us  now  look  for  a  moment  to  the  practice  in  America. 

In  the  State  vs.  Patrivk  Bhike,  IMatt,  Judge,  says,  "  This,  as  an 
i/taiatedjartf  remote  in  point  of  time  from  the  transaction  ibrming 
the  charge  the  prisoner  is  iKiw  called  on  to  answer,  is  inadmissi- 
ble.    So  a  formcM-  ijuarrel  vnnmmrted  with  the  transaction  where- 
in the  death  ensued,  cannot  be   given  in  evidence.     But  if  vou 
can  Jill  np  the  e/ia:t/nn£  time  between  that  wherein  the  6rst  and 
second  wound  was  inilicted.  showing  that  the  latter  flowed  from 
the  former  ocean  ion,  or  was  eonneeted  therewith,  or  if  you  can  show 
there  were  freipieut  ipiari-els  l)etween  the  prisoner    and    the  de- 
ceased, taking  place  but  a  short  time  pix'ceding  her  death,  you 
are  at  liberty  to  pn)duce  such  evidence.'*     1  City  Hall  Recorder, 
100. 

In  the  case  of  Christian  Smith,  tried  Iwfore  Judge  Van  Ness, 
the  witness  Lake,  testified  that  he  had  a  conversation  with  the 
prisoner;  that  the  prisoner  comjdaiued  that  the  deceased  had 
trespassed  upon  him  continually;  he  further  stated  that  priso- 
ner and  deceased  had  Ihm'u  at  variance  a  number  of  years,  and 
that  the  dispute  extended  to  their  res})ective  fumiUcs.  2  Ci/jf 
HaH  Rec.  78.  Jacobson,  another  witness,  testified  tliat  violent 
quarrels  subsisted  l>etween  prisoaer  and  deceased,  and  frequent 
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lawsuits  were  instituted ;  that  the  prisoner  seemed  disposed  to 
live  in  peace,  hut  the  deceased  refused  to  conciliate,  or  listen  to 
tenns  of  conciliation,  dcclaiing  that  he  would  give  the  prisoner 
law,  or  words  to  that  eftcct.  During  life  deceased  was  a  bad  man, 
and  his  wife  a  turbulent  woman,  with  whom  ho  could  not  live  in 
peace.     2  Citt/  Hall  Rec.  77,  81. 

In  the  State  rs,  Zcllers,  when  evidence  of  the  proYoking  and 
harrassing  conduct  of  the  deceased  long  previous  o  the  killing, 
was  objected  to.  Chief  Justice  Kirkpatnck  said,  '*No  man  can 
defend  his  property,  other  than  his  dwelling  house,  from  a  tres- 
passer, by  making  use  of  a  deadly  weapon  ;  but  inasmuch  as  the 
distinction  between  murder  and  manslaughter  depends  upon  the 
impulse  o£\he  mind  with  which  the  act  was  committed,  cfcr^  cir^ 
cumstance  which  goes  to  show  fJie  feelings  of  the  parties  towards 
each  other ^  may  he  proven.  That  temper  which  at  one  time  might 
not  be  excited,  might,  under  the  excitement  of  other  circumstat^ 
ce»t  be  more  easily  roused ;  and  therefore,  it  may  be  received 
by  the  jury  to  show  the  state  of  mind  of  the  parties ^  2  Hals^  R. 
230. 

Again  the  Chief  Justice  remarks,  "  The  question  is,  what  ex- 
cited the  pnsoner  to  the  commission  of  the  act?  Ecery  thing 
that  could  oj}erate  upon  his  mind  may  be  proved.  But  you  cannot 
give  in  e^ddence,  conversations  or  acts  of  the  deceased,  which 
never  came  to  the  knowledge  of  Zellers,  for  they  could  have  no 
influence  upon  his  mind,  and  could  neither  justify  nor  extenuate 
the  crime."     Ibid,  237. 

In  the  State  vs.  Drew,  the  Court  went  into  evidence  of  the  acts 
of  the  deceased  some  weeks  piior  to  the  killing.     4  Mass.  R.  392. 

If  repoited  <;ases  upon  questions  of  this  kind  are  not  numerous, 
it  is  owing  to  the  fact  that  the  Courts  and  the  Bar  are  generally 
too  learned  and  too  regardful  of  the  lives,  the  feelings,  and  the 
reputation  of  their  fellow-citizens,  to  commit  such  cruel  errors  as 
are  manifest  in  this  record. 

As  to  the  ground  for  new  trial,  of  gross  misconduct  in  someof  the 
jury,  in  separating  and  leaving  the  jury  room  without  an  officer, 
I  trust  there  are  sufficient  errors  to  reversei  the  decision  of  the 
Court  below,  without  relying  upon  thft  ;  and  yet  the  safety  of 
society  so  essentially  depends  upon  pure  and  uncontaminated 
verdicts,  that  I  trust  this  Court  will  not  feel  itself  at  liberty  to 
pass  in  silence,  the  gross,  the  dangerous  misconduct  of  this  jury. 
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I  might  bring  to  the  notice  of  the  Court  a  multitude  of  adjud|^ 
ed  cases,  deciding  ilmt  the  bare  separation  of  the  jury,  after  be- 
^ng  charged  with  the  case,  is  jypr  sc  a  goo(l  cause  to  Bet  aside  i 
verdict.  Otiior  cases  may  bo  shown  that  coniiiie  this  rule  to  cap- 
ital felon  is.  But  I  am  free  to  confess  that  the  l^etter  authorities 
do  not  go  to  this  extent ;  and  I  hope  and  trust  I  am  incapable  of 
trying  to  mislead  this  Court.  I  believe  the  law  ia  cori^ctly  deci- 
ded in  the  Pcojtle  vs,  Dougkiss,  by  the  Supreme  Court  of  New 
York,  that  separation  of  the  jury  in  no  case,  per  ^e,  vitiates  their 
verdict.  But  that  the  rule  seems  to  be  that  tlie  jury  must  ba^ 
separated  without  leave  of  the  Court,  or  without  an  officer,  and 
that  there  is  suspicion  of  unfair  or  improper  conduct  of  the  ab- 
sent jurors. 

In  thai  case  Justice  Woodward  remarks,  '*  I  havo  no  faesiti- 
tion  in  saying,  that  where  the  separation  of  a  jury  is  contrary 
to  their  duty  towards  the  Court,  and  there  is  the  slightttt  suspi- 
cion of  abuse,  their  verdict  should  be  set  aside."  4  CoxcoCm  R, 
37. 

In  the  case  at  bar,  the  jury  separated  in  violation  o£  the  order 
of  the  Court,  and  without  an  officer.     The   affidavit  of  Lfevining, 
the  bailiff,  proves  that  a  captain  Blake  took  out    another  juror 
who  was  for  acquitting  the  prisoner,  into  a  cornfield  back   of  the 
house  where  the  jury  were  assembled,  and  there  in  the  dark  dis- 
coursed with  him  for  about  half  an  hour,  until  the  juror,  thus  in 
favor  of  the  prisoner  when  he  went  out,  returned  against  him,  and 
that  during  all  this  time  otlier  persons  were  around  the  house. 
Heie  was  not  only  violation  of  the  orders  of  the  Court,  but  such 
conduct  as  ought  to  excite  suspicion  of  foul  and  illegal  tampering 
with  the  juror.     He  changed  his  mind,  not  in  the  juiy  room  in 
presence  of  his  fellow  jurors,  but  while  out  with  this  bloodthirsty 
**  captain**  Blake,  and  perhaps  other  confederates.     How  was 
this  effected  ?     Is  there  not  ample  ix)om  for  grave  suspicion  f 
Was  it  by  persuasion,  by  threats  or  by  bribery  1     It  must  have 
been  by  one  or  the  other — it  may  be  by  all.     And  by  whom  was 
it  effected  1  It  may  be  by  lurking  strangers,  or  it  might  be  by  cap- 
tain Blake.  In  either  case  it  avoids  the  verdict.  Can  it  be  tolerated 
in  any  case,  civil  or  criminal,  and  above  all  in  a  case  involving  the 
life  of  a  good  citizen,  that  a  "militia  captain,"  in  contempt  of  all 
law,  and  contempt  of  the  Court  and  its  officers,  may  retire  into  a 
cornfield  at  midnight,  and  in  efibct,  write  a  decree  that  such  cit- 
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izen  shall  tlio,  and  tlieii  expect  that  any  Court  in  Christendom  will 
ratify  his  decree  ?  No  matter  if  ntjne  but  151ake  nieddled  or  tam- 
pered with  this  juror;  no  matter  if  JJlake  used  none  but  verbal* 
persuasion — ifheefiecled  a  change  in  this  jui*or*8  mind,  by  threats 
or  by  arguments,  it  clearly  vitiates  the  verdict.  The  Jaw  intends 
and  requires  that  the  verdict  shall  be  the  joint  minds  of  twelve 
men,  acting  jointly  and  in  the  presence  of  each  other,  upon  the 
evidence,  and  the  law,  and  aiguments,  as  delivered  by  the  wit- 
nesses, the  Couit  and  counsel.  But  if  it  is  permitted  for  one  ju- 
ror to  take  out  another  and  argue  the  case  with  him,  where  the 
ten  other  jurors  are  not  permitted  to  correct  or  deny  his  state- 
ment of  the  evidence  or  the  law,  there  is  no  safety  in  jury  trial. 
Why  did  Blake  retire  from  the  jury  room  to  discourse  with  this 
I'ef  factory  juror,  if  he  was  not  about  to  say  or  do  something  im- 
proper? Will  any  honest  man  say  such  conduct  does  not  author- 
ize suspicioQ  ?  Nay,  does  it  not  force  suspicion  upon  the  mind  ? 
Had  the  juror  been  a  female,  and  Blake  had  been  indicted  for 
fornication,  what  jury  would  fail  to  convict  him  on  presumption 
alone  ? 

The  prisoner  moved  the  Court  below  for  a  new  ti-ial,  on  the 
further  ground  that  Stanley,  a  juror,  had  expressed  his  opinion 
against  him  before  tlie  tiial,  and  of  which  he  was  ignorant  till  af- 
ter the  trial. 

Bacon  says,  "  Wlien  it  is  proved  that  a  juror  stated  before  trial 
that  his  mind  was  made  up  against  a  party  against  whom  a  ver- 
dict was  found,  a  new  trial  will  be  granted."     9  Bacon  Ah,  597. 

"  When  after  the  trial,  it  was  ascertained  that  a  juror  had 
previously  formed  an  opinion  against  the  piisoner,  in  a  criminal 
case,  though  he  stated  on  oath  he  had  not,  a  now  trial  was  grant- 
ed." Id,  598.  "  If  there  were  good  cause  of  challenge  to  one 
of  the  jurors,  but  tliis  wore  not  known  and  consequently  could 
not  l>e  taken  advantage  of  at  tlie  trial,  the  Court  will  grant  a  new 
trial."     Ibid, 

The  only  remaining  exception  that  I  shall  consider,  is  that 
complaining  of  the  charge  of  the  Court  below,  reminding  the  ju- 
ry that  if  he  had  erred  on  the  trial  of  the  prisoner,  he  could  cor- 
rect such  error  before  this  Court;  thereby  most  distinctly  intima- 
ting to  the  jury,  that  they  must  find  the  prisoner  guilty.  For 
without  such  verdict  it  would  be  impossible  to  get  the  cause  before 
this  Court  in  behalf  of  the  prisoner !  What  bad  the  jury  to  do 
TOL.  T.  14 
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with,  or  tocons-'ler  ozihe  tzT^r<  oflhe  Court,  or  the  rights  ofihe 
prls'tner  tocornr  'ip  to  :h:*  C«"»urt  ?  Were  any  of  these  considen- 
tiuns  w:thi!j  their  oaih  o-  leral  duty  ?  In  so  solemn  a  duty  as  they 
had  to  pertonn.  i-^  it  permineJ  to  call  off  their  attention  from  the 
law  and  the  evidence,  or  to  direct  their  attention  to  oonaideratiom 
thit  may  seem  to  le^^en  their  awful  responsibility  ?  I  ^ 
thi>  Court,  for  the  safety  of  our  citizens — Ibr  the  safety  of  jury 
trial,  to  pnt  the  seal  of  its  condemnation,  now  and  forever,  opon 
such  conduct. 

And  although  the  Court  below  seemed  to  look  npon  it  as  i 
triflin?  matter,  to  be  branded  a  marr/Zfirr,  so  long-  as  this  prisoner 
can  escaj>e  the  gallows — yet  the  unfortunate  plaint iflT  in  error  feeb, 
that  after  all  this  tribunal  can  do  for  him,  one  half  of  "  the  hudr 
of  this  death"  must  go  with  him  to  the  grave,  never  to  be  hid 
from  him  or  his  family,  until  the  Judge  shall  say  to  him  and  them, 
that  a  life  of  viiiue  and  innocence  ought  to  have  protected  hi™, 
on  earth,  from  such  calamity. 

Bt/  the  Court. — LuMPKi.v,  J.  delivenng  the  opinion. 

This  cause  came  on  for  trial.  May,  1848,  before  his  Honor 
LoTT  Warren',  and  the  prisoner  l)eing  arraigned  and  pleaded 
not  guilty,  a  jury  was  regiilarly  empannclled  according- to  Jaw  to 
try  >aid  cause.  The  indictmeut  was  read  to  the  jury,  from  which 
it  appeared  that  the  defendant  stood  charged  with  killing  one 
James  A.  H.  Macon,  in  said  county,  on  the  twelfUi  day  of  May 
1&4S.  The  following  testimony  was  introduced  on  the  part  of 
the  State,  to  wit : 

John  S.  John%on  sworn,  testified  and  said,  he  witnessed  the 
shooting  on  Friday  the  12th,  at  Tilman's  store,  in  this  county. 
Dr.  Monroe  came  in  that  evening  after  dinner — he  and  Tibnan  to- 
gether— Monroe  with  a  doubled  barrelled  gun,  took  his  stand  and 
stood  near  the  counter  in  Tilman's  store.  In  a  short  time  priso- 
ner cocked  his  gun  and  looked  out  of  end  door  up  the  road. 
Witness  lof>ked  out  and  saw  deceased  coming — in  a  few  minutes 
afterwards  piisnner  cocked  second  barrel,  and  observed  the 
springs  were  v<.iy  strong.  As  deceased  advanced  nearer,  priso- 
ner walked  ne:ir  the  end  door  and  peeped  ont;  prisoner  theo 
turned  and  walked  to  front  door  and  i>eepcdout — prisoner  then 
retix^ated  and  walked  («ut  again — means  by  retreating,  that  be 
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Stepped  back  into  tlio  house.     Thinks   prisoner  walked  out  be- 
fore going  back.     Piisoner  halted   near  a   row  of  boxes  to  the 
left,  between  piisoner  and  deceased.     Prisoner  then  prepared  to 
shoot,  and  stepped  out  levelled  his  gun,  and  observed  to  some  one, 
•*if  he  wanted  to  shoot,  to  shoot,"  but  res^u'ved  his  fire  some  four 
or  five  seconds  and  possibly  longer.     He,  prisoner,  did  fire.  Wit- 
ness in  a  minute  stepped  out  and  ibund  James  H.  Macon  nearly 
dead.     Mr.  Tilmanand  prisoner  came  to  the  store  about  one 
o'clock — prisoner  was  in  store  fifteen  or  twenty  minutes   before 
be  went  to  door  to  look  out.     The  position  prisoner  took  in  store 
enabled  him  to  see  deceased's  house.     When   witness  first   saw 
deceased,  he,  deceased,  was   one  hundred  and  fifty  yards  from 
store.     Deceased  was  coming  from   (Arection  of  his  residence. 
Prisoner  then  stepped  to  front  door  and  cocked  second  barrel. 
The  position  of  row  of  boxes   was  such  as  to  conceal  prisoner 
from  the  obseiTation  of  any  one  coming  from  residence  of  de- 
ceased.    The  boxes  wero  of  such  height  and  size,  as  to  have  con- 
cealed any  one  coming  the  way  deceased  was,  from  observation, 
the  last  time  witness  saw  him.     Deceased  had  to  come  to  the 
store  before  the  concealment  could  have  been  removed.     The  se- 
cond time  prisoner  went  out,  witness  could  not  say  positively, 
whether  he,  prisoner,  took  a  position  that  would  have  concealed 
him  from  obseiTation  of  deceased.     Both  barrels   of  prisoner's 
gun  were  cocked  when  he  went  out  second  time.     Prisoner's  gun 
was  level  at  the  time  he  remarked,  **  if  you  want  to  shoot,  shoot." 
The  remark  and  levelling  of  the  gun  were  at  the  same  time.    Af. 
ter  firing,  prisoner  walked  off  in  a  short  time.     Prisoner's  shop  is 
foity  or  fifty  stops  from  Oilman's  store,  and  opposite  side  of  street. 
Prisoner's   residence  was  at  his  mother's.     Deceased  had   not 
been  removed  from  the  place  where   he  fell,  when  witness  firat 
saw  him,  and  thinks  it  likely  he  was  coming  into  store  when  shot. 
Witness  heard  no   reply  when  prisoner  said,  "  if  you  want  to 
shoot,  shoot."     The  last  time  witness  saw  deceased,  deceased  was 
forty  or  fifty  feet  from  store,  and  coming  as  if  he  intended  to  come 
into  store.     Deceased  was  not  in  direct  route  to  Post  Office  when 
he  fell.     Deceased  frequently  came  by  store  when  going  to  Post 
Office.     The  other  route  to  Post  Office  was  by   Philip  Monroe's 
residence — the  latter  was  nearest  route.     Most  usually  deceased 
went  this  route,  but  frequently    the  other  way,  and   frequently 
came  into  the  store  going  and  coming,  and  especially  when  he 
had  business.  ^m 
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r'yv/?.?  E.raminrtl. — J)frf:i-c'(l  was  Thiitv   or  fiirtv  steiw  nearer 
thf  stosf  wbr-u  l:r  fdl,  tliaii  lie  woiihl  havo  boon  had  lie  lie<*T»  •« 
a  jliiicf  MHitr.     DiTf-L  ril  liriil  a  irn"  wlirn  lio   fi»ll.  (yausrrr  :n;n.^ 
Witrifss  ln«;  ^(■(•Il  criiii — fuic  sTuu — tlii'iks  it  would  kill  a  man  lw» 
Imiiflrr'il  yrinl-,  liiT  it  woiiiil  liavo  lu*cii  pfood    eihooting-.     \V*h« 
•.vltiirrs  liri<t  s'lw  '^»in  nftrr  ik'rt'asod  fell,  the    gun    was  cockeJ— 
tlinrfr  \Ta.s  no  '^ainc?  llicn;  for  deceased  to   shoot.      l>ecea?*ccl  ww 
on  lio-Jtilc  r»*rni-«  willi  ]»nsoncr.     Deceased  had  a    couple  of  pi*- 
tr»l<  \vh«n  lu*  ff.'ll.     I'risniiorwas  \n  liis  office  in  the  momin!!  and 
*lfn-a*C'cl  w::<  in  town  with  his  jrun — walked  ull   over  'towTi — ap- 
peared out  of  humor,  or  somothin'/ to  be  the    matter  with  him. 
WiinO'!-*  saw  <hM-e;:^cti  at  this  linu*  walk  fhiwn  by  pns.'ner's  office 
with  his  irun,   and  Wm-V   a'jain.     Deceased  appeared  to  !>€  reck- 
less.    Witufj-s  could  not  sav  whether  deceased  ^vas  bent  on  mis- 
chirf  or  not.     Witness  heanl  durini^  the  morning",    deceased  a?k 
(i(!r»!'je  Monro(»  what  hr?  had  hrfjiiirht  up  thfit  |2^n  for  ?     Georse 
staled  tliat  ho  hrou'^ht  it  up  for  prisoner,  that  he    uiidei'^tood  de- 
ceased had  his  irun  for  him.  priscuier,  and  that  he.  prisoner,  want- 
ed, his  LHin  to  defend  himself     Deceased  ol)>en-ed  that  he,  deceas- 
ed was  not  after  ]>r:soiier— that  he  did  ntit  hvii^^    his  gun   up  for 
tliar  purpuse,  but  if  he,  prisoner,  wantc'dto  play  at  that  game.he^ 
deceasi'd  was  with  him,  |>risoner.     That  he,  George,    could  mt 
to  I'is  bioth<'r,  if  he  wouhl  tak(^  his  ^\\\\  back,  or  send  it  hack,  he 
would  not  interrupt  him;  but  if  he  came  out  with    that  gun,  be, 
decea-ed,  would  tak«.>him  be*  ween  the  eves.    Dccea.»*e<i  was  cxci- 
tt'd  and  appeared  ti»ln' reckles**.  The  position  of  decoassed*.s  hoiirt 
was  such,  that  if  deceased  had  been    standing  in    piazza,  he,  de- 
ceased, could  liav*'  >v.v.\\  ]»risc»ner  stand iuir  in  Tilman's  store.     De- 
ceased couhl  not  have  seen  d(»wn  the  counter  in  the   house,  and 
c.onhl  not    have  seen  unless  he  had  been  at  end  store  door  orat 
])iaz/n.     Deceased  couhl    have    seen  ])risoner  at  either  door  of 
the  liouse,  from  his,  dectNised's  house.     In  the  morning  piisoncr 
had  bi?en  in  liiti  oHice  three  or  four  hours.     Witness  saw  deeeai«ed 
p<»intin^  his  !»un  in  the  morninjj  at  a  cow.     Did  not  see  him  point 
towards  oHice  from  behind  a  C-hina  tree.     Prisoner  spent  a  good 
d(»al  of  his  idle  time  at  Tilnian's  store.     The  cow  was  down  the 
t;t:<'et,  iM»i  in  direction  of  ]»riso??er's  «.(lice.     Ileanl  deceased  .<ay 
nolhinj;  about  killinj;  heef.     Tilman's  store    was   not  the  u:«ual 
]dace  of  resort  for  deceased.     Deceased  called   in  frequently  on 
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business.  Knows  of  no  business  deceased  bad  there  in  tlio  mor- 
ning or  eveninic:.  Deceased  called  in  not  very  often  unlesa  he 
bad  businofts.  Deceased  was  shot  in  left  shoulder  and  breiitt— 
supposed  his,  deceased's,  loft  hand  must  have  been  raisnig  up. 
Supposes  from  where  deceased  was  shot,  must  have  turned  to- 
wards Tilman*s  store,  where  prisoner  was.  If  deceased  had  been 
turned  towards  Post  Office,  ho  would  have  Ixjen  shot  in  right 
shoulder.  When  prisoner  shot  he  stopped  out  two  feet  from 
boxes,  and  was  in  fine  view  of  deceased,  when  he  shot.  Deceas- 
ed had  his  gun  on  his  shoulder  when  witness  last  saw  him,  with 
his  hand  on  each  end.  Thinks  there  was  time  for  deceased  to 
have  cocked  his  gun  and  spring  trigger,  but  does  not  know. 
Witness  expected  to  hear  the  repoit  of  two  guns.  Witness  was 
often  interrupted  when  convef^ation  with  George  was  had-— did  • 
not  hear  the  whole  -conversation,  but  has  detailed  what  ho  did 
hear.  One  of  the  pistols  in  deceased's  possession  was  a  duelling 
pistol — the  other  a  common  one.  Deceased  carried  them  in  hia 
bosom — can't  t<;ll  whether  they  were  concealed  or  not.  Saw  him 
frequently  carrying  them.  Witness  walked  off  when  prisoner 
shot,  but  saw  all  that  could  have  becm  seen  in  the  house  where 
ho  was.  Ten  o'clock  when  witness  saw  George  with  his  gun. 
Saw  prisoner  at  his  office  about  8  or  9  o'clock,  and  saw  him  no 
more  until  he  came  to  the  store  with  his  gun.  Corrects  this  ex- 
pression, and  saw  prisoner  at  his  office  twice,  some  or  one  two  hours 
before  he  came  to  the  store.  Prisoner  has  to  go  the  street  by  tl'o 
store  to  his  office  when  coming  from  home.  Witness  means  by 
prisoner's  peoping,  that  he  j)ut  his  eye  out,  his  body  was  not  out, 
and  that  he  put  his  head  whore  he  could  see  without  being  seen. 
Knows  nothing  of  a  man's  passing  by  at  the  time  of  peeping  with 
a  plank  on  his  shoulder.  Prisoner  is  a  peaceable  citizen.  Dc- 
ccat'-ed  was  a  man  of  violent  feelings,  rash  man — apt  to  have  diffi- 
culties and  fusses — supposes  that  prisoner  knew  deceased  was  a 
man  of  this  character.  Never  knew  of  deceased  shoothig  any 
body. 

Bt/  >!ta'c,  resumed. — Deceased  was  a  brave  man — deceased 
was  never  known  by  witness  to  take  advantage  of  a  foe  in  com- 
bat. When  witness  saw  deceased  with  his  arms  over  his  gun,  ho 
was  walking  with  his  head  down.  The  gtm  was  over  the  l)ac  k 
of  the  neck  of  tlic  deceased,  with  both  arms  hanging  over  it.  This 
was  the  position  when  prisoner  looked  out   of  the  door.     There 
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U.I .  :i  wiiiii.il  lii'!ii  ii]i  ti'i  ilu'  :i:-:'i,  gciins"  lliroujrli  the  ixTzn.  Iv 
rt- 1  .ti|  I  iiiilil  li:iM'  ii'ti'ivcd  iliis  wuuiji]  with  hL^  aiin*  ^V'^r 'Zk 
"•III.  litii  III'  wiiiiiil  lt-i\i' (i' h:ivt*  iunu*(1.  The  woiirjas  in  "'::»•  i"i 
imkI  I»  II  ;  \\i'!ii  iliJiut  :i]!il  I'IniiiS.     Dercaycxl  frenuci*!]*' V--«'*tisi: 

•  4.7 

:(  '  nil  il'\»  II  tiiwii.  lull  iiiii  liis  vaiijfer,  occaj«ioiiallv  he  «'arnf^i  Li 
v.in ••«•:.  \\  ii(ii'««  icttl  :i  11;.' 't*  >«m  at  liis  re>ideiice  near  lie  ;t'»:i. 
!i  III  in  ii'riih'k  ill  fill*  in.iniiii'r.  (rcor^c  Monroe  brous^bt  tbe^ca 
liiiuh  I II w  II.  r:inii'tl  ii  IciiIh'  prisoner's  oflice.  Conversation  wil 
(iriiii'i-  w.ii  iiiiiii<Mli:iii'*y  nttrr  (run  was  ]»laccJ  in  office.  Tilxnas 
mill  |iii-niMT  i:tiii(*  iiiin  >toi-<' t<it;etlirr.  Tilman  soon  after  went 
nil  I'll  iMiri  \\;i<  ill  file*  liiihit  fivijuiMitlv  of  cominfT  up  at  thb 
limii  hI  iIm  il.iy,  miuI  slopping  at  tlic  store,  hut  wns  not  in  tie 
liiiliii  III  liiiiioiii'*  i>iiii  wiili  him.  Doceascc]  appeared  to  he di$- 
*  itiilMil  nil  irniitiii!',  lull  <liil  not  seisin  cnrajiTecl  till  after  prisoners 
iMiii  u  :r*  liiniit'lii.  l^rrtvisi'il  ^\  tMit  to  his  diiiiior  later  than  nsQiI 
iiliiiiti  :i  i|ii!iiii'i-  or  liiitf'liour  later  than  usual.  Does  nut  knov 
wliriliri  pii  •oiMM  \\iMii  (o  iliinuM'  at  nil  or  not.  Came  in  vrith 
Tiliii:!!!  .iliiiiir  till'  lime  'rihnan  ranio  from  dinner.  Deceased  was 
M  I'l'i'liii*  itiiiii  iH'XiT  liMtkiMHikc  ho  was  well;  witness  irould not 
Mippii'i'  111'  \v:iN  a  mmhuI  nniT.  Mr.  Applewhite  was  in  the  h(iu$e 
uirh  w  iiiu'>-^  \\\  tlif>  finii*  ot'du*  diihcnlty,  and  no  one  else  that  the 

\\  lll|l''«M    ll'l'olll'l'IS. 

(*iit^\  trti/hin,i//off  rrsuntnl, — l)i*oc»asofl  walked  down  street 
liv  pii«iiiii'r*N  nllirr  lu'loii'  i»un  \\a>  hronpht  down.  Deceased 
Itaii  a  rhiit  i;(iii,  ilrrrasi'il  nsiially  hiintrd  mhbits  &c.  with  shot 
unit.  S.iw  ilrri'a'i-il  i»oiui»  to  Post  Oflii'C  frequently  on  Jar- 
I'll  •uifrs  L'liii  \\a>  a  >lio!  yim.  and  ronld  not  have  killed  so  far, 
w  ifiu'MM  ihliik''.  a:*  flu*  \aMv:iT  of  thvea sod.  Never  so av  decea^ 
ill  ilu'  I'oiii!  Iloii'-o  nil  iho  day  poo]Mnir  out  of  the  window. 

/'/.  /■-/,.///  //.  ir<///v7/.  sworn.  do]>osod  as  follows:  Witnesis 
>a\\  di'roa'«od  on  d.'i\  \\r  wasUillod.  Witnoss  is  a  practi.sinir  phy- 
hii'ian,  and  oNainliioit  siipiMtirially.  t)io  wound  on  deceased.  *Twa4 
II  r'litii  I'liii  wound.  Tliinks  wound  killod  him.  Thei-e  were 
liiiii  wounds  in  hiraM.  lo  \c\i  of  ni]»pK\  or  a  little  helow — three 
in  siiouldrr  and  oiio  in  !ii«  arm.  ono  .<hol  was  at  the  connection  of 
nriii  mid  slionldiM',  aiidVanio  out  throui:!)  tho  thin  ilesli  part  where 
if  onioM'd.  Tlii?*  nIioI  was  at  iho  lowor  jiart  of  said  connexion. 
Oiu'  hroko  hone  of  arm — mii?  of  tlieni  was  at  the  joint  of  shoul- 
di»r.  pa-^sod  out  stu>n  at'ior  onlrance.  Dceoascd  was  der.d  when 
examination  was  made. 
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-  CroKs-examinatUm, — Two  sliot  pa:?scd  through.  They  passed 
a  little  down  from  whore  they  struck  the  joint  of  shoulder,  as  if 
they  ranged  towards  the  bosom.  The  face  of  deccas»ed,froni  the 
wound.s,  must  have  been  in  the  last  direction — if  the  face  had 
been  turned  the  other  way,  the  wounds  would  have  been  in  the 
right  side. 

Testimony  for  Defence. —  Willis  A,  Hawkins,  sworn. — Says 
defendant  and  himself  went  up  to  Monroe's  office,  solving  some 
algebraical  problems,  and  between  seven  and  eight  o*clock  in  the 
morning  Monit>e  attracted  attention  of  witness,  and  witness  saw 
deceased  walking  in  direction  from  store  to  jail,  with  a  gun  in 
bis  hand — thinks  it  was  a  yauger.  Deceased  made  no  hostile  de- 
monstrations, except  from  his  looks.  Ho  looked  angrily  and  look- 
ed constantly  at  piisoner's  oilice.  Prisoner  saw  deceased  at  this 
time.  When  witness  saw  deceased  he  was  walking  with  gun  in 
band,  and  sometimes  with  butt  on  bis  foot.  Witness  and  deceas- 
ed were  on  fiiendly  teims.  Deceased  walked  from  store  to  jail, 
and  stood  there  some  time — a  minute  or  two^and  did  not  change 
bis  position  only  to  look  towards  the  piisoner's  office,  and  back 
the  other  way.  Witness  then  walked  into  office  and  took  a  po- 
sition by  window  and  looked  at  deceased.  Deceased  then  came 
up,  making  about  the  same  demonstrations  as  when  he  went 
down.  Witness  came  out  from  office  and  left  prisoner  there; 
prisoner  then  remained  there  till  10  or  1 1  o'clock.  PriBoner  was 
in  a  position  to  see  deceased  when  deceased  went  into  court  house, 
and  prisoner  was  looking  in  direction  of  the  court  house.  De- 
ceased was  standing  in  court  house  at  window  with  gun  in  hand, 
looking  towards  prisoner's  office ;  windov/  partially  open  and  de- 
ceased stood,  at  v/indow  five  minutes.  Witnoss  and  prisoner 
were  both  looking  the  same  way  tov/ards  court  house.  The  most 
violent  demonsti-ation  witness  saw  on  part  of  deceased,  was  at 
store  in  the  morning.  Witness  was  standing  in  piazza  of  store 
with  Hall,  with  faces  towards  court  !iouso.  Deceased  came  from 
court  house,  and  took  position  in  front  of  piazza  with  face  turned 
towards  prisoner's  office.  Deceased  was  gntting  his  teeth — wit- 
ness made  some  remark,  but  deceased  did  aot  appear  to  hear ; 
made  no  response  but  walked  round  piazza,  with  eyes  still  to- 
wards pi-isoner's  office.  Deceased  remained  standing  but  a  few 
moments  and  then  walked  round  to  end  door  and  took  a  seat  on 
steps — ^would  not  be  positive  about  taking  a  seat.    Gun  in  hand 
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ill-,  I!,  .•.*:.  tlfcf  .  •  ••  V.    •  *  •     .  .-     :'         '. :  -T  ".  l.:-*  :r»s!i'.      I)i-(-ri.*«vi 
llifij  v.:i:k».«.l  J«r.v:-  "■•  i'.   ?!    '.      ."-.     T..Vf.-  ]*:";>;>i.i.T  cnulil  hi.vo 
MM-h  <!i'c«  ;i-«il  ;it  T..:-  *  '.•  •    .     J'-        *•  .  '...  :.  «.r\i  h:<  :«ini  in  liSTu! 
wilfi  l»ii!t  ci:i  I'mjT.  t.:r.':.j  •■  -!''.!.    V  :•".:    •-":.;:: i    tii-u  he! wren  hiri 
;inrl  pri  'MK.-i'-  ofi'M  ■.  t;    ..  v.    .'-:    .  !•    ••■•iv.     rrUoner  cr»nlt]lja\t 
K-r.n  *l''f«Ti-fj<l.      l.*<c«...     .:  '       .'•:.*  It   v.  .::il.s  jirismior'j^  olliri' ;.'• 
iflir  \v:iiiti'«l  -n'liir  ♦  !.<•.      '1    .  :  _'••  Mt  :::•.»•.  v.h>  wiis  ;it  nri.-inin  rV 
n\Y\rt\  wiMit  out  In    hiiA,  l^    •  rj~i«l.     Atiru"  I'iniier  s;i\v  piisunrrin 
|ii:izz!i  iifTilnKMi'^  rhii".     'i"Ii«  It?  was  nobark   door   to  Tiljn;»:iV 
:.!iiir,  nnd  |iri-i»in':-  foiil.]  i:nt  ^t  out  tljjit  way  without  goini:  »i;t 
llu-  wimlow.      From  till:  rl'.iii.'i  tn.-i*,   ilcccart'il    couUl  huvo   killnl 
|iM  iiiH'i  il'ilir '.MM!  IukHmimi  as  crooJ  as  npresentcHl.     Dcrrast-ii 
I.imI.iiI  t'liHii  I  liliia  Ivv:*  •,\<  if  lookiii'^towai\ls  j>nsoiicrV  oflicf  ;  re- 
ij  .iiMil  Jlufi-  lint  a  i\'.\v  ininnti's,  and  walked  ovcrtoward.sTiljuJin'r 
i.ini.'.  atiii  l»a«K  ai^^jsin  ]»u;.nls  |nisonfi'' williro,  and  Cicorge  Mcm- 
iiM   i  I  nil-  In  liiin.     Tlir  jis'-t  tMllco  \\as  .-o   ^iruated  that  decva>ri 
i.'iiM  'iMM-    r.  ji  (lr«-;'.'.- v.  ith '.inn  •iniiJix  t<i  juisoiH'rV  offirt*.      I)«'- 
« .1  I  .1  \\  .ill.iil  ill  li.i  !«•  a!'i'r.';»*!:irm  his  •iiMi,to  diinn  tree,     Chin:* 
iu*r\\.i'  ill  ninii'ut'piisoni-r  rroniuilicchuiiic.  Deceased cuuld Lave 
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killed  prisoner,  if  the  gun  was  as  pood  as  represented,  and  de- 
ceased was  as  good  shot  os  represented,  fjom  court  liouse,  in 
route  from  prisoner's  office  liorae,  the  distance  70  or  100  yards. 
"Witness  did  not  tell  pnsoner  things  that  had  occurred  in  the  morn- 
ing on  pait  of  the  deceased. 

Cross  Examination. — AMien  deceased  passed  the  office  of  the 
prisoner,  prisoner  was  sitting  near  the  fire  place,  in  one  corner 
of  the  room,  as  deceased  pasi»ed.  Prisoner  went  both  to  the  door 
and  window  of  the  office  and  looked  out.  Can't  say  that  he  took 
his  chair  and  sat  in  the  door  after  the  inteiTiew  between  George 
Monroe  and  deceased.  The  inteniew  took  place  near  11  o'clock, 
A.  M.  Prisoner  called  by  Smith's  when  he,  prisoner,  went  to 
dinner ;  had  the  gun  with  him,  it  was  about  12  o'clock.  Priso- 
ner was  not  in  the  habit  of  carrying  his  gun  about  town.  Can't 
say  that  prisoner  once  came  inio  the  pinzza,  or  just  came  to  the 
door  of  the  store  at  time  of  shooting.  Thinks  decen^ed  was  lean- 
ing against  a  china  tree  with  butt  of  gun  resting  upon  the  ground. 
At  the  time  deceased  passed  the  office  door  of  the  prisoner,  wit- 
ness was  between  the  door  and  the  prisoner.  Prisoner  did  not 
expose  his  person  in  the  door  when  deceased  was  near  by,  or  bo- 
low  Tilman's  store.  Sometimes  prisoner  would  look  out  of  the 
door  without  exposing  his  person. 

C.  W,  Applewhite,  sworn. — Says  he  was  present  at  the  time  of 
killing — saw  the  gun  in  the  hand  of  the  prisoner — it  was  cocked. 
Put  his  hand  upon  it,  and  was  told  by  prisoner  he  could  tnkecaro 
of  her.  Saw  deceased  between  75  and  100  yards  of  store,  com- 
ing in  dii'ection  of  Tilman's  store ;  about  this  time  stopped  and 
put  his  left  hand  up  to  his  gun,  as  if  to  cock  it,  and  it  stayed 
up  long  enough  to  have  cocked  it.  Was  not  sure  if  prisoner 
bad  seen  deceased  or  not.  Prisoner  was  in  a  position  that 
he  could  have  seen  deceased  if  he  had  looked.  Sa\#  prisoner 
look  out  a  time  or  two  before  he  moved  from  there.  Just  before 
he  moved,  he,  prisoner,  cocked  his  second  barrel,  and  remarked, 
"  that  this  gun  has  got  good  spring.^,'*  the  prisoner  then  st,cpped 
to  the  front  door.  Can't  say  he  8lep]»cd  out,  prisoner  then  re- 
treated back.  Stepped  out  again  ano  said,  "  now  if  you  want  to 
shoot,  shoot."  As  the  words  came  oi  t  of  his  mouth,  witness  tur- 
ned around,  and  prisoner  fired.  Spw  the  back  of  prisoner  as 
he  heard  the  fire,  witness  then  walkcil  to  the  door,  saw  deceased 
and  remarked  to  Johnson,  that  deceased  was  a  dead  man.  John- 
son and  witness  went  out  to  the  body  of  deceased.     Mr.  Hawkins 
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jfirknl  II))  ilii'  ^uii  nt*(ltrr:ise(l,  thouuii  was  cdcked.   Witness  and 
.luliiiMMi  were  Ntiiiuliiiir  lu'ar   the  end  door   when  tlie  gun  fired, 
wlilsjirriiii;  t(»  i'lich  »»!lu'r.     I)oct*ased  wus  coming  to  the  store  uf 
'riliiiJiii,  with  :i  j^iiii:  thinks  piisniior  went  out  in  open  view  when 
111*  lircd.      Is  :i  i|iii(M  and  poart'aldc  man.     When  deceased  went 
itiio  tlu*  con  It  Immisc,  \w  went  into  the   south  door  passing  out  at 
till'  ntiiili  (liM)!',  iroiittr  over  to  cast  sidt;  of  the  square  and  passed 
d«)wn  til  Tilinan's  ajufain.     Prisoner  could  not  have  seen deccar'ed 
ail  the  tinir.  on  the  cast  sido  of  the  street.     Could  have  seen  him 
frnni  hi*^.  pri Miner's  oliiee,  neeasionally  through  the    fence.     Did 
ni>i  Know  what  time  deceased  left  the  eoriiei*.     Witness  was  at  the 
store,  when  (Jeon^e  MonriH*  earfied  prisoner  the    gim.      Deceas- 
ed e:inie  over  to  his.  tleceased's  ofliee,  in  hnsto,    and   brought  his 
uun  ont.     'I'he  y:nn  tiftU'ceased.  was  at  the  office  of  deceased, on 
tlu'w:i\ln»m  the  residence,  to  the  oHice  of  prisoner.      Deceased 
camitMit  \\  Itli  hisi:nn  and  went  uplhcstrcct.after  George  Monroe; 
mad««  :i  halt  at  Philip    Monroe's — after  a  little,  passing   over  to 
Tihn.in's  co5  n«'r.     All  this  was  in  full  view  of  office  of  prisoner. 

( '..vx-j ./,./. w/ri.'.— Witness   and  deceased   wi»re     partiallv  un- 
fricntllv.     The  pn^-ence  i)f  witness  did  not  make   deceased  look 
mad.      \\ilne^>  went   t»»   his    house    iMico,   during    the    monuD?. 
When  ilcceasid  pnt  his  cun  in  hi-  olfice,  and  went  to  post  otfice, 
the  atl-iir  w  a--  Mopjvd   ten   i>r   tiftecn  minutes.      When  deceased 
came  over  Uom  the  po>l  i^tlicc,  he  went  up  after  George  Monroe; 
sia\i!iir  ii  >h«»rt  time  at  Philip  Monnn^'s.     Deceased  passed  on  :o 
'I'ihiMv.'.-  c.'vner  av.d  lu'ckonedto  Ciei»vire  Monroe.      Witne?j«was 
at  Piiirp  Monr.u  ">  Ci'M'.i'i.  w lien  deceased  and   Cieorge   MyRitie 
it.ul  the  inicr\icw.  ar.il  ivcasionally   looked  towards  the   office  of 
priso!ier.   lK»es  !i«»f  rccoV.cc:  to  l.ave  seen  the  deceased  and  Cieorspe 
Monroe  >cparate,  :;i're;  li.e  inteniew.  which  was  near  the  comer 
cf    r-luKni'**  s'.^ii-.     K'a:.':  >:\y  w:-ai    was  the  position  of  Georee 
M.>:r.\»c.  he:  r'.ic  v'.x-ce.i-cd  :V.ccv:  ::ic  i-tr.ce  »^f  piisoiier.      Deceased 
and  ilc^-. CO  M^':.:iV  we::;  :\.s:  :*".c  i.oiise  o:  witness. in  company, 
atv^'.;:  IC  M— :::c  ,Lhc  i-c.:  sovVi  pa»iiivr  hack   to  Tiiuian'.-  cur- 
!.c'..      T:.::  k>  he  '•..:>  :«■  M  >ki:c:-.o>  i :    w:.:::  he  would   swear,  to 
si  nu"  '.H'^  :;-•":::.>  :  .".ki.l  w::';;  M;rv«:   C.:ivk  ?.z.d  Short— d«>es  rxL 

m  « 

i..ct ..?;. ..  •.   .:  ...^    i..  ..:.'...  ..:•  '  ■  *.. ;  J".;:  .*..•>.  r*::*  wis  i«i.  ii.crij"t 
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not  see  the  cock  or  triggers  then,  from  the  distance  that  deceased 
was  from  witness.  Does  not  recollect  that  he  told  Short  or 
Hains  about  the  killing.  Kersey  may  have  been  present.  Can't 
Bay  be  ever  had  any  conversation  with  Kersey  about  it.  Can't 
recollect  if  ho  ever  told  any  person  about  cocking  the  gun — will 
not  say  in  the  positive,  that  he  told  G.  Smith  about  the  cocking. 
Does  not  recollect  whether  Hains  was  the  first  pereon  he  talked 
with  or  not.  Cannot  think  that  ho  told  Tilman,  that  he,  witness, 
did  not  see  deceased  when  he  was  shot,  until  he  was  killed ;  if  be 
did  it  has  escaped  his  recollection. 

Griffin  Smith,  sworn  for  defence. — He  went  up  to  Tilman*s 
Btore,  on  the  day  of  the  difficulty — deceased  was  at  Tilman's — 
prisoner  was  in  his  office.  Saw  deceased  at  the  corner,  and  stood 
about  the  comer  some  time,  and  had  a  yaugera  portion  of  tho 
time;  held  the  yauger  in  his  right  hand,  lying  across  his  left  arm» 
and  appeared  to  be  mad.  Prisoner  was  in  full  view  of  deceased, 
and  would  occasionally  appear  at  the  door,  and  step  back.  De- 
ceased was  looking  intently  at  the  office  of  prisoner.  Deceased 
was  in  ill  humor,  looked  mad,  and  had  his  gun,  and  occasionally 
grit  his  teeth.  Saw  deceased  come  to  tho  court  house,  thinks  ho 
did  not  see  deceased  look  out  of  the  window.  Deceased  then 
went  back  to  Tilman's  corner,  looking  in  the  direction  of  the  of- 
fice of  prisoner.  Did  not  see  deceased  get  far  beyond  the  faithdr 
comer  of  Tilman's  store.  Prisonercould  sec  deceased  from  his  of- 
fice to  court  house.  Deceased  continued  about  the  corner  till  about 
12  o'clock  M.  Witness  was  at  home  at  tho  time  of  the  killing — 
went  immediately  to  the  place,  and  met  prisoner.  Prisoner  said 
he  gave  himself  up  to  the  laws  of  his  country.  Witness  is  a 
member  of  the  Inferior  Couit.  The  gun  was  lying  by  his,  de- 
ceased's, side,  cocked  and  triggers  sprung.  Saw  upon  the  body 
of  deceased  several  rials,  labelled  laudanum. 

Daniel  Tdman,  sworn. — Was  in  town  on  the  dav  of  the  kil- 
ling,  attention  of  witness  was  drawn  to  tho  difficulty,  about  10 
o'clock,  A.  M.  firat  saw  deseased  in  front  of  witness'  store  or 
about  the  corner  walking  about,  sometimes  in  front,  sometimes  at 
the  corner  and  sometimes  at  the  end.  Was  armed  with  a  yau- 
'  ger,  seemed  to  be  looking  toward  tho  office  of  prisoner.  I'riso- 
ner  was  in  his  office,  as  he,  witness,  saw  him  come  to  tho  door  oc- 
casionally and  look  out.  Did  not  seo  deceased  point  his  gun  at 
any  thing ;  prisoner  could  have  seen  deceased  all  tho  time,  except 
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when  <;leci\i  jc'tl  was  takcu  oil'  by  liLs,  tleceased'i,  friends,  when  he 
would  soon  return.  Decoa-^ed  looked  in  a  very  ill  humor,  as  much 
as  he  ever  saw  a  man,  and  staid  about  the  comer  off  and  on  un- 
til about  12  M.  d(i(?asod  li*ft  and  went  to  his  home.  Prisoner 
did  not  leave  Ills  oilico  till  after  deceased  went  home.  Witness 
went  to  hid  dinner,  and  after  a  little  jirisoner  came  in  ;  prisoner 
was  in  the  htd>it  of  callinij  at  store  of  witness.  There  was  noth- 
ing  remarknble  in  prisoners^  calling  at  the  store  of  witness  that 
evening.  Deceased  fretjuenlly  called  at  the  stoir  of  witness  to 
buy  small  articles,  but  did  not  frequent  the  store  of  witness. 
Knows  of  no  other  piMVon  around  the  corner,  but  prisoner,  with 
whom  decoa.  (\1  was  on  bud  terms. 

Cross-cram •nctl--T\\c.Y(^  was  a  bad  state  of  feelinjj  existinj«f   be- 
tween  Smith  and  deceased  ;  does  not    know   that  deceased  was 
about  the  conuM'  \\\\\\\  10  .\.M.     Prisoner  was  not  iu  the  habit 
of  calliuff  at  the  store  of  v.ilness  in  the  afternoon  with   a   loaded 
gun  cocked;  was  tioI  in  the  habit  of  calling  at  the  store  of  witness 
and  peeping  out  iirst  one  door  and  tlien  the  other.     Witness  and 
prisoner  c;i  me  fi'om  dinner    in    company;    prisoner  had  his  gun, 
this  was  not  frequent,  it  was  nr)t  his  habit,  although  hesometiniC;» 
did  it.     Witness  has  n(»  certain  hour  to  go  lo  post  oilice,  was  not 
in  the  habit  of  goinj;  away  fnun  his  store  to  write  letters,  \vent  to 
,  Ticknor's  and  whil»^  lliere  wrote  the  letter  ;    tliis  was  as  witness 
thinks  l)etwer:i  two    and    three    o'clock.     Thinks    he   remarked 
H'hen  he  came  liack  to  tbe  store  and  found  Macon  dead,   that   it 
was  tlie  best  act  cf  Monroe's  life,  that  the  people    ought    to  take 
him  to  the  creek  ;    niigiit  have  said  that  if  he  were  in    prisoner's 
place  he;  should  feel  no  more  compunction  of  conscience  than    if 
he  had  killed  a  dog.     Witness  and    deceased    were  hot  on  good 
terms,  did  not  consider  that  he  and  deceased  wei-e  upon  terms  of 
friendship  at  all,  did  not  leave  hl-^  store  to  avoid  seeing  deceased 
killel.     The  attention  of  witness  was  lirst  attracted  lo  deceased 
about  the  time  t]i:it  (reor?re    Monroe  carried  the  gun  to  prisoner, 
but  thinks  it  was  Ivfoie,  u  more  of  the  opinion  that  it  was  before 
— can't  sav  that  at  the  time   Georire  Monroe  earned  the  m\n  de- 
ceased  had  put  up  his  jrnn,  does  not  recollect   to   have  seen    de- 
ceased any  more  after  the  interview  whh  George  Monroe,  which 
was  probably  before  12  o'clock  ;  when  witness  came  out  to  goto 
diimer,  deceased  was  gone.     Witness  then  inferred  that  ho  had 
gone  to  his,  deceased's,  dinner,  does   not   recollect  to  have  seen 
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decca:^cd  in  conversation  wilh  any  person  on  Philip  Monroe's 
Ateps;  witness  thinks  he  went  to  dinner  between  II  or  12  o'clock, 
and  was  not  not  gone  more  than  un  hour,  might  have  remained 
some  minutes  before  he  went  to  Tichnor*S,  thinks  it  might  have 
been  twenty  minutes  or  less  before  he  left  for  Ticknor's,  was 
gone  to  Ticknor's  an  hour  and  a  half  or  less,  can't  say  how  long, 
can't  say  what  prisoner  done  in  stoie  of  witness  after  he  got  there 
from  dinner,  he  may  have  sat  down,  can't  say  what  he  did.  Wit- 
ness has  aided  to  employ  one  counsel  in  defence  of  the  prisoner. 
Had  a  conversation  wilh  Applewhite  yesterday,  but  none  up  to 
yesterday  as  well  as  he  recollects,  does  not  recollect  what  time 
he  had  the  conversation  with  Applewhite,  does  not  recollect 
whether  it  was  before  or  after  breakfast,  before  or  after  dinner, 
is  certain  it  was  not  after  supper.  Cannot  say  which  spoke  of 
the  cocking  of  the  gun,  Applewhite  or  witness. 

Re-exa mined  hy  Defence. — Witness  meant  to  say  when  he  said 
no  person  was  present  with  whom  deceased  was  unfiiendly,  that 
there  was  no  one  present  between  whom  and  deceased  there  was 
actual  bad  feeling,  or  against  whom  deceased  was  enraged ;  when 
witness  said  that  prisoner  went  to  his  store  in  his  usual  way  he 
meant  that  piisoncr  was  in  his  usual  calm  and  peaceful  temper. 

George  MonroefSWorUf  says,  took  a  double-barrel  gun  to  priso* 
ner  at  his,  prisoner's,  office ;  on  his  way  from  residence  to  prisoner 
with  gun,  saw  deceased  at  post  office  and  looked  at  witness  and 
then  started  across  the  square,  so  as  to  meet  witness  about  the 
deceased,  and  pass<jd  over  the  square  in  a  very  quick  pace,  his 
attention  directed  to  witness.  As  witness  was  in  front  of  deceas- 
ed's office,  and  deceased  on  the  noith  side  of  the  road  opposite,  two 
carriages  passed  the  road,  by  which  time  witness  had  proceeded 
up  the  street  tothegrocery  ofP.  Monroe;  passed  on  and  in  look- 
ing back  saw  deceased  coming  afler  witness  with  a  gun.  When 
witness  arrived  at  the  piazza  of  pnsoner's  office,  he  saw  deceas- 
ed behind  a  china  tree  at  P.  Monroe's  coiTier,  his  body  behind  the 
tree,  his  look  fixed  upon  the  office  of  piisoner,  his  gun  resting  up- 
on the  ground  or  on  the  foot  of  decea.ved,  the  barrel  by  his,  deceas- 
ed's, side.  The  next  time  witness  saw  deceased  the  deceased  was  at 
a  post  of  Tilman's  piazza  with  his  gun  in  nearly  the  same  posi- 
tion before  mentioned,  and  beckoned  to  witness  and  put  his  gun 
over  his,  deceased's,  shoulder,  and  commenced  walking  the  piazza. 
Witness  coming  over  and  passing  the  usual  salutation  with 
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crascMl,  witness  stepped   close  up  to  the  dc re aso<],  and  re. 'in alli- 
ed, 1  nin  very  sorry  tn  see  v«»u  so  hostile  to    bx'Otlier  KdwarA 
Decea^ic  1  said,  I  do  not  know  wliat  rij^ht  any  one  lias  trt  say  that 
I  am  hostile  to  your  brother.      Witness   replied    tliat  prisoner, 
broiht'r  I'd  ward,  said  that  he,  deceased,   was   curi-ying  that  iniu 
for  him,  and  that  he  deceased,  had  been  tryins:  5»cvei*al  time.'}  that 
morninp^  to  shoot  him,  prisoner.     Deceased  replied  that  prisoner 
must  have  come  to  that  conclusion  from  the  fact  that  he,  deceafsed, 
had  taken  his  «^nii  out  of  his  ofTice.     Deceased  siiid  he  had  a  ri'jht 
to  carry  his  gun,  and  was  in  the  habit  of  carry  in;^  it  to  kill  birds 
and  other  things  with  it,  and  no  one  could  preyeut  him.      Deceased 
then  asked  wliat  lie,  witness,  had  taken  the  crun  to  priaoner*s  of- 
fice for  ?     Witness  told  him  h(!  had  carried  it  to  prisoner  to  de- 
fend himself  from  an  attack  of  deceased,  in  case  of  an  attack.  The 
attention  of  witness  was  then  attracted  by  the  gritting  of  the  tectli 
of  deceased,  while  he,  deceased,  in   a  fierce   manner  remarking 
that  he  would  fi.ijht  prisoner  any  way  but  a    fist   and  sknll  ficbt, 
that  he  would  give  the  prisoner  one  of  his  pistols,  taking  one,  the 
smaller  one,  from  his  pocket,  and  olFering  it   to    witness,  and  he 
would  meet  him,  prisoner,  with  the  other,  or  tell  him  to  come  out 
with  his  double-barrel  gun.  I  will  allow  him  a  fair  chance,  and  der- 
il  take  the  hindmost.     Witness  then  told  deceased    that  prisoner 
Avould  not  injure  him,  deceased,  only  in  case  of  self-defence.     De- 
ceased then  spoke  of  Tilman's  havinc:  a  double-harrcl  gnn  in  hi? 
«tore  for  prisoner  to  shoot  him,  deceased,  with  ;    witness  replied, 
if  it  was  the  fact,  it  was  under  an  apprehension  of  an  attack  from 
him,  deceased.     The  gun  was  for  the  defence   of  prisoner.     De- 
ceased said,  if  Dr.  Monroe  comes  out  of  that  ofHce  with  that  srun 
I  intend  to  pop  him — 1   will  j)op  him  right  between    the  eves. 
Deceased  said  something  about  prisoner's  coming  out  without  the 
^un,  cannot  say  what.     Witness  said  if  prisoner  came  out  \rith 
the  gun,  it  would  be  for  defence,  in  case  you,   deceased,  attack 
him.     Deceased  said  he  was  not  sure  of  that,  and  if  he  dues  come 
I  will  pop  him  l)etween  the  eyes.     Witness  admonished  deceased 
not  to  do  it,  as  it  would  hang  him  and  disgrace  his  family,  and  lo 
put  up  his  gun.     Decea.^ed  replied  that  was  his  business.     Wit- 
ness then  asked  the  cause  of  his  animosity  to  prisoner.     He  re- 
plied don't  you  know  he  is  my  prosecutor  in  all  these  cases  against 
inc  ?     Witness  replied,  that  he  did  not  know  that  he,  prisoner, 
was  his,  deceased's,  prosecutor.     Deceased  then  told  witness  m 
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tell  pnsoner  he  waa.a  liar,  a  rascal,  and  a  coward.  Deceased 
said  he  could  send  prisoner  to  the  penitentiary.  Witness  ad- 
vised him  to  do  so,  and  not  seek  satisfaction  in  any  other  way. 
Deceased  said  no,  he  did  not  believe  the  law  should  have  any 
thing  to  do  with  such  difficulties  as  that ;  he,  deceased  did  not 
settle  his  diiBculties  in  that  way,  existing  between  him  and  priso- 
ner, and  refused  to  reveal  his  intentions  towards  pi-isoner,  and 
went  on  to  tell  in  how  many  cases  he  had  befriended  piisoner, 
end  mentioned  the  case  of  prisoner  and  Dr.  Steel.  That  ho  had 
regaitled  him,  prisoner,  as  his,  deceased's,  best  friend,  and  had 
nothing  that  he  would  deny  prisoner.  Said  something  about  the 
prosecuti(m  of  the  cases,  and  said  prisoner  must  have  consented  to 
become  pro8ccutor,or  the  Court  would  not  have  appointed  him,  and 
repeated  his  charges  of  cowardice,  &c.  During  this  conversation 
deceased  kept  his  eye  fixed  upon  the  office  of  prisoner,  pointing, 
and  grating  his  teeth.  Witness  and  deceased  then  separated.  At 
home,  or  after  dinner,  witness  told  prisoner  what  deceased  told 
witness  about  popping  him  between  the  eyes.  Deceased  aiid 
witness  passed  towards  the  comer  of  Mr.  Smith.  Witness  saw 
prisoner  in  the  door  of  his  oiHce.  Deceased  in  alluding  to  pris- 
oner, would  point  back  to  prisoner's  ofBce  while  prisoner  was  in 
the  offlce  door.  This  was  about  12  o'clock,  and  witness  and  de- 
ceased separated. 

James  Marchman,  sworn,  saith,  he  saw  Mr.  Macon  on  the  mor- 
ning of  the  killing  in  the  comer  of  Tilman's  piazza,  nearest  the 
office  of  prisoner,  pointing  his  gun  in  the  direction  of  prisoner's 
office ;  the  gun  was  up  to  his  face ;  rather  thinks  Macon's  body 
was  concealed  from  the  office  of  defendant,  his  head  being  in 
such  a  position  as  to  enable  him  to  see  prisoner's  office.  After- 
wards, George  Monroe  and  deceased  walked  down  by  Smith's. 
Deceased  then  returned  by  Philip  Monroe's  groceiy,  and  took  his 
seat  on  the  steps  of  the  grocery,  from  three  quarters  to  an  hour ; 
had  his  y auger  with  him.  This  was  in  the  walk  usually  from 
prisoner's  office  to  his  residence.  Macon  then  walked  to  Til- 
man's,  remained  there  two  or  three  minutes,  and  then  went  tb 
his  residence. 

Crosa-examineH, — The  steps  occupied  by  Macon  at  Monroe's 
grocery  were  those  nearest  Smith's.     The  pointing  of  the 
was  before  Macon  and  Monroe  were  together. 

Mr9.  S,  Hawkins,  sworn,  saith  witness  was  in  town  the 
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Miicoii  w:is  sliot ;  saw  Ijim  ]K>i:itiiiu;  lii"*  gun  in  the  direction  of 
Mdiiroo's  oliicc  alK)Ut  10  o'clock,  A.M.  Macon  \%'as  where  he 
could  see  Monroe's  ofllce.  Witness  did  not  see  Dr.  Monrot 
First  saw  lilm,  Maron,  in  the  (Umrl-IIouse  ;  went  direct  froa 
Court-IIouse  to  'J'ilnKnrs  store;  bad  the  gun  up  to  bis  fece. 
Mu*:on  wa.>  standing  at  the  corner  of  Tilmaw's  piazza,  near  the 
l»r»xes,  bis  liead  was  in  view  of  tbe  office,,  his  body  behind  the 
boxes,  holdin-^  the  ifun  up  ;  he  lookwl  towards  Smith's  and  then 
took  tbe  ^un  down.  Don't  recollect  seeing  any  one  else  on  the 
Court-House  sciuare.  There  was  no  one  in  the  ])iazza  in  which 
he  was  standing. 

Cross-exatnl/rd. — Mr.  Macon  was  in  the  pait  of  the  piazn 
fronting  the  Court-IIouse  near  the  boxes.  The  boxes  were 
against  the  house  ;  tliinks  ihey  wei*e  near  the  south-wc.^t  coner 
of  the  house.  Witness  stej)ped  out  to  see  if  be  was  going  to 
shoot. 

John   S.  Johnsoti,  recall cii. — Had  been  in    the   habit  of  selliDf 
Macon  laudanum  ;    some  since  he,  witness,  has  been   doing  busi- 
ness for  Til  man  since  January.     W^itness  sold  Macon  a  bottle  of 
laudanum  two  or  three  da VH  before   Macon   was    shot;    about  a 
gill  or  less.      Thinks  the  j)lacc  lie  last  saw  Macon   (before  shot) 
was  from  twenty  to  forty  feet  from  where  be  fell.      The  gun  in 
the  position  as  described  in  bis  direct  examination.      Macon  InHi^ht 
nothing  from  Tihnan*s  store  that  day  as  be  recollects  ;    had  no 
business  there  as  he  knows  of.     W^itiK'ss  had  said,   thank  God, 
the}-^  could  not  make  a  witness  of  him,  as  he  had  not  seen  any- 
thing,  meaning  he  had  not  seen  the  shooting,  and  did  not  consider 
be  had  anything  whicli  would  bo  material.     Dr.  Monroe  did  not 
come  to  Tilman*s  store  till  evening ;  did  not  buy  anything,  and 
bad  no  busmess  that  he,  witness,  knows  of. 

The  testimony  hero  closed. 

During  the  examination  of  Willis  A.  Hawkins,  one  of  the  wit- 
nesses for  the  defence,  the  counsel  for  prisoner  proposed  to  prove 
by  said  witness  th(»  declarations  of  prisoner  while  in  the  office 
with  witness  at  the  tnne  deceased  camo  by  the  office  in  the  mor- 
ning with  bis  gnn,  goinu:  to  show  that  prisoner  was  alarmed  and 
apprised  of  the  intention  of  deceased  to  attack  him,  particularly 
to  prove  the  declaration  of  j)risoner  at  that  time,  as  follows,  to 
wit ;  "  Yonder  comes  Macon  now,  with  his  yaugcr ;  he  intends  to 
shoot  or  kill  me."     Which  testimony  tho  presiding  Jmdgc  reject- 
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ed,  and  to  which  decision  of  the  Judge  the  defendant  by  his  coun- 
sel excepted. 

Defendant's  counsel  also  offered  to'  prove  by  said  Hawkins, 
that  when  deceased  was  in  the  Court-House  at  the  window,  de- 
fondant  said  to  witness,  don't  you  see  Macon  at  the  window  try- 
ing to  shoot  me  ?  Which  testimony  was  rejected  by  the  presid- 
ing Judge,  and  to  which  decision  defendant  by  his  counsel  ex- 
cepted. 

Defendant's  counsel  also  proposed  to  ask  said  Hawkins  why 
he  left  the  office  where  he  and  prisoner  wet-e  on  that  morning, 
with  the  view  of  bringing  home  the  knowledge  to  the  pnsoner 
of  the  conduct  of  deceased  on  that  occasion,  his  violence,  anger, 
ihi^eats,  &c.  Which  evidence  was  rejected  by  the  presiding 
Judge,  and  to  which  decision  defendant  by  hj^  counsel  excepted. 

Defendant's  counsel  proposed  to  pix>vo  by  said  Hawkins^  that 
defendant  told  him,  (lawkins,  that  he,  prisoner,  had  seen  the  con- 
duct of  deceased,  (as  descnbed  by  witness  in  his  testimony  as  ta- 
ken down  by  the  Court,)  after  it  occurred  in  the  morning,  and 
before  the  shooting  took  place.  Which  testimony  was  rejected 
by  the  presiding  Judge,  and  to  which  decision  the  defendant  by 
his  counsel  excepted. 

Defendant's  counsel  proposed  to  prove,  by  Giiffin  Smith,  one 
of  the  witnesses  for  defence,  that  he,  witness,  had  seen  deceased 
make  an  attack  with  deadly  weapons,  within  six  months,  upon 
prisoner,  that  piisoncr  fled  at  that  time  so  hastily  as  to  loave  his 
•cloak,  until  he,  pnsoner,  had  got  beyond  tho  reach  of  the  arms  of 
deceased;  which  testimony  was  rejected  by  the  presiding  Judge, 
and  to  which  decision  defendant  by  his  counsel  excepted. 

Defendant's  counsel  also  proposed  to  prove  by  said  Smith,  a 
continued  series  of  threats,  commencing  at  the  time  of  the  return- 
ing of  the  true  bill,  at  the  fall  tei-m  of  the  Superior  Court,  of  Leo 
county,  in  1847,  followed  up  by  repeated  acts  of  violence,  up  to 
the  time  of  the  killing,  by  the  said  deceased,  against  the  prisoner, 
expressing  a  determination  on  the  part  of  deceased  to  take  the 
life  of  piisoier  before  the  Spring  Term  of  said  Court,  in  1848. 
Which  testimony  was  rejected  by  the  presiding  Judge,  and  to 
which  decision  defendant,  by  his  counsel,  excepted. 

Defendant's  counsel  proposed  to  prove,  by  said  Smith  and 
ers,  that  deceased  was  a  rash,  violent,  bloody-minded  man, 
habit  of  taking  secretly  the  advantage  of  his  adversaiies^ 
Td*.  T.  16 
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Bonnl  contests,  and  not  willing  to  give  his  adversaries  a  fair  and 
equal  chance,  and  th;it  prisoner  was  well  acquainted  with  his 
character  as  such;  which  testimony  was  rejected  by  the  pi'csidin? 
Jiidcfc,  and  to  which  decision  defendant's  counsel  exceptc^d. 

Defendant's  counsel  also  proposed  to  prove  by  said  Smith, 
that  on  the  morning  of  the  day  on  which  the  killing  took  place, 
after  the  violent  conduct  of  deceased  on  that  morning',  and  before 
the  killing,  defendant  consulted  with  said  Smith  as  a  peace  offi- 
cer, as  to  the  propriety  of  binding  deceased  over  to  keep  the 
peace,  and  that  said  Smith  advised  him  not  to  do  so,  as  it  would 
only  enrage  deceased  and  make  him  more  violent,  and  would 
do  no  good,  as  deceased  could  give  fhe  bond,  and  it  would  not 
restrain  him  from  violence;  which  testimony  was  rejected  by  the 
Court,  and  to  whicli  decision  defendant,  by  his  counsel,  excepted. 

Defendant's  counsel  offered  to  introduce  an  order  of  the  Infe- 
lior  Court  of  Lee  county,  appointing  prisoner  prosecutor  of  de- 
ceased for  embezzling  the  poor-school  fund  of  said  countv,  as 
treasurer  of  the  poor  school  fund  of  said  county,  andalso  the  bill  of 
indictment  against  said  deceased  for  emlxjzzlement  of  said  funds, 
prisoner  being  prosecutor;  which  testimony  wasrejected  by  the  pre- 
siding Judge,and  to  which  decision  the  defendant's  counsclexcepted. 

Defendant's  counsel  proposed  to  prove  by  said  Smith,  that  pris- 
oner was  one  of  the  said  Inferior  Court  of  said  county;  ivhich  tes- 
timony the  presiding  Judge  overmled  and  rejected,  and  to  which 
the  defendant's  counsel  excepted. 

Defendant's  counsel  also  proposed  to  prove  by  Clijah  Warren, 
one  of  the  witnesses  on  the  part  of  the  State,  threats  and  acts  of 
violence  of  deceased  towards  prisoner  at  various  times  between 
the  adjouiTijuent  of  the  fall  term  of  the  Superior  Court  of  Lee 
county,  1847,  and  the  killing  of  deceased;  which  testimony  was 
rejected  by  the  presiding  Judge,  and  to  which  decision  the  de- 
fendant, by  his  counsel,  excepted. 

Defendant's  counsel  were  also  prepared  to  prove,  by  Sam- 
uel C.  Wyche,  William  Hodiford,  Elijah  WaiTen,  ClifToitl  Mon- 
roe, and  L.  P.  Cock,  and  others,  that  at  the  time  the  bill  of  indict- 
ment against  deceased,  for  embezzlement,  at  the  previous  fall 
term,  was  read,  the  said  deceased  was  heard  to  declai*e  that  the 
proserutor  of  said  bill,  (who  was  the  defendant,)  should  not  live 
till  this  term  of  said  Court,  and  be  at  Court  to  prosecute  the  same, 
and  that  threats  of  this  and  the  like  character,  accompanied  with 
acts  demonstrative  of  a  fixed  determination  to  caiiy  them  into 
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execution,  were  made  by  deceased  up  to  the  day  of  tlie  killing. 
That  the  acts  were  such  as  prowling  around  the  residence  of  de- 
fendant with  fire  aims,  walking  by  the  house  with  pistols  and  gun, 
and  watching  intently  the  while,  as  if  for  on  oppoitunity  to  carry 
his  threats  into  execution.  That  defendant,  alaimed  by  such  de- 
monstrations, had  kept  close  to  avoid  exposure,  and  often  visiting 
his  patients  by  night  stealthily,  rather  than  expose  himself  by  day 
to  the  danger  of  a  rencounter  with  deceased.  That  these  dem- 
onstrations had  been  so  frequent  and  notorious,  until  it  had  be- 
come the  universal  opinion  of  the  neighborhood  and  citizens,  that 
he,  deceased,  would  kill  the  defendant.  But  all  of  which  evidence, 
by  the  stiingent  rule  adopted  by  the  presiding  Judge,  rejecting 
the  testimony  already  oftei"ed,  as  to  the  threats  and  violence  of 
deceased,  was  excluded ;  and  to  which  defendant's  counsel  be 
lieve  they  have  a  right  to  except. 

After  the  testimony  for  the  State  and  prisoner  had  been  closed, 
and  the  cause  argued  by  counsel  on  both  sides,  the  presiiling 
Judge,  his  Honor,  Lott  Warren,  charged  the  jury,  among  other 
things,  in  substance  as  follows  :  "  That  the  Court  greatly  doubt- 
ed the  propriety  of  his  having  admitted  for  the  considemtion  of 
the  juiy,  the  testimony  showing  any  of  the  conduct  of  either  de- 
ceased or  prisoner  on  the  day  of  tjie  killing,  except  that  which 
occurred  immediately  at  the  time  of  the  killing,  but  that  as  the 
Couit,  had  admitted  the  testimony  of  their  conduct  during  the 
morning,  the  jury  were  bound  to  consider  it  in  making  up  their 
verdict.  And  that  it  was  a  source  of  much  gratification  to  the 
Couit  that  we  have  a  supreme  Couit  for  the  correction  of  errora, 
oflen  committed  for  want  of  time  and  opportunity  to  investigate 
cases  on  the  circuit,  and  that  if  this  Court  has  improperly  reject- 
ed evidence  offered  for  the  defendant,  and  it  should  be  necessary, 
he  can  take  the  case  up  and  have  the  error  corrected."  To  which 
defendant  by  his  counsel  excepted. 

The  jury  retired  to  their  room,  and  after  consulting  upon  the 
case,  about  nine  o'clock  on  Saturday  night,  brought  in  a  verdict 
of  guilty. 

Defendant,  by  his  counsel,  moved  before  his  Honor  Judge  War- 
ren, for  a  new  trial,  on  the  following  grounds,  to  wit: 

1st.  The  jury  found  contraiy  to  law. 

2d.  The  jury  found  contrary  to  evidence. 

3d.  For  grossly  improper  conduct  on  the  part  of  the  jui*y  du- 
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ring  their  delihcratioim  on  said  cause,  as  shown  by  the  acoompt- 
nying  affidavits. 

4th.  That  the  jury  dispersed  after  being  impannelled  tod  swora 
to  try  said  cause,  and  i*vL'ii  aAer  they  had  receiTed  the  charge  of 
the  Court,  and  before  they  had  made  up  their  verdict.  The  jaiy 
Tvho  tried  said  cause,  frequently  after  thoy  had  received  the 
charge  of  the  Couit,  and  retired  to  deliberate  upon  their  verdiet, 
left  the  jury  room  through  the  back  door,  sometimes  one,  and 
sometimcii  •  •  <  than  one  at  time,  and  retired  from  the  jniy* 
room  from  fifteen  to  tvventy  minutes  at  a  time,  in  the  dark,  nnac- 
companied  by  the  SheiifT  or  his  deputy,  or  any  laivful  bailiff,  aod 
out  of  their  sight  and  peraons  were  lurking  about  and  around  the 
jury-i'oom  from  which  the  jury  as  aforesaid,  retired,  as  aforesaid, 
which  jury  being  in  a  room  on  the  lower  floor  and  of  easv  accefl 
to  persons  who  were  without. 

r>th.  The  Court  eri*ed    in  refusing  to  allow   the  defendant  to 
prove,  that  as  a  .lustice  of  he  Irferior  Couit  of  this  county,  and 
at  the  request  of  his  asi«ociate  Justices,  he  had  and  did,  at  the  kit 
term  of  ^lis  Superior  Couit,  become  the  prosecutor  of  the  deceas- 
ed for  eniliezzling,  a^  '  oasurer  of  the  ]K>or  school  fund   of  said 
county,  the  poor  school  fund  of  said  county,  and  that  in   conse- 
quenje  of  said  ])i(>socution  of  said  deceased,  and  after  the  findingf 
of  the  tme  bill  by  the  Grand  Jury  against  said  deceased,  said  de- 
ceased, at  that  tenn  of   said  Court,  had  said  he,  meaning  defen- 
dant, should  not  b<^  at  the  next  teiTn  of  said  Court  to  prosecure 
deceased,  for  he,  deceased,  would  kill  him  and  put  him  out  of  the 
way  before  the  next  term  of  this  Court.    And  that  deceased  cS- 
ten  threatened  to  kill  him,  defendant,  between  the    adjournment 
of  the  last  term  of  this  Com!  and  the  kiHi!)g,  and  bad^  on  serertl 
occasions,  attacked  defendant  with  deadly  weapons,  and  thot  de- 
fendant had  always  declined  a  rencontre  with  deceased,  till  the ft- 
tal  rencontre  that  resulted  in  the  death  of  deceased^  and    which 
threats  had  come  to  the  knowledge  of  defendant. 

6th.  For  that  the  Court  erred  in  refusing  to  allow  wilne» 
Hawkins,  who  testified  on  the  stand,  to  state  what  defendant  said, 
and  what  manifestations  of  alarm  he  showed,  when  deceased  pass* 
ed  by  his  office  in  the  morning  of  the  rencontre ,*  with  his  yauger 
rifle,  and  which  would  have  gone  to  show  that  defendant  stood  in 
fear  of  his  life  from  deceased,  he,  piisoner,  saying,  "yonder 
comes  Macon  now,  and  he  intends  to  shoot  me." 
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7th.  For  that  the  Court  erred,  in  refusing  to  admit  the  testi- 
mony of  Griffin  Smith,  and  Willis  A.  Hawkins,  by  whom  dcfen- 
•dant's  counsel  oflbred  to  prove,  that  defendant,  about  dinner  time 
■of  the  day  of  the  recontre,  told  Hawkins  and  Smith  of  the  con- 
•duct  of  Macon  towards  him,  (defendant,)  during  that  moiuing, 
and  asked  the  propriety  as  to  his  taking  out  a  peace  warrant  for 
deceased,  and  was  told  by  them  that  in  their  opinion,  it  would  on- 
ly make  him  more  reckless. 

8th.  For  that  the  Court  en^d,  in  charging  the  jury  that  he 
greatly  doul)ted  the  prrpnety  of  his  having  let  in  for  their  con- 
sideration, the  testimony  showing  any  of  the  conduct  of  the  par- 
ties on  that  day,  except  that  which  occun'cd  immediately  at  the 
time  of  the  killing,  because  it  was  calculated  to  induce  the  jury 
to  discard  it  from  their  minds,  although  the  Court  also  charged 
them  that  they  were  bound  to  take  it  into  consideration  in  their 
deliberations — and  because  if  the  counsel  for  defendant  had 
known  tliat  the  Court  would  have  expressed  such  doubts,  they 
would  have  introduced  other  evidence  of  the  conduct  of  the  par- 
ties at  the  time  of  the  shooting. 

9th.  For  that  the  Court  erred,  in  charging  the  jui7  that  if  the 
Court  had  em^d  in  i-ejecting  testimony  that  might  have  been  of 
service  to  the  defendant  in  his  defence,  that  the  defendant  could 
carry  that  error  to  the  Supreme  Court,  and  have  it  corrected, 
because  it  was  calculated  to  impress  upon  the  mind  of  the  jury, 
that  in  consequence  of  rejection  of  the  testimony  the  defence  was 
not  made  out. 

10th.  For  that  one  of  the  jurors  who  was  in  favor  of  conviction 
as  strongly  expressed^  by  him,  took  out  of  the  jury  room  in  the 
dark,  out  of  sight  and  out  of  heanng  of  the  other  jurors,  anotheV 
juror,  who  was  equally  strongly  opposed  to  a  verdict  of  guilty,  as 
expressed  by  him  before  he  went  out  of  the  room,  where  said  two 
jurors  had  a  private^  conversation,  (no  one  beingpi*esent  but  them- 
selves,) of  some  twenty  or  thiity  minutes  duration,  after  which 
they  returned  to  the  jui*y-room,  and  the  juror,  who  was  opposed 
to  a  verdict  of  guilty  when  he  went  out,  immediately  on  his  return 
to  said  room  consented  to  a  verdict  of  guilty. 

11th.  For  that  one  of  the  jurors  who  sat  on  the  trial  of  defen- 
dant, to  wit :  William  Stanley,  had  formed  and  expressed  an  opin- 
ion in  relation  to  the  guilt  of  the  defeniJant,  declaring  his  belief 
of  his  guilt  before  he  was  sworn  as  juror,  as  will  appear  from  ac- 
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compaiiying  allidavit ;  and  that  this  ia-:t  La  >  come  to  tlio  knowl- 
odge  <»rilic  prisoner  siiicp  tlio  voidict  was  rendered. 

12th.  In  that  the  Court  erred,  in  not  anowing*  the  prisKinerto 
])rove  the  violent  and  vindictive  character  of  deceased ;  and 
that  he  always,  in  personal  difficulties  with  his  enemies,  sought 
unfair  advantages  of  them. 

loth.  For  that  the  Court  erred  in  charging  the  jury  at  all, not 
having  been  requested  by  any  of  the  juroi*s  to  do  so. 

And  the  above  grounds  of  motion  for  a  new  tnalbcinn-arjnied 
were  overruled,  to  which  decision  defendant  by  his  counsel  ex- 
ce])ted. 

Judgmont  was  then  entered  up,  and  sentcneo  pronounced  up 
on  the  prisoner.  Whereupon  the  defendant,  by  his  counsel,  ex- 
cepts to  all  the  above  stated  decisions  in  saidcause,  and  for  a  spec* 
ification  of  error  assigns  the  following: 

1st.  The  Court  erred  in  refusing  to  allow  defendant's  counsel 
to  prove  by  Willis  A.  Hawkins,  the  declarations  of  prisoner  while 
in  the  office  willi  Hawkins,  when  deceased  went  by  in  the  morn- 
ing with  his  gUn,  going  to  show  that  prisoner  was  alarmed  and 
ap})nsed  of  the  intention  of  deceased  to  attack  him,  prisoner,  aud 
particularly,  that  pjisoner  said,  "Yonder  comes  Macon  now  with 
his  yauger,  and  he  intends  to  shoot  or  kill  me." 

2d.  The  Court  erred  in  refusing  to  allow  defendant's  counsel 
to  prove  by  said  Hawkins,  that  when  deceased  was  in  the  court 
house,  at  the  window,  piisoner  said  to  witness,  "  don't  you  see 
Macon  at  the  window  trying  to  shoot  me." 

3d.  The  Court  erred  in  rejecting  the  statements  of  Hawkins 
as  to  why  he  left  the  office  where  he  and  the  piisoncr  were  on 
the  morning  of  the  killing,  with  a  view  of  bringing  home  to  the 
prisoner  the  knowledge  of  the  conduct  of  the  deceased  on  thatOG- 
casiou,  his  violence,  threats,  anger,  &c. 

4th.  The  Court  erred  in  refusing  to  allow  defendant's  counsel 
to  prove  by  Hawkins  that  prisoner  told  him,  Hawlcins,  after  the 
violent  conduct  of  deceased  in  the  morning,  (as  described  by  said 
Hawkins  in  his  te^^tiniony  as  taken  down  by  the  Court,)  and  be- 
fore the  shooting,  that  the  prisoner  had  seen  the  violent  coudud 
of  deceased. 

5th.  The  Court  erred  in  rejecting  all  the  sayings  of  the  priso- 
ner made  during  the  morying  of  the  killing  and  before  tlie  killing, 
and  during  the   violent  conduct  of  deceased,  and  which  wonU 
w  that  prisoner  knew  of  said  conduct. 
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6th.  The  Court  erred  in  refusing  to  allow  prisoner's  counsel  to 
prove  by  Griffin  Smith,  that  deceased,  in  1848.  within  the  last  six 
month**,  had  made  an  attack  with  deadly  weapons  upon  pnsoner, 
that  prisoner  fled  at  that  time  so  hastily  as  to  leave  his  cloak,  un- 
til he,  prisoner,  got  on  his  horse  and  out  of  the  reach  of  the  aims 
of  the  deceased. 

7th.  The  Court  erred  in  refusing  to  allow  prisoner's  counsel  ta 
prove  by  Griffin  Smith,  Samuel  C.  Wyche,  Itsaac  P.  Cock  and 
William  Bodiford,  a  continued  series  of  threats,  followed  up  by 
acts  of  violence,  from  the  adjoumment  of  the  fall  term  of  the  Su- 
perior Court  of  Lee  county  in  1847,  up  to  the  time  of  the  killing, 
by  the  said  deceased,  against  the  prisoner,  showing  a  determina- 
tion on  the  part  of  deceased  to  take  the  life  of  prisoner  before 
the  spring  term  of  said  Court  in  1848. 

8th.  The  Court  eiTed  in  refusing  to  allow  prisoner's  counselto 
prove  by  Griffin  Smith,  that  dectjased  was  a  violent,  rash,  and 
bloody-minded  man,  in  the  habit  of  taking  advantage  of  his  ad- 
verearies  in  personal  contest,  and  that  prisoner  was  well  acquain- 
ted with  his  character  as  such. 

9th.  The  Court  erred  in  rejecting  all  evidence  of  the  violent, 
vindictive,  and  dangerous  character  of  deceased,  and  which  was 
known  to  pi-isoner. 

10th.  The  Court  erred  in  refusing  to  allow  defendant's  coun- 
sel to  prove  by  Griffin  Smith,  that  on  the  morning  of  the  day  on 
which  the  killing  took  place,  after  the  violent  conduct  of  deceas- 
ed on  that  morning,  and  before  the  killing,  prisoner  consulted 
with  said  Smith,  as  a  peace  officer,  as  to  *he  propriety  of  binding 
deceased  over  to  keep  the  peace,  and  that  said  Smith  advised 
him  not  to  do  so,  as  it  would  only  enrage  deceased,  make  him 
more  violent,  and  would  do  no  good,  as  deceased  would  give  the 
bond  and  it  could  not  restrain  him  from  violence,  but  make  him 
more  reckless. 

11th.  The  Court  erred  in  rejecting  as  evidence,  the  order  of  the 
Inferior  Court  of  Lee  county,  appointing  prisoner  prosecutor  of 
deceased,  for  embezzling  the  poor-school  fund  of  said  county  as 
treasurer  of  the  poor-school  of  said  county. 

12th.  The  Court  erred  in  rejecting  as  evidence  the  bill  of  in- 
dictmcut  against  deceased,  for  embezzling  the  poor-school  funds 
of  Lee  county  as  treasurer  of  the  poor-school  of  said  county. 
13th,  The  Court  erred  in  refusing  to  admit  evidence  that  pria- 
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oner  was  om;  of  the  Justices  of  the  Inferior  Court  of  said  couotr^ 
14lh.  The  Court  erred  in  refusinn^  to  allow  prisoner's  cooxuel 
to  prove  by  Elijah  Warren,  one  of  the  witnesses  on  tbe  part  of 
the  State,  thi-eats  and  acts  of  violence  on  the  pait  of  decet»- 
cd  toward  prisoner  at  various  times,  between  tbe  adjoun- 
ment  of  the  fall  term  of  the  Su|>erior  Court  of  Lee  county,  1847, 
and  tlie  killin*^  of  deceased. 

16th.  The  Court  erred  in  refusing  to  allow^  tbe  counsel  for 
prisoner  to  prove  by  Clifford  Monroe,  that  decearsed  bad  been 
prowling  around  the  I'esidtMice  of  prisoner  at  vaHons  times  since 
the  first  throat  made  to  I.  P.  Cock,  on  return  of  the  true  bill,  with 
his  gun,  and  watching  the  house  intently,  and  that  on  one  occi- 
sion  she  saw  him  hide  behind  an  ox-cart,  near  the  house,  as  if 
way-lay inpf  prisoner. 

IGth.  The  Couit  erred  in  overruling  tbe  motion  made  by  At' 
fendant's  counsel  for  a  new  trial,  upon  each  and  all  the  ground* 
embraced  in  the  rule  for  a  new  trial,  which  were  taken  by  said 
counsel. 

Affidavit!!  Jiled  and  submitted  to  the  Covrt,  with  the   notice  for  tf 

new  trial, 
Georgia,  Lee  County. — Personally  came  before  me,  William 
Cr.  Hcald,  who,  lieing  duly  sworn,  deposes  and  says  tBat  be  wi» 
one  of  the  bailiffs  having  charge  of  the  jury  who  tried  tbe  com  of 
The  State  vs.  Edicard  F.  Monroe,  on  Saturday  nigbt  last — that 
the  jury  retired  afler  the  cause  had  been  given  them  in  charge  by 
the  Couit,  to  a  private  room  in  Starksville  wbicb  had  fvro  doon.      \ 
one  in  front  and  the  other   opposite  behind,  no    shutter  to  tke 
front  door,  the  back  door  could  be  seen  from  tbe   firont  door,  bj 
any  person  standing  in  the  street  in  front  of  the  house,  that  when- 
it  was  getting  to  be  dark,  deponent  proposed  to  go  after  candkik       | 
did  it,  leaving  bailiff  Levining  in  charge  of  tbe  jury  ivbile  he 
would  be  gone,  and  remarking  in  presence  of  tbe  juiy^  that  they      ; 
knew   that  the  Judge  had  strictly  forbade  them  to  speak  to  any 
body — when    deponent  returned,  some   of  tbe  body  lold  his 
that  some  of  the  body  were  out  and  be  had  better  bring  tbem  in      i 
-^^eponent  looked  out  of  the  window  and  saw  two  of  tbe  ju-       t 
ry  out  at  the  end  of  the  house  conversing  veiy  low,  so  thai  depo- 
nent could  not  tell  what  they  were  talking  about ;  saw  that  one 
of  them  was  captain  Blake,  and  said  to  him,  captam  yuu  had 
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better  come  in  the  house — said  be  would  presently  or  something 
lo  that  amount — in  a  fevV  moments  they  both  came  in — this  was 
about  the  time  deponent  had  lighted  a  candle.  Deponent  walked 
backward  and  forwards  before  the  front  door,  and  some  of  the  ju- 
ry called  for  water— deponent  went  in  the  room  and  handed  out 
the  bucket  to  the  other  bailiflf  to  go  and  get  some — the  other  bai- 
liff said  to  deponent,  "there  must  be  somebody  talking  behind 
the  house,**  Deponent  then  went  into  the  back  room  and  saw 
two  of  the  jurors  coming  in.  Blake  was  one  of  tl.ese  jurors,  and 
when  he  came  in,  another  juror  remarked,  fliat  he  wanted  to  go 
out  and  consult  with  him*  too.  They  walked  out  at  the  back  door 
and  soon  returned,  but  while  out  they  were  out  of  the  view  of 
this  deponent.  Deponent  then  went  out  of  the  back  door  him- 
self, and  took  a  position  behind  a  china  tree,  to  watch  and  see  if 
any 'body  was  about.  No  body  came  about  dunng  the  minute  or 
two  he  staid  there^ — walked  round  the  house  and  went  back  to  the 
gate,  opposite  the  front  door — sent  Levining  to  order  somebody 
offence  or  twice — that  in  consequence  of  deponent's  meeting  with 
delay  in  being  able  to  procure  a  candlestick  and  candle  of  Philip 
Monroe,  there  being  such  a  crowd  there,  he  must  have  been  ab- 
sent from  the  jury-room  after  the  light,  some  smait  length  of 
time,  but  deponent  cannot  gay  how  long ;  and  during  his  absence 
the  jury  was  under  the  care  of  bailiff,  Levining,  and  cannot  say 
what  transpired  during  his  absence. 

Sworn  to  and  subscribed  in  open  Court,  this  29th  May,  1848. 

[Signed]         WIL  LIAM  GRIGG  HE ALD. 

GEORGE  C.  TICKNOR,  ClerL 

Georgia,  Ler  County. — Before  me  personally  came  Joshua 
Levining,  who  being  duly  sworn,  says,  that*  he  was  one  of  the 
bailiffs  in  charge  of  the  jury,  who,  in  the  Superior  Court  of  said 
county,  tried  the  case  of  the  State  of  Georgia  rs.  Edward  V.  Mon- 
roe^ for  murder,  and  rendered  their  verdict  of  guilty,  on  Satur- 
day night  of  last  week ;  that  the  room  in  which  the  jury  delibera- 
ted, was  a  private  house,  having  no  upper  stories,  and  but  two 
rooms,  one  front  and  back  door,  that  the  back  door  was  leading 
into  a  com  field,  that  frequently,  during  the  deliberations  of  said 
jury,  after  they  had  received  the  charge  of  the  Court,  in  said  ca?e, 
and  before  they  made  up  their  verdict,  the  jurors,  one,  two,  and 
as  many  as  three  at  a  time,  left  the  room  through  the  back  door 
TOL.  T.  17 
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of  the  bouse  or  room,  there  being  no  abutter   to   the   front  door, 
he  thinks,  none  to  the  back   door,  and   unaccompanied  by  any 
iheiifF,  deputy  sheriff;  or  bailiff;  and  in  the  dark,  some  of  them  toe- 
ing absent  from  the  jury-room,  so  alone,  for  and  during-  some  tf 
teen  or  twenty  or  thirty  minutes  at   a  time;    that    at  the  com- 
mencement of  the  deliberationsof  said  jury,  some  of  the  jury  de- 
clared they  never  would  agree  to  find  the  defendant  guilty,  otbera 
declared  they  never  would  agree  to  find  him  innocent,  which  de- 
Hberations  were  heard  by  this  deponent.     On  one  occasion,  da- 
ring said  deliberatioifs,  one  of  the  jurors,  who  had  expressed  him- 
self decidedly  in  favor  of  acquitting  the  defendant,  and  one  who 
had  expressed  himself  as  decidedly  the  other  way,  at  the  goliciu- 
tion  of  the  juror  in  favor  of  a  conviction,  lefl  the  jury-room,  and 
went  out,  where  witness   saw  them  conversing  secretly,  but  did 
not  hear  or  undei-stand  any  thing  they  said,  it  was  in  the  dark  too 
— while  they  were  thus  holding  their  private  conversation  in  the 
dark,  by  themselves,  and  which    lasted  some   twenty    or   thirty 
minutes,  another  juror  came  out  to  them,  where   they  wei-e  talk- 
ing, when  one  of  them,  and  he  thinks  Mr.  Blake,  who  was  in  ft- 
vor  of  convicting  the  defendant,  told  the  other  juror  who  had  ap- 
proached them,  to  go  back,  which  he   did;  the    two   first  jurora 
that  were  out  continuing  their  converaation ;  and  when  at  the  ex- 
piration of  some  twenty  or  thiity  minutes   afler  they  first  woDt 
out,  the  two  jurors  wont  back  into  the  jury-room ;   the  juror  who 
was  for  acquitting  the  defendant  when  he  went  out,  agi-eeing  when 
he  came  in,  to  sign  a  verdict  of  guilty — at  and  during  a  part  of  the 
time  of  the  said  conference  of  the  two  jurors,   they  weie  out  of 
sight  of  this  deponent — there  being  a  number  of  persons   about 
and  around  the  jury- room,  who  were  not  jurors — and   who,  this 
deponent  was  exerting  himself  to  keep  away.     Two  of  said  per- 
sons so  lurking  about  said  jury-room,  to  wit:  Alfred  Kersey  and 
Wm.  Corkadale.  cursing  this  deponent,  and  swearing  they  were 
in  the  public  streets,  &:c.  &c.     This  deponent  further  says,  that 
during  the  deliberations  of  this  jury,  all  the  jurors  wei'e  hardly 
ever  in  the  loom  at  the  Sinie  time;  they  kept   going  out   at  the 
back  door,  out  of  sight  sometimes  for  twenty  or   thirty  minutes,        I 
and  returning  through  it  and  the   front  door.     Tbeie  seemed  to 
be  less  cool  deliheration,  and  more  excitement  and  confusion  than 
I  ever  saw  before  in  a  jury  room,  and  especially  among  many  or 
several  of  the  jurors— rsome  of  them   deporting  themselves,  00 
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much  so,  that  it  was  remarked  by  one  of  the  bailiiFs,  that  they 
were  more  like  bees  starting  to  swarm. 

Swoi*n  to,  and  subsciibed  in  open  Couit,  29th  May,  1848. 

[Signed]        JOSHUA  LEVINING. 

GEORGE  C.  TICKNOR,  Clerk. 

Lee  Svperior  Court,  May  Term,  1848. 
^  Georgia,  Ler  County. — In  open  Court,  personally  dfinS  Je»* 
Be  Tucker  and  Calvin  King,  who  being  duly  sworn,  deposeth  and 
eaith,  that  they  heard  William  Stanley,  one  of  the  jury,  who  tried 
the  cause  of  the  St4ife  vs.  Edward  V.  Monroe,  charged  with  muT* 
der,  and  tiied  at  this  term  of  the  Couit,  and  a  verdict  of  guilty^ 
say  on  the  Sunday  evening  preceding  the  firet  day  of  this  term,  that 
from  what  he  knew,  he*d  stretch  the  prisoner,  alluding  to  his  char- 
acter as  a  juror,  he,  then,  having  been  ■  summoned  to  appear  at 
this  Court  as  a  petit  juror,  and  then  went  on  to  say  in  substance^ 
that  the  prisoner  was  guilty  of  wilful  murder.  All  this  occurred 
before  the  said  Stanley  was  taken  and  sworn  in  said  case. 
Sworn  to,  and  subsciibed  in  open  Court,  29th  May,  1848. 

[Signed]         JESSE  TUCKER. 

CALVIN  KING. 
GEORGE  C.  TICKNOR,  Clerk. 

Lee  Superior  Court,  May  Term,  1848. 

Georgia,  Lee  County. — In  open  Court,  personally  came  Edr 
ward  V.  Monroe,  who  being  duly  sworn,  says,  that  he  never  knew 
or  heard  o£  the  fact  set  foith  in  the  affidavit  of  Jesse  Tucker  and 
Calvin  King,  as  to  the  formation  and  expression  of  an  opinion 
by  the  juror,  William  Stanley,  previous  to  his  being  taken,  em- 
pannelled  and  sworn  bb  a  juror  on  the  trial  of  the  State  vs.  Ed- 
ward  V.  Monroe,  this  deponent,  charged  with  murder,  and  not 
until  he  had  been  so  taken,  empannelled  and  sworn  as  a  juror. 

Sworn  to  in  open  Couit,  this  29th  May.  1848. 

[Signed]        EDWARD  V.  MONROE. 

GEORGE  C.  TICKNOR,  Clerk. 

I  have  deemed  it  my  duty  to  spread  out  fully,  all  the  facts  con- 
nected with  this  case.  It  is  one  that  has  created  much  excitement 
in  the  section  of  country  where  the  catastrophe  occurred,  and 
which  baa  attracted  no  ordinary  share  of  attention  in  eyery  poi^ 
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tion  of  the  Stale.  The  nature  of  the  transaction  is  well  calculat- 
ed to  produce  cinolion.  And  the  character,  calling,  and  couDei- 
ion  of  the  piiiicipal  parties  involved,  are  such  as  utierlv  to  pre- 
clude the  idea  of  itiditterence,  where  so  much,  too,  is  at  stake. 
It  is  (fxcusahle  for  friends  on  both  sides  to  feel  on  this  melancbol- 
ly  occasion.  J5ut  cahnness  and  composure  become  this  tiibuual; 
an<l  we  will  proceed,  with  all  practicable  brevity,  to  express  our 
opinidH  on  the  various  pcints  presented  in  the  record  and  argu- 
ment. 

And  with  a  view  to  condensation,  instead  of  considering  eadi 
alleged  error  separately,  we  will  endeavor  to  group  together  such 
as  properly  fall  under  the  same  head,  omitting  all  reference  to 
the  assignments  whicii  were  abandoned  in  the  discussion. 

[1.]  And  the  first  conij)laint  is  the  rejection,  by  the  presiding 
Judge,  of  the  whole  of  the  testimony  which  went  to  establi>h 
by  prisoner's  own  acts  and  declarations,  his  knowledge  of  the 
threats  and  violent  conduct  of  the  deceased,  and  of  his  constant 
alarm  and  apprehent^ion  by  reason  thereof,  of  death  or  some  great 
bodily  hurt  at  the  hands  of  Macon. 

This  is  a  nice  question,  and  one  which  requires  to  be  treated 
with  dehcacy  and  discrimination.     If  we  unconditionally  refuse 
to  allow  a  defendant,  under  any  circumstances,  to  have    his  con- 
duct interpreted  by  his  acts  and  speech,  we  shall    frequently  de- 
liver over  the  accused,  a  helpless  and  hopeless  sufferer,  to  the        i 
penally  of  the  law.     If,  on  the  other  hand,  we  permit  him  to  man- 
ufacture testimony  ior  himself,  the  most  mischievous  consequeii* 
ces  would  often  ensue.     For  how  easy  is  it  to  feign   fears  which 
arc  not  felt,  and  shape  our  cour.^e  in  such  a  way  that  premedi- 
tated revenge,  while  it  gluts  itself  in  the  blood  of  its  hapless  vic- 
tim, will  refer  to  the  ])ast,  as  proof,  not  merely  of  innocence,  but 
of  the  harras^ing  alarm,  fiom  the  bondage  of  which  the  accused 
has  long  groaned  to  be  delivered.     When  an  act  is  done»  to  whicli 
it  is  necessary  to  ascribe  a  motive,  it  is  always  considered  that 
what  is  said  at  the  time,  from  whence  the  motive  may  be  collect- 
ed, is  a  pail  of  the  res  gcsfw. 

[2.]  As,  where  the  question  is  under  the  Bankiupt  Act, 
whether  a  trader  oi  dered  himself  to  be  denied  when  at  home,  or 
Icfl  his  house  in  order  t(^  delay  creditors,  what  he  said  at  thetime 
of  the  act  done,  must  necessarily  be  admitted  to  explain  it,  though 
not  what  he  said  at  another  time.     liejj.  Temp.  Hard,  267.    5 
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T.  R.  512.  So  in  an  action  by  bushand  and  wife,  for  wounding 
ibe  wife,  Lord  C.  J.  Holt  alljtfrod  wbat  tbe  wife  said  immediate- 
ly upon  the  burt  received,  and  before  slie  bad  time  to  devise  any 
tbing  for  ber  own  advantage  to  be  given,  in  evidence  as  a  pait  of 
the  res  gestce.  Skin,  402.  And  Lawrence,  J.  in  Aveson  vn.  Ld. 
Kinnaridj  6  East^  188,  said  tbat  **  it  is  every  day's  expeiience  in 
actions  of  assault,  tbat  wbat  a  man  has  said  of  bimself  to  J^sur- 
geon,  is  evidence  to  show  wbat  bo  suffered  by  reason  o^^^P  as- 
sault" Lord  Ellenborougb,  C.  J.  in  tbe  same  case,  stated  tbat 
be  should  admit  in  evidence,  in  an  action  against  tbe  adulterer, 
tbe  declai*ation  of  the  wife  upon  ber  elopement,  tbat  she  fled 
from  immediate  terror  of  personal  violence  from  tbe  busband  ; 
though  not  if  it  were  a  collateral  declaration  of  some  matter 
which  happened  at  another  time.  A  nd  the  whole  Court  unani- 
mously held  in  the  case  in  East^  that  in  an  action  by  the  busband 
upon  a  policy  of  insurance  on  tbe  life  of  bis  wife,  declarations  by 
the  wife,  made  by  ber  when  lying  in  ber  bed,  a])parently  ill,  stal- 
ing tbe  bad  state  of  ber  beallb,  at  tbe  penod  of  ber  going  to  Man- 
cbester,  (whither  she  went  a  few  days  before,  in  order  to  be  ex- 
amined by  a  surgeon,  to  get  a  certificate  of  him  of  good  bealtb, 
preparatory  to  making  the  insurance,)  down  to  tbat  time,  and  ber 
apprebension  tbat  she  could  not  live  ten  days  longer,  by  which 
time  the  policy  bad  to  be  returned,  nve  admissible  in  evidence  to 
show  her  own  opinion,  who  best  knew  tbe  fact  of  tbe  state  of  ber 
health  at  tbe  time  of  effecting  the  policy,  which  was  on  a  day  in- 
tei*vening  between  the  time  of  ber  going  to  Manchester  and 
tbe  day  on  which  said  declarations  were  made.  In  Rex  vs, 
ElhJia  S  my  the  and  three  others^  which  was  an  indictment  for  a 
forcibly  entry,  counsel  for  Gbddard,  one  of  tbe  defendants,  wish- 
ed to  ask  tbe  witness,  whether,  at  tbe  titne  tbe  bouse  was  search- 
ed, Goddard  having  a  warrant  in  bis  hand,  did  not  state  for 
whom  he  searched.  Archbold,  for  tbe  prosecution,  objected, 
tbat  what  Goddard  said  could  not  be  evidence  in  bis  own  favor. 
But  Lord  Tenterden,  C.  J.  ovemiled  tbe  objection,  and  decided 
that  he  would  hear  wbat  tbe  defendant,  Goddard,  said  at  the 
time,  as  to  who  he  was  searching  for.  5  Cnrr.  ^  Pay,  201.  In 
Rex  vs.  Crutc/dey,  lb.  133,  on  an  indictment  on  tbe  Sta.  7  4*  8  Geo. 
IV.  c.  30,  s.  4,  for  breaking  a  threshing  machine,  tbe  Court  allowed 
William  Davis,  a  witness,  to  be  asked  whether  tbe  mob  by  whom  the 
machine  was  broken,  did  not  compel  persons  to  go  with  them, 
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then  compel  each  person  to  give  one  blow  to  the  machine,  and 
also,  whether  at  the  time  the  pnsoQcr  and  himself  were  forced 
to  join  the  mob,  they  did  not  agree  together  to  i-un  away  from 
tbe  mob  the  first  opporlnnity.  Qii  general,  what  a  party  says,  is 
not  evidence  in  his  favor,  unless  it  be  a  part  of  a  conversation  of 
which  some  other  part  has  already  been  given  by  the  opposite 
part^^  But  where  the  declarations  of  a  party  accompany  tbe 
act  ^^  are  a  pait  of  the  transaction,  it  becomes  admissible.  These 
declarations  are  often  (extremely  material  in  cases  of  mutiny  on 
board  shij)S,  as  it  frequently  happens  that  when  the  mutine«n 
have  deposed  the  captain,  they  find  that  none  of  them  ait?  able  to 
navigate  the  ship,  and  they  then  force  one  of  the  officers  to  as- 
Bume  the  command  of  her;  and  he  is  in  many  cases  brought  to 
trial  because  he  appeared  to  be  acting  with  and  directing  the 
mutineers. 

In  TTie  State  of  Maryland  vs,  Charles  Ridgley^  2  Harr.  ^  Mc' 
JH.  120,  an  indictment  for  murder,  the  Court  determixjed  that  tbe 
declarations  of  the  piisoner  antecedent  to  the  fact,  were  admis- 
sible, as  tending  to  explain  and  reconcile  his  conduct,  and  to  dis» 
cover  the  quo  anhno  with  which  the  homicide  was  committed.  I 
would  remark,  as  it  respects  this  case,  which  is  so  diiectly  in  point, 
that  it  seems  fi*om  the  meagi'e  report  of  it  accompanying-,  a  half- 
page  only,  that  for  aught  that  appeara,  it  was  decided  without  ar- 
gument and  without  authority. 

Hosmer,  Ch.  J.  in  Enos  vs.  Sni/lle,  3  Conn.  250,  thus  laid  down 
the  rule  :  That  to  b(;  a  part  of  the  res  gcsta^t  the  declarations  must 
have  been  made  at  the  time  of  the  act  done,  which  they  are  sup- 
posed to  characterise,  and  well  calculated  to  unfold   the  nature 
and  quality  of  the  facts  they  were  intended  to  explain,    and  so 
harmonize  w^ith  them  as  obviously  to  constitute   one  ti'ansaction. 
And  we  apprehend  the  rule  as  thus  stated,  approaches  as  near  to 
accuracy  as  is  consistent  with  the  nature  of  the  subject.     The  dif- 
ficulty will  be  found  in  its  application.     We  will  endeavor,  how- 
ever, to  test  the  evidence  olfcred  and  refused  by  this  priociple. 

And  upon  this  point  I  am  free  to  acknowledge  that  I  feci  some 
embarrassment.  'I  he  first  inclination  of  my  mind  was  to  reject 
the  whole  of  the  testimony  of  Hawkins  and  Smith,  as  to  the  acts 
and  declarations  of  the  prisoner.  And  I  still  think  that  the  safer 
course  will  be  to  exclude  much  of  this  proof.  The  difficulty  con- 
sists in  sifting  and  separating  that  which  is  legal  from  that  which 
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is  illegal.  The  exclamation  of  Monroe  to  Hawkins,  in  the  office 
of  tbe  latter  on  the  morning  of  the  day  when  the  killing  took 
place,  "  yonder  comes  Macon  with  his  y  auger"  is  free  from  valid 
objection,  but  what  follows,  "  he  intends  to  shoot  or  kill  me,**  is 
clearly  inadmissible.  .The  transaction  as  testified  to  at  the  win- 
dow of  the  Court-Honse,  and  the  conversation  between  the  wit- 
ness and  the  prisoner,  relative  thereto,  is  of  doubtful  competen- 
cy. Were  I  presiding  in  a  capital  case,  I  should  dislike  to  re- 
ject it.  Defendant's  counsel  proposed  to  ask  the  witness  why'he 
left  the  office  where  he  and  prisoner  were  in  the  morning, with  a 
view  of  bringing  home  to  the  knowledge  of  the  prisoner,  the  con- 
duct of  the  deceased  on  this  occasion,  his  violence,  anger,  threats* 
&c.  which  evidence  was  disallowed.  No  sufficient  reason  occurs 
to  us  for  repelling  this  j)roof.  We  cannot  anticipate  what  it 
would  have  disclosed.  Ihcre  is  nothing  exceptionable  in  the 
question  propounded.  For  aught  that  appears,  the  answer  might 
have  brought  home  to  the  prisoner  knowledge  of  the  conduct  of 
the  deceased,  and  of  his  threats,  wholly  independent  of  his  own 
sayings.  We  hold,  too,  that  the  statement  of  prisoner  to  witness 
before  the  shooting  took  place,  that  he  saw  the  conduct  of  tiie 
deceased  on  the  morning  of  the  day,  as  it  was  described  by  Haw. 
kins,  should  have  been  let  in.  For  whether  he  saw  it  or  not,  and 
even  conceding  that  this  declaration  was  false,  still  it  establishes 
the  fact  conclusively,  and  a  most  material  fact  it  is  too,  that  the 
piisoner  was  appiiscd  beforehand,  from  hearaay  or  observation, 
of  the  hostile  purpose  of  the  deceased. 

As  to  the  testimony  of  Smith,  in  reference  to  the  peace  war- 
rant— ^had  the  witness  gone  faither,  and  swore  that  defendant  ac- 
tually applied  for  a  warrant,  and  that  upon  his  advice,  it  was 
abandoned,  I  should  be  strongly  disposed  to  hear  the  evidence. 
But  it  stops  one  step  shoit  of  this.  It  only  proposes  to  show 
that  the  prisoner  cansulted  with  witness,  touching  the  propriety  of 
resorting  to  the  proceeding.  We  tliink  it  useless  to  examine  in- 
to tliis  branch  of  the  case  more  minutely. 

[3.]  It  is  contended  that  the  Couit  erred  in  refusing  to  allow 
the  introduction  of  testimony,  to  prove  a  continued  series  of 
threats  accompanied  by  acts  of  violence,  from  the  deceased  to- 
wards the  prisoner— commencing  some  months  previously,  and 
coming  down  to  the  time  of  the  killing,  and  all  showing  a  deter- 
mination on  the  part  of  the  deceased  to  take  the  life  of  the  defeiH 


136  SUPREME   COURT  OF  GE0RGI4. 


Monroe  rit.  Tin.'  SlJitr  c»l*  CroorgiR. 


daiit  before  the  next  en^',uilIg  term  ofllie  Lee  Superior  Court; 
iind  wliicli  llircats  and  coiuluct  were  known  to  the  defendant. 

My  remarks  will  be  short  on  this  point,  having  already  decided 
during  the  present  term,  in  the  case  of  Jo/tn  D.  Howell  vjt.  The 
iS/fl/c,  that  naked  th "eats  unaccompanied  with  personal  violence 
were  admissible,  to  show  the  rtiasonableness  of  the  defendant's 
fcai*8,  provided  a  knowledge  of  the  threats  were  brought  home 
to  him.  This  doctrine  may  be  inferred  from  what  fell  from  the 
Court  in  Huilghis  vft.  The  Sfafr,  2  Kvlhj,  173. 

On  the  trial  of  Meade  and  ]k'lt  for  the  murder  of  Law,  1  Lew^ 
is  C  C  181,  the  Court  allowed  evitlence  to  be  given  of  the  threats 
of  the  bo;rtnien,  the  day  previous,  that  they  would  come  at  night 
and  pull  his  house  down.  And  Holroyd,  J.  in  charging  the  jury, 
Haidj  **  If  you  are  of  the  opinion  that  the  priscmers  were  re- 
ally attacked,  and  that  Law  and  his  jiaity  were  on  the  jioint  of 
breaking,  or  likely  to  do  so,  and  to  execute  the  threats  of  the  day  be-' 
Jore^  they  were  justified  perhaj)s  in  firing,  as  they  did." 

In  Tlie  People  vs.  Rector^  19  Wend,  ,067,  one  of  the  questions 
'  raised  by  the  prisoner's  counsel,  was,  that  the  Court  should  have 
received  proof  of  the  violent  breaking  of  the  pnsoner*s  house,  the 
previous  Saturday  night — that  the  inmates  had  been  badly  abu- 
sed ;  and  that  the  rioters  threatened  to  return  anf>ther  night,  soon  of" 
ter,  and  break  in  iftheif  were  not  ad/nittrd,  and  this  was  offered  to 
establish  a  reasonable  ground  ft>r  the  pris(mer's  apprehending 
of  a  similar  threat,  n(»w  repeated  and  attempted.  The  Court 
say — *•  They  do  not  understand  it  to  be  objected,  that  real  alarms 
on  the  part  of  the  pnsoner,  on  apparent  though  unreal  grounds, 
was  not 2>er(inent  to  the  issue  ;  and  Meade's  case,  already  referred 
to,  is  cited  with  approbation. 

In  Patrick  Blake* s  case,  1^2  Citi/  Hall  Recorder,  99,  the 
Court  held,  that  the  prosecutor  had  the  right  to  show  repeated 
quarrels  between  the  prisoner  and  the  deceased,  to  ei^tab- 
lish  the  ?nalo  an  into ;  but  that  he  could  not  go  back  to  a  re- 
mote period,  and  show  a  particular  quarrel,  unless  he  followed  it 
up  with  proof  of  a  continued  difference,  flowing  from  such 
quarrel.  Such,  precisely,  was  the  object  of  the  evidence,  which 
was  repelled.  What,  1  ask,  really  excited  the  prisoner  to  the 
commission  of  this  act  ?  He  seems  throughout  to  be  wholly  free 
from  the  dominion  of  passion.  Did  he  really  and  bona  fide,  then, 
bcliev6  that  deceased  was  coming  towards  him  with  intent  to 
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kill,  or  do  him  some  great  personal  injury  ?     Did  not  all  the  cir- 
cumstances justify  this  appi'ehension  1     In  the   opinion   of  this 
Court,  any  thing  which  could  have  operated  upon  his  mind  may  / 
be  proved.    Monroe  seems  to  have  lived  in  habitual  fear  and 
alarm,  and  he  probably  had  good  cause. 

[4.]  It  is  further  argued  that  the  Court  erred  in  rejecting  evi- 
dence which  went  to  show  that  the  deceased  was  a  violent,  rasb, 
and  bloody-minded  man,  reckless  of  human  life,  in  the  habit  of  ta-  ' 
king  advantage  of  his  adversanes  in  personal  contests,  and  not 
willing  to  give  ihem  a  fair  and  equal  chance  in  fight,  andjhat  the 
prisoner  was  well  acquainted  with  his  .character,  in  this  par- 
ticular. As  a  general  rule,  it  is  ti*ue,  that  the  slayer  can  derive 
no  advantage  from  the  character  of  the  deceased,  for  violence, 
provided  the  killing  took  place  under  circumstances  that  showed 
he  did  not  believe  himself  in  danger.  Yet  in  cases  of  doubt, 
whether  the  homicide  was  perpetrated  in  malice,  or  from  apriiv 
ciple  of  self-preservation,  it  is  prope  to  admit  any  testimony  cal- 
culated to  illustrate  to  the  jury,  tlie  .lotive  by  which  the  prisoner 
was  actuated.  3  S.SfP,  308.  An-,  in  this  view,  we  think  the 
evidence  was  improperly  ruled  out.  Reasonable  fear,  under  oar 
code,  repels  the  conclusion  of  malice  ;  and  has  not  the  charac- 
ter of  the  deceased  for  violence,  much  to  do  in  determining  the 
reasonableness  or  unreasonableness  of  the  fear  under  which  the 
defendant  claims  to  have  acted  ?  Does  it  make  no  difference  \ 
whether  my  adversary  be  a  reckless  and  overbearing  bully,  hav-  | 

ing  a  hearts  lost  to  all  social  ties  and  order,  and  fatally  bent  on 
mischief;  or  is  a  man  of  Quaker-like  mien  and  deportment  ?  One 
who  never  strikes,  except  in  self-defence,  and  then  evincing  the 
utmost  reluctance  to  shed  blood  ?  We  apprehend  that  the  im- 
minence of  the  danger,  as  well  as  tho  chances  of  escape,  will  de- 
pend greatly  upon  the  temper  and  disposition  of  our  foe.  In  these 
cases,  every  individual  roust  act  upon  his  own  judgment,  and  in  view 
of  his  solemn  responsibihty  to  the  law.  If  the  assailant  intend 
to  commit  a  trespass  only,  to  kill  him  is  manslaughter  \  but  if  he 
design  to  perpetrate  a  felony,  the  killing  is  self -defence,  and  jus- 
tifiable. 1  Hawk,  P.  C.  ch.  28,  sec.  23.  1  East,  C,  L.  272. 
Who,  knowing  the  character  of  Kyd,  the  pirate,  or  of  the  infa- 
mous John  A.  Murrell,  would  not  instantly,  upon  their  approach 
armed  with  deadly  weapons,  act  upon  the  presumption,  that  rob- 
bery, or  murder,  or  both,  were  contemplated  ?  We  would  not 
VOL.  T.  18 
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be  unilerstood  as  applying  these  terms,  or  using  this  illostratioD 
in  reference  to  the  actual  character  of  the  deceased ;  but  to  the 
hypothetical  case,  made  by  the  hill  of  exceptions. 

In  the  opinion  of  this  Court,  there  was  error  also,  in  refusing 
to  allow  the  defendant  to  prove  that  as  a  Justice  of  the  Inferior 
Court  of  Lee  comity,  and  at  the  request,  and  by  the  appoint- 
ment of  his  associates,  he  became  the  prosecutor  of  the  deceased, 
for  embezzlement,  as  treasurer,  of  the  poor-Fchool  fund  of  said 
county  ;  and  that  in  consequence  thereof,  the  deceased  vowed 
that  the  defendant  should  not  be  at  the  trial  of  said  indictment, 
for  that  he  would  kill  him.  As  a  general  rule,  it  is  expedient  to 
receive  all  the  eviJence  which  goes  to  show  the  state  of  feeling 
of  the  parties  towards  each  other,  at  the  time  of  the  act  commit- 
ted. And  for  the  feame  puipose.  testimony  may  be  given  of  law- 
suits existing  between  the  parties.  The  State  r*.  Mfvrs,  2  Hah. 
220.  How  strong  does  this  principle  apply  in  the  present  case. 
The  question  to  be  settled  is,  wbs  this  homicide  the  result  of 
malignity,  or  human  infirmity,  or  manly  caution]  To  answer 
this  enquiry  satisfactorily,  we  must  transpoit  ourselves  back  to 
fche  period  when  this  rencounter  took  place.  We  must  sub- 
stitute ourselves  in  the  shoes  of  the  defendant.  By  becoming 
the  public  prosecutor  of  the  deceased,  he  had  kindled  the  most 
deadly  giiidge  in  his  bosom.  He  pi-oclaimed  his  ]>urpose  to  take 
his  life  before  the  prosecution  is  tei-minated.  His  threats  and 
menacing  conduct  are  continued  down  to  the  fatal  moment  when 
he  fell.  The  prisoner  is  forced  to  abandon  his  practice  by  day, 
and  to  pursue  it  stealthily  by  night.  To  excuse  the  deadly  shot, 
is  he  not  entitled  to  have  all  those  facts  and  circumstances  sub- 
mitted to  the  jury  I 

[5.]  The  testimony  having  been  closed  and  the  cause  argued 
by  counsel;  the  Court,  in  its  charge  to  the  jury,  stated  'that  he 
greatly  doubted  the  propriety  of  his  having  admitted  for  their  cod- 
sideration,  the  testimony  showing  any  of  the  conduct,  either  of  the 
deceased,  or  prisoner,  on  the  day  of  the  killing,  except  that  which  oc* 
cuiTdd  immediately  at  the  time  of  the  killing;  but  it  having  been 
received,  they  were  bound  to  consider  it  in  making  up  their  ver- 
dict. His  Honor,  Judge  Warren,  further  stated,  that  it  was  a 
8  jurce  of  much  gratification,  that  we  had  a  Supreme  Court  for 
the  correction  of  errors,  often  committed  for  want  of  time  and 
opportunity  to  investigate  cases  on  the  circtnt,  and  that  if  evi- 
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dence  offered  in  behalf  of  the  defeudant  had  been  improperly  re- 
jected, and  it  ehould,  in  consequence  thereof,  become  necessary, 
the  defendant  could  take  the  case  up,  and  have  the  error  Correct- 
ed. And  to  these  instructions  the  accused  by  his  counsel  excep- 
ted. 

It  being  the  opinion  of  this  Court,  that  the  evidence  refeiTed 
to  was  both  legal  and  proper,  we  ara  constrained  to  say  that 
its  force  should  not  have  been  iveakened  by  this  intimation  from 
the  Bench.  We  think,  too,  that  the  remark  which  fell  from  the 
Court,  reminding  the  jury  of  the  existence  of  an  appellate  tribu- 
nal, to  which  the  case  with  which  they  were  then  charged  migjit 
be  earned  up,  if  the  evidence  offered  by  the  prisoner  had  been 
wrongfully  withheld — however  well  in^entioned,  was  calculated, 
nevertheless,  to  lessen  their  sense  of  their  own  responsibility; 
and  at  the  same  time  to  convey  the  idea,  that  the  proof  already 
before  them  was  not  sufficient  to  acquit  the  defendant. 

So  much  for  what  occurred  duiing  the  progress  of  the  trial,  and 
befoie  the  verdict  was  rendered. 

[6.]  One  of  the  new  grounds  taken  in  the  motion  for  a  new  tri- 
al, was  that  William  Stanley,  one  of  the  jury  who  tried  the  case, 
had  prejudged  the  piisoner,  having  been  heard  to  declare  on  Sun- 
day, before  the  trial,  as  appears  by  the  depositions  of  Tucker  and 
King,  that  **Jrom  what  he  knew  ^  he  would  at  retch  the  prisoner  **  It 
appears  also,  from  the  affidavit  of  Monroe,  himself,  that  the  fact 
of  the  dqisualification  of  the  juror  was  unknown  to  him  till  after 
he  was  sworn  and  empannelled,  when  it  was  too  late  to  except 
to  said  juror,  for  want  of  qualification.     Prince^  429. 

We  fully  subscribe  to  the  doctrine,  that  motions  for  new  trial, 
are  to  be  received  with  caution,  and  for  the  reason  assigned,  be- 
cause there  are  few  cases  tried,  especially  those  involving  lite,  in 
which  something  new  may  not  be  hunted  up,  and  because  it  leads 
very  much  to  perjury,  to  admit  new  evidence  after  the  party  who 
has  lost  the  verdict  has  had  an  opportunity  of  discovering  his  ad- 
versai*y*s  strength  and  his  own  weakness.  5  Serg,  Sf  Rawh%  41. 
Still  prisoner's  have  rights,  and  there  are  certain  legal  safe- 
guards which  must  be  preseiTed  immaculate  ;  the  purity  .of 
the  stream  of  justice  is  involved  in  it.  One  of  these  safeguards 
is,  that  the  jury  shall  be  impartial  and  unMa.  sed  ;  their  minds 
free  from  prejudgment.  It  is  desirable,  if  practicable,  that  every 
juror's  mind  should  be  as  white  as  paper.     This,  however,  is 
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srairrlv  t<i  lu'  t'xiurtril,  wIh'ii  tlioy  come  from  the  same  con 
wheiv  I  ho  utUjiice  is  coiiiniittfd.  iir,  hi  tlio  language  of  the  C( 
llii  niou  Law,  tif  riantfo.     Prcjudiring  the  prisoner  is  one  thing. ; 

the  expression  of  loose  opinions,  founded  usually  upon  run 
wlien  ii  revoUinjr  crime  hsis  been  recently  committed,  is  very 
ferent.  Whenever  the  juror  evinces  a  predetermination  to  c 
denin,  an  ailjiidicalitm  hefon*  trial  or  verdict,  ^'ithout  refpxv 
llie  evidence,  it  is  a  ;w/*-lrial  p^r  «';  and  the  fact,  when  discU): 
slinnld  enrlrle  the  party  to  a  rehearing.  And  while  I  would  ti 
this  i!istitntion,  so  vital  to  lilnTty  and  free  government,  withgi 
tendi*rness,  1  nnist  say  that  he  who  gets  his  consent  to  swerve 
a  jury,  when  hi*  must  know  that  his  mind  is  utterly  disqua 
eil  tVoni  (lt>inir  justice  helwe.'n  the  prisoner  and  the  State,  is  j! 
ty  of  irro-is  nii<ronihicr.  To  convict  one  capitally  under  s 
circunisianci'.N,  is  tn  perpeti  le  an  offence  Httlc  &iliort  of  niut 
itself. 

What  dt»e>  the  sh.iwiiiij  dsc lose  in  this  case  ?  M'as  the 
pressiuii  UM'tl  hy  Stanley,  il;  "juror,  the  idle  and  unguarded  e 
lititni  of  rxcitiMl  fet-liny  .'  Was  it  of  such  a  nature  as  to  rer 
it  likely  that  his  ]lrep^»•4se^•-i^»n  would  readily  yield  to  pn 
We  think  not.  He  declared  that  *\from  what  heknrtc,^"  not  w 
lu^  h'aniiMl  liy  rumor  or  idle  i;os>ip.  **  hr  tpould  xirvtch  the  jn 
Hvry  l>id  not  this  vitv  laniruaire  indicate  a  state  of  feelini; 
easily  to  he  effaced  .'     His  mind  was  made  up. 

f7.)  We  take  the  rule  to  he  this:  Whenever  the  ohjectiof 
the  jnn»r  would  he  good  cause  ofdudlensxe  for  favor,  if  disco 
ed  in  time,  it  will  W  irinund  for  a  now  trial,  if  not  found  out 
after  verdict.  In  this  case  the  record  shows  no  attempt  on 
]>art  of  the  St:iii'  to  /;n])]ii>rt  the  verdict  and  the  competency 
the  juior,  Uiit  even  hy  his  own  atHdavit.  And  the  omission  set 
to  he  a  viitnal  concession  o!  his  prejudice  as  alleged.  And 
ausrht  that  appears  on  the  o:iier  hand,  there  is  no  g^und  for  p 
sumintj  nenlj.^iMice  on  the  part  of  the  defendant  in  not  ascerta 
ini;  this  fact  l^efon*  trial. 

If  a  party  have  cause  of  c.iallenge,  andknow  of  il  time  enon 
before  the  trial,  if  lie  do  no!  challenEre,  he  shall  not  haTe  a  n 
trial.  ('"/if//v/,  if  he  has  not  timelv  notice.  Graham  om  Scir  1 
ah,  ,")U. 

if  the  ground  of  application  for  a  new  trial,  disclosed  by  the 
iidavits  on  the  part  of  the  defendant,  had  remained  unanswered  a 
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uncontradicted,  I  should  luive  thought  the  Court  justified  in  making 
this  rule  absolute  ;  for  it  would  go  to  create  a  prejudice  against  trial 
by  jury,  if  verdicts  are  to  be  the  result  of  previous  determination; 
and  exprcsciions  such  as  those  imputed  to  the  juror.  Hart,  would 
have  been  a  good  ground  of  challenge,  if  proved  to  the  extent  to 
which  they  have  been  alleged  in  the  affidavit.  In  Rex  vs.  Cook, 
6  St,  Tr,  337,  expressions  of  this  nature  wei-e  deemed  so  improp- 
er, that  the  juror  ought  not  to  be  asked  whether  he  had  used 
them,  but  that  they  ought  to  be  proved  by  such  as  had  heard 
them  spoken.  If,  thcrefoi'e,  the  expressions  imputed  to  Hart 
had  remained  unanswered,  the  cause  must  have  been  I'eferred  to 
a  new  jury.  Per  Tindal,  Ck.  J.  Ruinudge  vs,  Ryan,  9  Blii^- 
ham,  333. 

A  new  trial  was  granted  upon  affidavit  in  Dent  vs.  The  Hun- 
dred of  Hertford,  2  Salkeld,  645,  l>ecause  the  foreman  of  the  jury 
declared  before  the  trial,  that  the  plaintiff  should  never  have  a 
vei-dict,  whatever  witnesses  he  produc€^d. 

I  would  observe  that  the  Court,  in  such  cases,  will  not  receive 
an  affidavit  of  the  fact  from  the  jurymen  themselves.  2  Blackst, 
1299.    1  T.  jR.  U.  Q 

[8.]  They  will  bo  heard,  however,  in  their  own  vindication.  3 
Green/.  204.    4  Vcmt,  3Q3. 

In  CJain  rs.  Cain,  et  al,  1  B,  Monroe,  213,  it  was  decided,  that 
although  the  affidavit  of  one  of  the  jurors  certifying  that  an- 
other one  of  them  made  declarations  since  their  finding,  which, 
if  true,  exnnced  his  partiality  and  incompetence,  was  inadmis- 
sible for  several  reasons,  and  especially  on  grounds  of  policy,  for 
preventing  the  insecurity  which  might  result  from  tampeiing 
with  Juries  after  veixlict ;  yet  it  does  seem  to  us,  continued  the 
Court,  that  the  evidence  of  Smith,  a  sti-anger,  and  that  of  the 
party,  John  Cain  himself,  of  the  fact  that  one  of  the  jury  (Hahn) 
had  frequently  declared,  before  he  was  summoned  as  a  juror,  that 
he  never  would  find  a  verdict  in  favor  of  a  will,  wliich  did  .not 
make  equal  distribution  among  the  testator's  children,  were  ad- 
missible and  furnished  sufficient  cause  for  a  new  trial.  Cain's  af- 
fidavit also  avowing,  as  it  did,  that  this  fact  was  unknown  to  him- 
self and  his  counsel  until  af\er  the  verdict. 

In  Cody  vs.  The  State,  3  Haw,  Miss,  R,  27,  this  question  came 
under  the  consideration  of  the  Court.  It  appears  from  the  re- 
port, that  Patrick,  one  of  the  jurors  declared,  **  that  if  he  should  be 
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fMi  till*  jiii'v,li(Mli(l  not  think  111-  ctitild  clear  tbedefentlaTit,  hut  sho 
bi-  luiuiidto  find  liinj  miilly/'  Tlii>  f;ict  wiis  made  to  appear  l<v 
afiidiivit  c»r  Willinni  iSjiow.  Judi^e  Trotter  said  :  "  A  due  roffnn 
tin;  >Jin(litv  of  llic  trial  bv  iurvand  thecoiislitiitional  riijbt  vvhicli 
been  i^unrantied  lo  every  man,  tfi  a  trial  in  all  cased  of  tbe  k 
before  tin*  Cfuirt,  by  an  impartial  jury  of  bis  coiinly,  demanil 
tin  be  ronceived,  a  new  trial." 

W'lnitever  wcmld  be  a  i^ood  eauso  of  cliallciige  fc>   a  juror, 
tbe  Court  in  K«*ntueky,  if  disiMivered  in  time,  will   l»c    cause 
grantinj:^  a  now  trial,  if  not  discovered  till  tlie  jury  have  rcti 
lo  con>i<ler  their  verdict.     J/c/v/"//////  r.\\S//tif/i,  llarJtM,  1G7. 

In  State  rx.  IhtplinXf  I   />V///,  .*i7.*{,  an  uffnlavit    was  ]>rodui 
that  tlM»  foieinan  of  the  jury  bad,  on  the  mornin«r  of^  qhJ  1,^1 
tbe  trial,  said  that  be  lia<l  come  from  hemic  to  hang'evet'V  dam 
counterfeit ini;  ra.scal,  and  that  he   was  determined    to  bantr 
prisoiM'r  at  all  evenJs.     Tin?,  it  was  contended,  wa.s   such   an 
proper  piece  of  conduct  r>n   the  |)art  of  tbe  foreman,  as  was  m 
ci«Mit  lo  vitiate  any  verdict,  much  more  so  where  the  life  of  a 
izen  was  conci-rned.     The  Court  were  of  the  opinion  that  tbe 
jection  was  a  i^ood  ground  for  a  new  trial;    and  that  it  would 
iliilicult  to  sav  that  it  was  not  so,  even  if  tbe  character  of  tbe  y 
iKjss  was  of  a  suspi<!i(»us  character.     At  all  events,  it  i.s  a  dot 
ful  ])oint,  iu  which  case  it  was  tbe  duty  of  tbe  Coiiit    to    lean 
tbe  merciful  side,  and  give  the  prisoner  another  chance  for  a 
trial. 

In  '2,  Morion n,  2'),  a  new  trial  was  granted  upon  affidavit  i 
tbe  foreman  dec!lared  that  the  plaint  ilf  should  never  have  a  verd 
wbatevi'r  witni'sses  be  pi  educed. 

[!)  I  And  these  decisions  are  all  right.  The  law  requires  tl 
jurors  should  be  omiti  vxcrptiftir  majorvs^  not  liable  to  an  obj 
tiou  tin  account  (»f  malice,  ill-will,  hatred,  revenge,  i>re-jiidgiiie 
or  th(»  lik(».  If  they  are  under  any  of  these  influences,  they  a 
certaiidy  improper  jurors  to  try  a  citizen  for  bis  life. 

If  a  p»*rs(»n,  who  was  on  ibc  first  trial,  is  put  on  the  second  i 
al,  ami  the  fact  is  not  known  to  the  party  until  tbe  second  verd; 
is  TfudtMed,-  it  is  sufncient  cause  for  a  new  trial.  4  Dihh  I 
Whi'n*  a  juror,  ])'eviously  to  tin*  tri:il,  dec.bired  that  if  he  was  i 
the  jury  he  would  give  ^i'lOOO  damages,  and  the  defendant  did  n 
know  the  fact  until  after  the  verdict,  it  is  sufHcient  ground  for 
new  trial.     IL  191.      Where  a  party  after  a  verdict,  proves  th 
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ono  of  the  juroi*s  had  said  before  the  trial  that  his  mind  wa«  made 
up  against  him,  and  the  party  also  makes  affidavit  that  he  knew 
nothing  of  the  fact  before  the  trial,  this  is  cause  for  a  new  trial. 
3  B/hfj,  37.  A  juror  having  dcclaicd  before  the  trial,  that  he  nev- 
er would  give  a  verdict  against  the  party  who  aftei'wards  obiain- 
ed  the  verdict,  is  good  grv)uiid  for  a  new  trial,  if  the  objection 
was  not  known  to  the  other  paity  at  the  time  of  the  trial.  2 
C/ta^nnan,  45. 

The  doctrine  in  Virginia,  upon  applications  of  this  kind,  is, 
that  the  Court  will  weigh  all  the  circumstances  of  the  case,  and 
decide,  whether  in  justice  to  the  State  and  the  prisoner,  a  new 
trial  ought  or  ought  not  to  be  granted.  1  Robinson,  575,  In  Da- 
vid E.  Brown  vs,  the  Commomrealth,^2  Va.  Cas.  516,  a  motion 
was  made  for  a  new  trial  on  the  ground,  that  one  of  the  juiymen 
had  made  up  an  opinion  of  the  guilt  of  the  defendant,  before  the 
trial,  and  admitted  it  afterwards  in  a  conversation  with  some 
young  gentlemen  who  were  questioning  him  as  to  the  propriety 
of  the  verdict.  The  motion  was  overruled  for  the  reason,  that 
the  conversation  was  not  of  a  very  serious  character,  and  was 
had  in  consequence  of  the  verdict  being  questioned  rather  im- 
properly, and  was  therefore,  entitled  to  little  weight.  Besides, 
the  juryman  himself,  who  was  admitted  to  be  intelligent  and  high- 
ly respectable,  expressly  swears,  that  his  judgment  was  not  influ- 
enced by  the  reports  he  had  previously  heard,  but  by  the  testimo- 
ny only.  See  also,  2  Va.  Cos.  6.  5  Rand.  (i55.  And  in  Jones's 
case,  1  Leigh,  598,  the  Court  refused  to  set  aside  a  verdict  of 
guilty  which  it  considered  just  in  itself,  though  the  objections  per- 
haps, might  have  been  good  ground  of  challenge,  if  known  and 
disclosed  before  the  jurors  were  elected  and  sworn. 

If  this  case  rested  upon  this  footing  alone,  we  should  be  strong- 
ly inclined  to  grant  a  new  trial ;  for  we  cannot  say  that  we  are 
satisfied  with  the  justice  of  the  verdict. 

In  Jeffries  vs.  Randall,  \  4  Mass,  205,  it  was  held,  that  where  a 
party  objecting  had  made  the  requisite  inquii-y  of  the  juror  upon 
the  voir  dire,  and  failed  of  discovering  the  fact  which  would  have 
disqualified  him,  a  new  trial  might  be  granted,  if  it  should  after- 
wards be  discovered,  that  he  did  not  stand  indifferent  in  the  cause. 

The  record  before  us  does  not  disclose,  whether  any  prelimi- 
nary inquii-y  was  made  of  the  juror  at  the  time  of  the  trial,  accor- 
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diiiff  to  the  directions  of  the  Statute,  with  a  view  to  test  bis  int 
fereiic.c. 

Dicta,  may  be  found,  I  know,  wbicb  upon  slight  cxaminati 
migbt  seem  to  conflict  with  the  i*ule  wbich  we  maintain. 
Boohy  I'Jf'  the  State,  4  Yer^.  Ill,  it  is  said,  tbat  a  new  trial  willi 
be  granted,  because  of  the  incompetency  of  a  juror  ;  andJud 
White,  in  delivering  the  opinion  of  the  Court,  remarked,  that 
render  this  ground  available,  for  the  purpose  of  setting  the  v 
diet  aside  and  granting  a  new  trial,  it  ought  to  appear,  tliat  i 
paity  injured  by  it,  the  defendant,  could  not  avail  himself  o 
for  challenge.  The  law  will  not  pei-mit  him  to  lie  by,  take  i 
chances  of  a  verdict  in  his  favour,  and  if  adverse,  bring  fonvj 
his  exception  waived  at  the  proj)er  time  of  making  it,  and  cla 
a  further  benefit.  It  will  be  plainly  seen  however,  from  read 
the  whole  of  this  case,  that  the  main  if  not  the  only  difficulty  v 
the  Court,  was  owing  to  the  defect  in  the  evidence  by  wh 
:  the  application  was  8upj)orted.     The  juror  himself^  swore  that 

believed  the  defendant  did  not  know  that  he  had  bet  on  the  i 
diet  before  the  trial.  But  the  Couit  said,  they  could  not  rely 
this;  for  if  true,  there  was  better  evidence  in  the  pow^er  of 
defendant  to  show  it,  that  is,  himself.  And,  since  he  was  sil 
on  the  occasion,  the  testimony  of  Larkman,  the  juror,  w^as  iiifei 
evidence  and  ought  not  to  be  received. 

The  inference  therefore,  manifestly  is,  tliat  if  the  paity  was 
norant  of  the  objection  at  the  time  of  the  trial,  and  that  fact  1 
been  satisfactorily  established,  a  new  trial  would  have  been  awa 
ed,  notwithstanding  the  general  obseivatious  which  fell  from 
Court. 

But  for  the  apprehension  of  extending  this  opinion  to  an  i 

reasonable  length,  I  would  notice  the  few  other  cases  to  be  fou 

in  the  books,  seemingly  adverse  to  the  doctrine  which  we  prop< 

to  establish.      They  will   be  found  to  turn  on  other  points,  a 

\  when  rightly  understood,  to  strengthen  our  position. 

[10.]  The  other  ground  for  granting  a  new  trial  in  this  cm 
is,  the  misconduct  of  the  jury,  after  they  had  retired  to  their  rooi 
It  appears  from  the  affidavits  of  the  bailiffs,  Heard  and  Levinin 
that  after  the  jury  were  charged  with  the  case  and  put  in  cust 
dy  of  the  officers  of  the  Couit,  a  portion  of  them  withdrew  fro 
the  room,  and  were  absent  in  the  dark  and  out  of  sight  of  tl 
bailiffs  for  some  fifteen  or  twenty  minutes  at  a  time,  and  uim1< 
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circumstances  which  shewed,  that  they  miglit  have  been,  if  they 
were  not,  actually  tampered  with. 

Whether  the  mere  separation  of  the  jury  in  a  criminal  ca.»<e, 
is  of  itself  sufficient  to  set  aside  a  verdict,  is  an  open  quention, 
and  one  bv  no  means  authoritativciv  settled.  In  civil  suits  and 
small  misdemeanors,  the  prevalent  autliority  in  Enp^land  is,  that 
the  separation  of  the  jury,  is  not  sufficient  to.r=et  aside  the  verdict. 
The  King  vs.  Wool  and  of/i4irs,  1  Chittj/,  10  i.  In  cases  of  felony, 
however,  many  of  the  Courts,  especially  in  this  country,  seem  in- 
chned  to  adopt  a  stncter  rule.  It  is  frequently  stated  in  the  au- 
thorities, that  in  modem  times,  the  antiquated  strictness  of  the 
law  has  been  much  relaxed  in  this  regard,  and  that  in  no  case  is 
it  necessaiily  wron^,  for  a  jury  to  dispei'se  with  or  without  the 
permission  of  the  Couit,  duiing  the  progress  of  the  trial.  11 
Ohio  ReptJt,  474.  13  //>.  492.  15  IL  72.  4  Cowen,  26.  1  PcTfn- 
syhania  Repts,  278.  1  Ilahf.  110.  1  Gallison  C.  L\  IL  360. 
2  South  Ca.  Repts,  827,  1  Conn.  232,  238.  In  note  3  Cowen, 
355.  8  Pick.  170.  4  Johns.  487.  1  Ch.  Cr.  L.  629.  2  B.  and 
A.  426.     2  Wend.  352.     3  Johns.  252.- 

And  yet  in  the  oldest  case  reported,  to  wit :  the  Ear]  of  KenCs 
casCt  in  the  year  book,  in  the  reign  of  Henry  VII,  it  was  decided 
that  the  dispersion  of  a  jury  by  reason  of  a  thunder  storm,  and 
a  conversation  held  with  some  of  them,  in  which  it  was  suggested 
that  the  matter  in  controversy  was  l>etter  for  the  Earl  of  Kent 
than  the  Bishop,  upon  great  considemtion,  the  verdict  was  sus- 
tained   and  pronounced  good,  notwithstanding  the  irregularity. 

In  a  note  to  Smith  &  Thompson,  1  Coweji,  2^1,  by  the  learned 
Reporter,  all  the  cases,  English  and  American,  are  collated,  and 
the  conclusion  of  this  review  is,  that  the  propriety  or  improprie- 
ty of  keeping  the  jury  together  in  each  particular  case,  is  a  mat- 
ter resting  pretty  much  in  the  sound  discretion  of  the  Court. 

Thus  circumstanced,  we  are  called  on  to  fix  the  inile,  for  the 
first  time  in  this  State  ;  and  of  one  thing  we  are  clear,  viz  :  that 
no  principle  or  practice  tending  to  insure  the  impartial  adminis- 
tration of  justice  and  the  purity  of  jurors,  should  in  the  slightest 
degree,  be  abandoned  or  impaired. 

We  will  state  a  few  cases,  and  then  deduce  the  principle,  which 
after  mature  reflection  we  consider  the  truo  one. 

George  McLain,  was  convicted  in  1836,  in  Tennessee,  of  the 
crime  of  murder  in  the  first  degree.     Duiing  the  progress  of  the 
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ti*ial,  several  bills  of  exceptions  were  filed  for  irregularity  in  con- 
ducting the  same,  and  alter  the  verdict  )iad  been  returned,  a  mo- 
tion was  made  for  a  new  trial,  founded  on  the  affidavits  of  John 
Clayton,  one  of  the  jurors,  and  Martin  B.  Brim.  The  affidavits 
of  Clayton  and  Brim,  show,  that  after  the  jury  urere  swom^  and 
daring  the  continuance  of  the  trial,  which  lasted  sereral  days,  a 
part  of  the  jury  did  frequently  of  a  night,  after  they  had  retired 
from  the  Court,  absent  themselves  from  the  balance  of  the  jury, 
without  being  under  the  charge  of  an  officer,  and  remain  absent 
for  the  space  of  fifteen  or  twenty  minutes. 

Fiom   this  brief  statement  it  will  be  perceived,  bow^  identical 
are  the  facts  in  the  two  cases. 

The  princip  A  question,  says  Judge  Turley,  in  this  ease  is, 
whether  the  Court  below  erred,  in  refusing  to  grant  a  new  trial 
for  the  causes  set  fi>rth  in  these  affidavits.        Wc  think  it  did. 
The  right  of  trial  by  jury,  has  always  in  England,  and  in  this 
country,  been   considered  of  such  vital  importance  to  the  securi- 
ty of  the  life,  liberty  and  property  of  the  citizen,  that  great  care 
has  been  taken  to  jircserve  it  unimpaired.     That  the  person  ac- 
cused may  haTJ  the  full  benefit  of  a  judgment  by  hin  peeiv,  it  is 
absolutely   necessary  that  the  minds  of  the  jurors  should  not  have 
prejudged  his  case  ;  that  no  impression  should  be  made  to  ope- 
rate on  them,  except  what  is  derived  from  the  testimony  giren  in 
Court,  and  that  they  should  continue  impartial  and   unbiassed. 
These  objects  can  only  be  attained,  by  selecting  those  vrho  have 
no  preconceived  opinions  as  to  the  guilt  or  innocence  of  the  pris- 
oner, and  by  not  permitting  them  to  separate  from  each  other 
after  they  have  been  sworn,  and  mingle  with  the  balance  of  the 
community.      This  was  directed  to  be  done  in  the  case  now  un- 
der consideration,  but  was  not  complied  with.     The  affidavits, 
which  are  uncontradicted,  show  conclusively,  that  several  of  the 
jury  repeatedly  separated  from  the  others,  without  the  care  of  the 
officer  appointed  by  the  Court  to  attend  them,  and  were  absent 
fi>r  the  space  of  fifteen  or  twenty  minutes  ;  long  enough  to  have 
been  tampered  with,  if  there  had  been  any  dispoiition  to  do  so. 
It  is  not  necessary  for  the  prisoner  to  prove  that  they  were,  du- 
ring their  absence,  euhjected  to   improper  influence  from    oth- 
er ;  it  is  sufficient,  if  they  might  have  been.     Thete  would  be  no 
safety  in  a  different  rule  of  practice  ;  for  it  would  be  almost  im- 
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possible  ever  to  bring  direct  proof  of  the  fact,  that  it  was  d  ne. 
10  Yerg.  241. 

The  Commontoeahh  vs.  John  McCaul,  Va,  Cas,  271,  has  always 
been  cited  as  a  controlling  precedent  upon  this  question.  It  was 
a  trial  for  grand  larceny.  The  tiial  continued. 4  days,  on  each  of 
which,  the  Court  adjourned  for  about  2  houre,  giving  orders  that 
in  the  meantime,  the  jui*y  should  be  kept  together  in  a  room  by 
themselves,  where  they  were  allowed  i*efreshments.  On  their 
way  to  the  jury  room  at  the  2d  adjournment,  one  of  the  jurors 
having  been  unexpectedly  sworn  on  the  jury,  separated  from  his 
iellows  for  about  20  minutes,  to  attend  to  some  necessary  busi- 
ness. He  was  unattended  by  an  officer.  Several  persons  asked 
him  during  dinner  at  his  boarding  house,  if  the  trial  of  McCaul 
had  ended.  To  which  he  answered  in  the  negative  ;  but  had  as 
he  stated,  no  further  conveitrntion  with  any  one  on  the  subject  of 
the  trial ;  denied  that  he  had  been  practised  with,  and  no  abuse 
appeared.  Another  juryman  was  absent  for  a  few  minutes  on  a 
visit  to  a  sick  child  with  an  officer  from  whom  he  was  separated 
about  five  minutes,  on  going  into  the  chamber  to  see  the  child. 

Theie  being  a  verdict  of  guilty,  Mr,  Wirt  moved  to  set  it 
aside,  on  account  of  the  misconduct  of  the  juiy.  A  majoiity  of 
the  Court  were  of  the  opinion,  that  actual  tampering  or  conver- 
sation on  the  subject  of  the  tiial  with  a  juryman,  was  not  neces- 
sary to  set  aside  the  verdict;  and  Judge  Nelson,  who  delivered 
the  opinion  of  the  Court,  said,  "from  the  mode  in  which  coUuBion 
and  tampering  are  generally  carried  on,  such  circumstances  are 
generally  known  to  no  person,  except  the  one  tampering  and  the 
person  tampered  with,  or  the  persons  between  whom  a  conversa- 
tion may  be  held  which  might  influence  the  verdict.  If  you 
question  either  of  these  persons  upon  the  subject,  he  must  crimi* 
nate  or  declare  himself  innocent ;  and  you  lay  before  him  an  in- 
ducement not  to  give  correct  testimony.  The  rule  should  never 
be  relaxed,  which  requires  the  jury  t4f  be  kept  together^  except  in 
cases  of  imperious  or  perhaps  of  absolute  necessity.  By  allow- 
ing that  a  jury  may  separate  without  such  necessity,  and  that  their 
verdict  shall  stand,  unless  the  party  accused,  who  in  these  cases 
is  in  the  custody  of  the  law,  can  show,  not  only  that  the  jury  have 
separated,  but  that  they  or  a  member  of  it  has  also  been  tampered 
with,  or  held  communication  on  the  subject,  this  great  barrier 
against  oppression  may  gradudily  be  sapped  and  undermi 
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iitkI  f;!f  'iiJw  i:k  »".i'ii!(«[  \t'H\x  ri'iiiuiii.  Siicli  n  priTt'dciit  u't^ii 
]}('  "«»r,iilu''ivv  it['  i'v];-i  i'lnilcMlnl*!*'.  riiid  too  irrcat  tVir  flu?  (^^l; 
l»y  iisd-  oi  ;.";i  ,■»  nli^w  »  (l.»i»r  to  Ik*  (ipciictl,  tor  evoi"\-  tliiiisjrtr.  ai 
j):irli(ii!;ir'\  in  siui:  n  cnsi'  us  iliis,  should  he  Wiitrliccl  and  oniK 
f(l  ill  tin*  I-  jiiKiiii.:.  Till-  Coiirr  will  preserve  Avirli  *•  fcnr  ai 
i<';il<t;is\-,'*  Mild  will  n.i!  t*\'M»se  tin*  trial  liv  iiirv  in  eriniiiial  i-as« 
iViJiii  siuli  ii<k  ni'  cniiiainin'.iticm  jis  jirises  Iroin  tlic  ullidaviift 
tliisiji  t*.  Aliliuiiy::  lliere  niiii^ht  In*,  and  prcd»i»ldy  was,  no  lai 
j)rriiiir  witli  ii'V  j'l!  ■  man  in  tliis  rase,  yet  in  a  free  eountrv. 
di'rldii'.'j;  ;•  jiirriml  .r  i-musc,  ilie  dr^'ision  is  \o  l>o  necordintr  to  iff 
eiiil  prluci;)]'.v;  as  .^piilii'd  Id  dial  <':ist*  ;  antl  more  ifood  ^vill  ari; 
fV.)i.'i  j'r(\-t'rv:  i^c  ■":..•  s:i«  ffl  priiiciple*  iiivolvc-d  in  tliis  rase,  tlu 
evil  tVoni  uiai;tiii«.  :•  i  -.  w  liial, aliliniii::]!  i'l  iliis  indiviiluul  instanr 
a  vc  rdicr  li.is  pn)l)a..iy  Ix  I'li  i^iven  by  twelve  nie!i,  in  Ihct,  iinMaj 
e<l  l»y  flic  .sej)ar;iri«»'.i." 

It  is  a  sDiirci*  ot'>iiicere  ard  Inmest  foii;[^ratulatic>n,  to  find  < 
all  siiital)]**  iKiasi<»?: :,  the  friends,  inundcrs  and  lathers  of  our  ri 
il  and  jiidli-i;il  sys!;  m,  sJantlinij  np  s<»  staunelily  ami  -watrliii 
wirii  such  ly.i\-ryv  :l  '•  fen."  ami  jenhnisy,"  an  institution  on  l! 
j>ivservaliii!i  and  j)!n'iiY  i:f  whirh,  so  nmrh  depends.  And  v 
tla;Tir  «»nrsi'l\es,  il-nr  sine.*  llie  ori^anizatinn  of  this  Court,  she 
a«i  i.s  (  N.is«'.nr  li.i>  ln'i-n.  soinelliiiej:  lias  l«*en  clone  tt>  estahli: 
t/ff//  i»y  Jff'ff  in  r.'„i:n.il  pKfsvri/t'n.ns  in  this  Slate,  on  a  found 
lion  i?()  hrni'.d  ami  »Uh'j>,  that  il  will  not  easily  Ik?  sliaken.  C 
this  \li;d  suhjc't,  ihrrc  shnuld  he  no  vacillation  in  the  ludiri 
mind. 

Ill  tljrcasi*  nl'thc  Sftifc  cf-,  Prvsroit,  7  N  w  Hump,  287,t]iore  woi 
nn:iy  acts  «»1*  s.'piiir.tioii  Iiy  the  jury,  most  of  wliieh  in  llie  opii 
ion  tjf  the  ('mirt.  \\\'vv  s:uisf:ictnrily  explained.  It  was  in  nro« 
lioweNer,  tha!  ihi  nu  mixers  nl' tin*  jury  with  one  exeeption,  re 
sorted  ti»  a  luii])cr*s  shop  kept  in  the  snmt*  Imilding-  whc»re  the 
honrdi'd,  and  soin*'  of  th(*m  more  than  once.  They  were  nnat 
(■<im];:ini<'d  hy  ;niy  niliccr.  nnd  ihi're  was  other  eoinpanv  in  lli< 
roum  :il  llsc  limr  ■.ley  came  in,  and  remained  while  they  wen 
t"  I  I'-,  wlii'-'i  -..a--  ir;.ni  ti-n  1«)  lificr;i  miiiules.  Tl.e  owner  <»fth« 
>\u\\i  \'\\\\\\iv  ;;•-;".:':.  1 1,  '.i;:!!  ::!  o:ji  linif  \\\i)  of  the  iurvmen  wrn 
ictiijl-r.:  ;liii»w_li  til  ilnor  dl"  ;ii> -^iiop,  when  an  individual  remark 
imI,  ;Jiat  ihr  ,  :.  .  '-.raM  hiiiiLiin  Pinscott  guilty  ;  lli;n  the  jurv 
men  w(!re  not  nion;  tlitin  K'u  leet  from  him  at  the  time,  and  ap 
proaching  towards  him,  and  that  some  reply  was  made  to  it.     On< 


'trf 


AMERICUS,  JULY  TERM,  1848.  149 

Moiinic  vs.  The  State  of  fioor*riii.  • 


of  the  two  jurvnion,  denied  any  conversation  with  any  one  rela- 
tives to  the  prisoner,  or  Lis  trial,  or  that  he  heard  any.  The  oth- 
er stated,  that  he  heard  no  convoi*8atiou  that  he  could  recollect,  rel- 
ative to  Prescott,  or  his  trial,  in  passing  to  or  from  said  shop,  or 
while  in  the  same.  A  new  trial  was  granted.  The  Court  say, 
certainly  under  all  these  circumstances,  we  canuot  say  affirma- 
tively, that  we  are  assured  beyond  reasonable  doubt,  that  the 
prisoner  has  had  such  a  trial  as  the  law  secures  to  him,  before  we 
can  rightfully  pass  upon  him  a  sentence  of  death. 

Suppose  we  could  say  that  the  jurors  might  have  heard  noth- 
ing ;  that  they  probably  did  hear  nothing — that  is  not  suiBcient ; 
we  cannot  say  that  there  is  no  suspicion  of  abuse.  We  cannot  say 
that  there  is  no  reasonable  doubt  that  none  of  them  heard  re- 

■ 

marks  which  would  be  very  likely  to  be  made,  when,  under  such 
circumstances,  three  of  the  juiy  give  a  qualified  denial.  These 
iiTegularities  may  not  have  affected  the  piisoner,  but  that  is  not 
enough.  Even  if  it  was  probable  they  had  not,  mere  probability 
would  not  suffice.  We  do  not  intend  to  impute  intentional  mis- 
conduct to  any  of  the  jury, during  any  pait  of  the  trial.  We  doubt 
not,  they  meant  to  try  the  case  faithfully  and  impartially.  If,  from 
the  infrequency  of  trials  of  this  nature,  the  people  generally  are 
not  fully  aware  of  the  strictness  with  which  the  law  guards  the 
rights  of  the  accused,  such  infrequency  so  creditable  to  the  com- 
munity, may  well  furnish  matter  of  extenuation,  for  the  depart- 
ure from  the  ordinary  rules  during  this  trial ;  but  it  can  furnish 
no  reason  why  the  pnsoner  should  not  have  extended  to  bim  that 
measure  of  mercy  and  justice,  which  the  law  has  wisely  provided 
in  cases  where  the  consequences  may  be  so  awful,  and  where  the 
sentence  once  executed,  there  can  l>e  no  opportunity  for  revision 
or  the  correction  of  error. 

The  doctrine  in  New  Yoik  is,  that  the  mere  separation  of  the 
jury,  though  empannelled  to  try  a  capital  offence,  and  although 
they  separate  contraiy  to  the  directions  of  the  Court,  will  not,  of 
itself,  be  a  sufficient  cause  for  setting  aside  the  verdict.  But  if 
there  be  the  least  suspicion  of  abuse,  the  verdict  will  be  set  aside. 
2  Cowcn,  589.  4  Cowen.  26.  5  Oowen,  284.  7  Wend,  423.  In 
this  last  case,  Mr.  Justice  Sutherland,  who  delivered  the  opinion 
of  the  Court,  said  :  **  The  conclusion,  from  all  the  cases  decided 
in  this  State  is,  that  any  mere  infoimality  or  mistake  of  an  officer, 
in  drawing  a  jury,  or  any  irregularity  or  misconduct  in  the  jury 
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tlK'TrKcIvc.t,  will  not  be  a  Hiifficient  ground  fnr  SDltlng  asidf 
v»'i<li<-t  eiihci'  in  n  ciimiiiiil  or  civil  case,  where  the  Court  an 
UJird  Ihnl.  the  imrly  a/mplainhg  lias  not,  and  could  not  hare 
taiHrd  an;/  i/ijari/." 

Mr.  Justice  I'arkfi',  in  commrnitiii j  on  the  positions  thus 
down,  tliiiikx,  and  so  icr.  thinh,  thei-c  is  another  principle  n 
sill  III  111  also  he  applied  in  n  ci-iminal  case,  which  is,  that  k 
ihero  lias  lecn  an  iiopnipei  separation  of  the  jury  during  tbi 
al,  if  the  verdict  i^  against  tlio  piisoncr,  he  is  entitled  to  the  b 
fit  (if  a  pi-csumption  that  the  irregularity  has  been  piejudici 
him  ;  and  that  it  is  incumbent  upon  the  govomment  to  show, 
that  lioycind  n  veiisdnablc  doubt,  that  the  piitmner  has  snffere 
injury  by  the  dcpai1ur(i  fnim  tlit"  fiinna  ordinarily  pui-sued  in 
a<lniinii>ti'niiou  of  justice.  Tho  prisoner  is  entitled  to  a  coi 
ance  with  the  foims  provided  by  the  law,  toaccui-e  him  a.  fai] 
inipaHial  trial ;  and  if  these  grounds  are  neglected  or  disre; 
<;d,  he  is  at  least  entitled  to  retjuiic  at  the  hands  of  the  goi 
tnent,  suiisfuctory  evidence  that  he  has  not  received  detriniei 
reason  of  hucIi  neglect,  and  is  not  to  be  put  lo  Bho>v  affirmati 
that  Kucb  departure  from  the  customary  mode  of  tiial  has  bee 
probable  cause  of  conviction. 

Let  us  now  apply  these  principles  Hi  iho  present  case. 

He\iId,one  ofllu'  bailiffs,  aft  cruniinding  the  jury  that*  thej 
Wen  lorliidden,  strictly,  by  the  Judge,  to  speak  to  any  boi 
loft  them  in  charge  of  the  oiher  bailifi',  while  he  went  for  can 
Ou  his  return,  he  looked  out  of  the  window  of  the  room  wi 
they  wei-e  a^iiembU^d,  and  saw  two  of  the  jury  out  at  the 
of  the  hoiiac,  conversing  so  low  that  he  could  not  tell  what  I 
were  talking  about.  One  of  tliem  was  captain  Blake.  He 
(juesled  him  to  come  in — U(;  replied  that  he  would  presently 
somctbing  lo  that  cflbct,  and  in  a  few  minutes  they  both  camt 
The  dtrpiincut  walked  liackwards  and  fortvards  before  the  fi 
door  of  the  room,  there  being  two  open  doors  to  it,  one  in  fr 
ou  the  street,  and  the  other  in  the  rL'ur,  opening  on  a  coi-n-fi< 
seme  of  the  jury  called  tor  water ;  dcpJlnenl  went  into  the  re 
and  handed  out  the  bucket  to  the  oilier  hailiif  in  attendance,  v 
remarked  tliut  there  must  be  sumelKidy  talking  behind  the  hoi 
Dc|><mcnt  wfni  to  llio  buck  ro<im,  and  saw  two  of  the  jury  m 
iug;  Hlakewasone  of  these  juvois;  and  when  became  in,  an< 
ev  juror  remarked  that  he  wauled  to  go   oat  and  coDsolt  « 
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him,  too.     They  retired  through  the  back  door,  out  of  the  view  of 
the  office.     Deponent  then  went  out  himself,  and   watched  from 
behind  a   china  tree,  but  saw  nobody  during  the  minute  or  two 
that  he  remained.     He  then  walked   round  the  house  and  went 
back  to  the  gate  opposite  the  front  door,  and  sent  Levining,  the 
other  bailiff,  to  order  somebody    off,   once   or  twice.     Levining 
states  that  the  building  in  which  the  jury  dehberated,  was  a  pn- 
vate  house,  having  two  rooms,   and  no   upper  story—  one  front, 
and  one  back  door.    That  during  the  consultation,  and  before  the 
verdict  was  made  up,  the  jurors,  one,  two,  and  as  many  as  three 
at  a  time,  left  the  room  through  the  back    door  of  the   building* 
there  being  no  shutter  to  the  front  door,  and  the  deponent  thinks 
to  neither  ;  that  they  were  in  the  dark,  and   unattended  by    any 
sheriff,  deputy  sheriff,  or  bailiff,  and  that  they  were  absent   for 
some  fifteen,  twenty,  and  thirty  minutes  at  a  time.     That  at  the 
commencement  of  their  deHbe  rat  ions,  some  of  the  jury  declared 
they  never   would  find  the  defendant  guilty,  others  said  equally 
positive,  they  never  would  acquit.     Ou  one  occasion  during  said 
deliberations,  one  of  the  jurors  who  had  expi*essed  himself  deci- 
dedly in  favor  of  the  innocence  of  the  accused,  and  one  who  had 
expressed  himself  as  strongly  the  other  way,  left   the  jury-room 
and  went  out,  where  witness  saw  them  conversing  secretly,  but 
did  not  hear  or  understand  any  thing  they  said  ;  while  they  were 
thus  holding  their  private  consultation  in  the  dark,  which  lasted 
some  twenty  or  thirty  minutes,  another  juror  joined  them,  when 
one  of  them,  and  he  thinks  Mn  Blake,  who  was  in  favor  of  con- 
victing the  piisoner,  told  the  other  juror  to  go  back,  which  be 
did  ;  at  the  expiration  of  the  time   above  stated,  they  returned 
and  the  juror  who  went  out  favorable  to  the'defendant,  agreed  to 
sign  the  verdict  of  guilty.    A  part  of  the  time  they   were  out  of 
sight  of  deponent ;  there   were  a  number  of  persons  about  and 
around  the  jury-room,  who  were  not  jurors,  and  whom  this  deponent 
was  exerting  himself  to  keep  away,     Tu>o  of  said  jurors,  so  lurk- 
ing about  said  jury-room,  to  wit :  Alfred  Kersey  and  WijUiam  Kor- 
kadalc,  cursing  this  deponent,  and  swearing  they  were  in  thejmblic 
street,  i^,  Ifc.     He  further  states,  that  dunng  their  deliberations, 
all  the  jury  were  hardly  ever  in   the   room  at  the  same   time. 
There  was  less   calm  deliberation,  and  more  confusion  and   ex- 
citement than  he  ever  saw  before  in  a  jury-room,  and  especially 
aiqoiig  many  or  several  of  the  jurors,  some  of  them  deporting 
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themselves  in  such  a  manner,  as  to  elicit  the  remark  from  one  of 
the  bailiffs,  that  they  resembled  bees  starting  to  sw^arm. 

I  will  not  comment  on  those  ufTidavits  which   are   ^rholly  un- 
contradicted.    The  bailiffs  to  whose  custody  this  jury  was  com- 
mitted, ap|>ear  to  have  used  all  diligence  to  kevp  them,  as  was  their 
duty.  The  probability  is,  that  they  have  been  unalile  to  protect  the 
prisoner  from  the  hostility  of  his  enemies.     That  Tualign  inffuen- 
ces  were  brought  to  bear  upon  the  jury,  there  can   be  no  doubt. 
It  is  not  ceitain  that  any  one  spoke  to  them  during-  their  delibera- 
tions, upon  mattei*s  peitaining  to  the  tiial.     It  is  difficult  to  resist 
the  conviction,  however,  xhtx  persons  **  lurking*^  about  the  place, 
spoke  in  their  hearing  upon  the  subject.     And  this  is  equally  as 
had.     But  even  if  this  were  not  so,  if  wo  were  sutisfied  that  no 
improper  bias  had  been  received  from  any  extrinsic  source,  still 
there  is  another  feature  in  this  statement  which  claims    the  grav- 
est consideration.     Law,  reason,  and  public  justice   require  that 
the  jury  should  confer  together,  tonchmg  the  guilt  or  innocence  of 
the  prisoner.     And  it  would  be  establishing  a   most    dan<^roas 
precedent  to  allow  these  secret  consultations,  by  two  or  more  ju- 
rors at  a  time,  in  separate  groups  and  out  of  the  presence  and 
hearing  of  their  fellows,  to  take  place.     Who  can  tell  \irhat  influ- 
ences of  argument,  persuasion,  or  otherwise  xm^t  not  be  brou<4it 
to  operate,  under  these  circumstances.     One  overpowering  mind, 
in  this  way,  would  soon  master  and  subdue  the  timid  and  doubt- 
ful, who,  although  individually  weak  and  wavering,    might    mus- 
ter courage  to  resist  when  united  and  associated   with   their  fel- 
lows.    False  motives  and  reasons  might  be  thus  urged,  which,  if 
submitted  to  the  whole  pannel,  would  be  readily   answered,  and 
their  inffuence  averted.     I  have  good   ground  for  believing  that 
unanimity  was  obtained  in  the  rendition  of  a  verdict,  in   one  of 
the  most  exciting  case,  that  was  ever  Ined  in  this  State,  by  a  ju- 
ror being  threatened,  apart  from  the  body,  with    penitentiary 
punishment  for  an  act,  which,  if  an  offence  at  all,  could  only  have 
been  resisted  with  a  much  slighter  penalty.      We  should  feel 
strongly  inclined,  therefore,  to  set  aside  the  verdict  for  this  rea- 
son, i£  it  stjod  alone.     Where  life  and  liberty  are  involved,  the  ju- 
ry should  be  kept  together  from  the  commencement  of  the  trial 
until  its  final  termination. 

It  being  made  fully  to  appear  then,  that  there  has  been  an  ir- 
regularity in  the  trial  of  this  case  by  the  unauthorifled  separation 
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of  the  jury,  and  the  State  having  made  ni>  attempt  to  show  that  this 
could  not  have  been  prejudicial  to  the  prisoner;,  on  the  contra- 
ry, it  being  rendered  extremely  probable  that  he  has  sustained 
injury  from  the  misbehavior  of  the  jury,  the  verdict  must  be  set 
aside,  and  a  new  ti'ial  awarded.  In  the  language  of  an  eminent 
•and  virtuous  judge,  on  a  similar  occasion,  God  forbid  that  the 
prisoner  should  be  sent  to  pray  of  the  mercy  of  the  Executive,  a 
reprieve  for  an  offence  of  which  he  has  not  been  legally  con 
victed. 

Judgment  reversed. 


No.  15. — George  J.  Kollock,  ct  al.  plaintiffs  in  error,  vs.  John 

Jackson,  defendant 

£1.]  Possession  ofthe  property  is  necessary  to  create  the /ocfor'c /tefi,  but  that 
may  be  either  actual  or  constructive. 

[2.]  In  Georgia,  ;«<2^m«n/«  bind  all  the  property  owned  by  the  defendant,  from 
their  date,  as  well  that  subsequently  acquired  as  that  owned  at  the  time  of 
signing  the  judgment ;  and  the  lien  of  jndgmentt  has  precedence  over,  and 
IS  paramonnt  to  the  lien  of  a  factor  upon  prrjperty  in  his  possession. 

[3.]  kjntlgment  /frndoes  not  vest  the  legal  title  of  the  property  of  the  defend- 
ant  in  the  plaintiff,  but  it  gives  him  a  special  interest  in  it,  which  ma^  be  a»> 
serted  and  realized  by  levy  and  sale,  to  the  exclusion  of  all  adverse  junior 
liens  and  incumbrances,  and  a  perfect  title  to  the  property  passes  to  the  pur- 
chaser at  such  sale,  whether  the  creditor  or  another,  through  the  sheriff  *b  deed, 
which  relates  bvck  to  the  date  of  tlie  judgment. 

In  Equity,  in  Baker  Superior  Court,  tried  before  Judge  War- 
RJBN,  June  Term,  1848. 

The  facts  are  found  in  the  opinion  of  the  Court. 

HiNEs  if  HiNES,  Lyon  &  Clark,  aod  E.  R.  Brown,  for  plain- 
tiffs in  error,  cited  and  commented  on  the  following  authorities : 

1st.  As  to  possession.     Story  on  Ai^ep^y,  37 o,  37 4,     2  Kent,  637, 

6.38.     1  Starkie,  330.      Water  vs.  Birch,  G  T.  R.  142.     6  W}ied- 

^'#  C.  L.  449.     2  Tomlin's  Law  Diet.  443.     Kinlock  vs.  Craig^ 
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T,  R,  57.     Cro,^s  on  Li (71,    Russell  on  Lien,  32.      Montague  <m 
Lien,  22. 

2(1.  As  to  factor's  lion.  1  Pefers,  443.  6  Ibid,  505,  12  Wheats 
506.  R,  M.  Charlton's  Ri^.  72,  325.  8  T,  R.  99.  3  Wheeler, 
450.  Prince,  47G.  1  Kclhj,  26G.  Lambert  vs.  Pau2ding,,lS  X 
R,  311.     1  Stark,  123.     2  ^/A*.  113.     7  £fw^  5. 

Sullivan,  for  defendant  in  error. 

Bt/  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  complainant,  John  Jackson,  entered  into  an  agreement 
with  one  of  the  defendants,  George  H.  Johnston,  by  which  the 
latter  was  to  consiirji  his  crop  of  cotton  to  the  former,  at  Albany 
in  J3aker  county ;  Jackson  was  to  furnish  goods  to  Johnston,  and 
make  advances  in  cash,  and  the  cotton  was  to  be  held  as  security 
for  both  ;  subsequently,  the  agreement  was  so  modified  as  to  au- 
thorise the  delivery  of  the  cotton  at  Newton  instead  of  Albany, 
and  it  wfis  there  delivered  to  a  person  by  the  name  of  James 
Johnson.  CJoods  were  furnished  by  Jackson  to  George  H 
Johnston,  and  advances  made,  according  to  the  agreement.  Sub- 
sequently, the  cotton  was  levied  upon  by  executions  against 
George  H.  Johnston,  and  sold,  and  the  money  claimed  by  creditors 
holding  judgments  older  than  the  advances  made  by  Jackspn,  and 
older  than  the  judgments  which  brought  the  money  into  Court. 
This  bill  is  filed  by  Jackson  against  George  H.Johnston  and  his 
judgment  creditors,  to  have  this  fund  paid  to  him,  on  account  of 
his  lum  as  factor, 

[1.]  Three  points  are  made  in  the  case,  and  the  first  that  I  shall 
notice,  arises  out  of  the  following  instruction  of  the  Court  to  the 
jury:  "  Ff  the  crop  of  cotton  of  1845  was  delivered  at  Newton, 
at  the  ware-house  of  James  Johnson,  so  thai  the  complainant  could 
control  it,  then  the  lien  thereon,  if  delivered  in  pursuance  of  the 
previous  understanding,  as  proven,  was  perfect  for  the  advances 
made  by  Jackson."  This  charge  is  to  be  taken  in  reference  to 
the  testimony.  Whether  the  cotton  was,  in  fact,  delivered  at 
Newton,  in  pursuance  of  the  agreement  between  Jackson  and 
George  H.  Johnston,  or  whether  delivered  there  by  George  H. 
Johnston  to  Jauios  Joh.Lson,  as  his  agent,  irrespective  of  that 
agieemen»^,  was  a  <iuesti()n  mooted  before  the  jury,  and  left  some- 
what in  doubt  by  the  testimony.     The  settlement  of  that  questioQ 


AMERICUS,  JULY  TERM,  1848.  155 


Kollock  and  others  vs.  Jiicksoii. 


of  fact  was  well  left  by  the  Court  to  the  juiy.  To  transpose  the  lan- 
guage of  the  Couit  a  little,  and  a  little  to  change  it,  the  Couit  meant 
to  say,  "  if  you,  the  jury,  believe  that  the  cotton  was  delivered  at 
Newton,  to  Jackson,  in  such  way  as  to  give  him  the  control  of  il 
in  pursuance  of  his  agreement  with  George  H.  Johnston,  then 
his  (Jackson's)  lien  on  it  for  his  advances,  became  perfect  by 
such  delivery."  .  The  question  made  is,  whether  a  constrtictive 
possession  will  create  the  factor's  lien.  The  Court  holding  that 
it  will,  and  the  counsel  for  the  plaintiffs  in  error  holding  that  such 
lien  can  spring  only  out  of  actual  possession  of  the  goods.  We 
are  with  the  Court.  Whilst  it  may  he  admitted  that  the  language 
of  the  books  (that  used  by  Chancellor  Kent,  for  example)  leaves 
this  question  a  little  in  doubt;  yet  it  may  l>e  considered  settled 
that  possession,  actual  or  constructive j  will  entitle  the  consignee  to 
his  lien.  Ch,  Kent  remarks,  that  the  right  of  lien  does  not  ex- 
tend to  cases  where,  in  fact,  the  goods  of  the  principal  do  not 
come  to  the  hands  of  the  factor.  He,  however,  subsequently 
makes  qualifications  of  this  genci*al  proposition,  which,  in  effect, 
'casts  his  authority  against  the  idea,  that  actual  })ossession  is  ne- 
cessaiy.  2  Kent's  Com,  G37,  8,  9.  The  i-ule  was  liberally, 
but  L  have  no  doubt  truly  stated  by  the  Court,  that  where  tho 
possession  is  such,  that  in  law  the  factor  has  the  right  to  control 
the  goods — to  control  their  actual  custody — the  lien  exists.  The 
lien  is  the  right  to  I'etain  an  acquired  possession.  Possession  is 
indispensable  to  its  existence  ;  bnt  that  may  be  constructive  as 
well  as  actual.  Mr,  J,  Story,  speaking  of  this  subject,  says,  "  to 
found  a  valid  lien,  there  must  be  an  actual  or  constructive  pos- 
session of  the  thing  by  the  party  asserting  it ;"  and  again,  "  nei- 
ther need  the  possession  always  be  direct  and  actual.  It  is  suf- 
ficient if  it  be  constructive  and  operative  i?i  jwint  of  lawJ*  See 
Story  on  Agency,  sect,  361.  Chitty  on  Coin,  ^r  Manvf,  547,  548. 
Bum  vs.  Brown,  2  Starkie  R,  272.  Smith  on  Mercan,  Law,  342. 
Lucas  vs,  Dorrien,  7  Taunt.  R,  278.  Taylor  vs.  Robinson,  2  Moore 
R,  730.  Paleyon  Agency,  by  Lloyd,  139,  140.  Lemprierevs,  Pas- 
ley,  2  T,  R,  487.  McComhie  vs,  Davics,  7  East  R,  5.  2  Bell 
Comm,  secU  774,  4  edit,  13  Martin  R,  284.  5  Binn,  392.  17 
Mass,  197.  1  Atk,  R,  160.  1  Bos,  ^  Pull,  563.  4  M.  Sf.  S, 
240.     2  B.Sf  Aid,  134.     2  Story's  R,  131. 

Again,  this  lien  exists  by  contract,  if  at  all ;  a  part  of  that  con- 
tract was,  that  the  cotton  be  delivered  at  Newton.      The  jury 
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wcro  inHtnicted  to  find  whether  it  was  there  delivered  in  purBO- 
ance  of  the  contract.  The  Court  was  certainly  right  in  chai]g^ 
iiig  the  law  to  lie,  that  if  it  was  delivered  mpursuiiMce  of  the  am- 
traciy  so  tliat  the  complainant,  Jackson,  could  control  it,  the  lien 
attuchod.  Johnston,  hy  contract,  concedes  a  lien,  upon  deliveiy 
at  Newton. 

The  Hecond  exception  grows  out  of  the  admission  of  the  eti* 
d<^nco  of  Mr.  BillMj,  tho  nitomey  for  the  plaintiflTin  those  judg- 
nuMitH  couterttingthe  lien  of  Jackson  upon  the  cotton.  H  testi- 
fies til  at  he  received  the  executions  from  the  plaintiff,  with  a  let- 
ter, dii^ecting  liini  to  hold  them  until  farther  orders — that  some 
time  in  the  year  1845,  after  he  had  received  the  ^.  Jas.'  Jack- 
son applied  to  him  to  know  if  he  would  he  safe  in  making  advan- 
ces for  CicHirgc  II.  Johnston  on  his  crop  of  cotton,  and  that  hei 
Dilbo,  inf  iiii'ti  him  that  ho  might  rest  satisfied,  that  the  fi^JoM, 
in  his  hands  should  not  ho  levied,  so  as  to  interfere  with  his 
rights. 

This  testimony,  ho  fur  as  it  isolates  to  Mr.  Bilbo's  promise  to 
Jackson,  was  excepted  to  upon  the  grcmnd  that  he,  Bilho, 
as  the  attorney  of  the  plaintiffs  in  execution,  had  no  authori- 
ty to  make  such  an  agi*eement  with  Jackson,  from  his  clients. 
The  C'Ourt  overruled  the  exception,  and  that  is  claimed  as  error. 
The  bill  oi  exceptions  is  so  meagre  upon  this  point,  that  we  axe 
at  a  Ukhs  to  know  what  was  detei*mined  by  the  Court.  The  ex- 
ceptictn  U'fow  the  1-ourt  below,  wjis  to  ike  ttHltnomy  generally, 
as  the  bill  of  exceptions  ses.     If  by  that  we  are  to  under- 

stand an  exception  to  the  ci^mpetency  of  Mr.  Bilbo,  as  a  witness, 
we  do  not  hold  that  the  Couit  erred  in  overruling  it,  because  we 
think  he  >\  a  a  competent  witness.  If,  however,  as  we  are  incli- 
ned to  In^Ueve.  the  exception  was  meant  to  exclude  his  evidence 
Kvau  e     » instructions  as  attornev,  •    authorize  him  to  make 

tho  urrnngiMnent  which  he  did  make  with  Jackson,  and  therefore, 
the  nri*angement  was  no  b  uir  upon  the  plaintifis  in  the  ex- 
eiHitions,  \vt  tktn  *at/  that  it  does  not  ap[>ear  from  the  record,  that 
the  presiding  J  lui  1:1-  expressi^l  any  opinion  upon  that  subject, 
a       t'         a  on  we  shall  e>pr     ; »  i>'^.^      The^/varM^oftheex* 

ce|>tion  to  this  evidence,  i>  stated  ar^urrtdo  in  the  a;»ignnient,  and 
from  that,  we  learn  what  |HMnt  was  intended  to  be  presented  to  the 
pn^ding  .hidt^^ :  but  it  nowhere  appean  from  the  record,  that 
he  uiidentood  it  in  that  light,  or  expressed  any  (pinion,  as  to  the 
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extent  of  Mr.  Bilbo's  authority,  or  as  to  the  legal  effect  of  the 
assurances  which  he  g^ve  to  Jackson.  Thus  in  the  dark  we  think 
it  but  just  to  the  presiding  Judge,  to  leave  this  question  where  yte 
find  it.  It  will  do  the  parties  no  harm  so  to  leave  it,  as  we  dhall 
send  the  case  back  upon  another  point.  If  it  is  found  desimble, 
this  point  can  be  again  made,  in  a  foim  so  distinct,  as  to  enable 
US' rightfully  to  atljudge  it. 

[2.]  The  question  upon  which  both  sides  seem  principally  to 
rest  this  cause,  is,  whether  the  lion  of  the  judgments,  older  than 
the  lien  of  the  factor,  shall  pre\'ail  over  the  factor's  lien  ?  The 
Couit  determined  that  the  factor's  lien  prevails  over  the  lien  of 
judgments.  We  think  differently,  and  upon  this  point  must  re- 
mand the  cause. 

By  the  Judiciary  Act  of  1799,  *•  all  the  property  of  the  party 
against  whom  a  verdict  shall  be  entered,  shall  be  bound  from  the 
signing  of  the  fii*st  judgment."  Pri7u:e,  426.  This  provision  of 
the  Act  of  *99  is  substantially  re-enacted  by  the  Act  of  1822. 
Priicc,  451.  By  the  Act  of  1789,  all  the  property  of  the  defen- 
dant in  execution  was  bound  from  the  signing  of  the  judgment. 
Walk.  Dig.  391.  So  by  the  Act  of  1792.  Walk,  Dig.  481.  By 
the  Act  of  1797,  the  property  of  the  defendant  was  bound  from 
the  day  of  obtaining  the  verdict  upon  which  the  judgment  is 
founded.  The  Act  of  1799,  is  the  law  upon  this  subject.  By 
the  law  of  this  State,  the  lien  of  the  judgment  begins  at  its  date, 
and  attaches  to  all  the  property  of  the  defendant,  owned  at  that 
time,  and  to  all  by  him  subsequently  acquired. 

[3.]  By  this  lien  the  plaintiff  in  execution  does  not  acquii*e  the 
legal  title  to  the  property  of  the  defendant  in  execution.  It  gives 
him  a  special  interest  in  it,  which  he  has  a  right  to  assert,  by  levy  and 
sale,  and  when  the  prope  ty  is  brought  regularly  to  sale,  the  legal 
title  passes  to  the  purchaser,  tlr  ough  the  sheriff's  deed.  The  lien 
gives  a  right  to  levy  to  the  exclusion  of  all  subsequent  and  ad- 
verse interests,  and  of  all  subsequent  incumbrances.  And  by  a 
levy  and  sale,  the  title  of  ihe  purchaser  relates  back  to  the  date 
of  the  judgment.  The  defendant  may  alien  the  property,  but 
,the  title  of  the  alienee,  is  subject  to  the  incumbrance  of  the  judg- 
ment lien.  Brace  r*.  Duchess  of  Malhoronghy  2  P.  Will,  491. 
Conrad  vs.  Atlantic  Ins.  Co.  1  Peter's  R.  443.  B,.  M.  Charlton 
R.  324.     Bailey  and  others  vs.  Mizcll,  4  Kelly,  123. 


158  SUPREME  COURT  OF  GEORQIA, 


K'Al  <-k  a«Hl  otiM'iv  rs.  Jacktou. 


pnnie  attiihutc.     Its  supremacy  and  continuous  force  is  founded 
in  a  salutary  and  beneficia]  policy.     It  is  that    irfaich  makes  a 
judtrmcnt  the  subject  of  investment,  and  it  is  that   ivhich  enables 
holdei'8  humanely  to  indulge.     Nor  is   this    operative    lien  un- 
just to  su1>sequent  incumbrancers,  or  purchasers.     The  judgment 
is  a  security  of  record.     Its  record   is   notice  to    all    the    world. 
Purchasers  from  the  defendant  are  presumed  to  have  notice.   So 
are  factors,  or  other  incumbrancers.     In  our  State,  it  has  never 
been  questioned,  but  that   the  judgment  binds  the  property,  at 
any  time  owned  by  tlie  defendant  after  its  rendition ;   although  in 
the  liands  of  a  honafiiJe  purchaser.     Such  purchaser  stands  upon 
as  strong,  equitable  grounds,  as  a  factor ;  although   the    reasons 
drawn  from  commercial  policy  may  be   stronger  in  favor  of  the 
latter  than  the  former.     Exceptions  to  the   supremacy  of  the 
judgment  lien,  there  are.     These  exist  for  the  most  part  by  stat- 
ute.    It  remains  for  me  to  inquire  whether  a  factor's  lien  for  ad- 
vances made  upon  goods  in  his  possession  is   one.     It  is  not  by 
Statute,  and  if  an  exception,  it  must  be  by  Common  Law.     Here 
it  may  be  stated,  that  if  it   be  conceded,   that   by   the    Common 
Law,  the  factor's  lien  oveiiides  the  lien  of  the  judgment,  yet  oar 
Statute  in  that  paiticular,  repeals  the  Common    Law.     I  think 
it  does,  for  it  expressly  enacts,  and    that  too,   without   qualifica- 
tion, that  "  all  the  property  of  the  party  against  whom    a  verdict 
shall  be  entered,  shall  be  bound  fram  the  signing  of  the  first  judg- 


ment." 


But  I  do  not  think  it  is  true,  that  at  Common  Law  the  lien  of 
a  factor  has  preference  over  the  lien  of  a  judgment.  To  show 
this,  will  involve  the  necessity  of  going  somewhat  into  the  doc- 
trine of  factor's  liens. 

By  the  Roman  Law,  wherever  money,  or  labor,  or  services  had 
been  expended  on  account  of  property,  the  agent,  in  whose  pos- 
session the  propcity  was,  had  a  lien  upon  it.  This  lien  was  call- 
ed a  privilege,  and  wan  greatly  favored,  and  in  many  instances, 
it  gave  a  right  of  priority  of  satisfaction,  even  over  claims  which 
were  antecedent  in  point  of  time.  Among  these  favored  liens 
was  that  of  the  factor  for  advances  and  disbursements.  The  rea- 
son why  he  was  favored,  was,  that  his  advancements  and  disburse- 
ments ensured  the  preservation  of  the  property.  "  Hvjut  tmm 
IKcnnia  sal vam  fecit,  taUonis  2)ii^nons  causam.**     Dig,  JLih,  20  tit. 
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4,  6, 1,  gee,  1,  2.     1  Domaf,  h.  3,  tit.  1,  sec.  5,    art.  11.     2    Liver- 
more  on  Agency,  36,  37. 

It  is,  perhaps,  from  this  source,  that  the  idea  has  sprung,  that 
the  factor's  lien  was  privileged  over  liens  of  prior  date. 
Whether  the  piivilege  of  the.  factor,  by  the  (livil  Law,  extended 
to  a  supremacy  over  prior  claims  of  the  character  of  liens,  may  be 
questioned.  If  it  did,  I  i*emark  that  the  Civil  Law  is  not  of 
force  in  Georgia,  except  irt  so  far  as  it  had  been,  at  the  era  of  our 
independence,  engrafted  upon  and  become  a  part  of  the  Common 
Law.  I  do  not  believe  that  this  feature  of  it  had  been  engrafted 
upon  the  Common  Law. 

At  the  Common  Law,  factors  have  a  general  lien  upon  every 
portion  of  the  goods  of  their  principal  in  their  possession,  and 
upon  the  price  of  such  as  are  lawfully  sold  by  them,  and  the  se- 
curities given  therefor,  for  the  general  balance  of  accounts  between 
them  and  their  principal,  as  well  as  for  the  charges  and  disburse- 
ments arising  upon  those  particular  goods.  This  is  the  general 
rule.  Paley  on  Agency,  j^er  Floyd,  128,  9,  note.  2  Kent.  Comm. 
640,  3  edit.  2  Livermore  Ag.  38.  3  Chitty  on  Com.  and  Manvf. 
644,  5,  6.  Bmhh  on  Mer.  Law,  338,  9.  Ambler,  252.  5  B.  Sf 
Aid.  22,  31,  32.  1  W.  Bl.  104.  1  Burrow,  489.  15  Mass,  389, 
396.  1  Mason  R.  9.  1  Gnllis  R.  360.  2  Bdl  Comm.  sec.  799, 
800,  4  edit,  Story  on  Ag.  sec.  376. 

The  factor's  lien  may  arise  by  contract,  express  or  implied,  by 
the  course  of  dealing  between  him  and  his  principal,  or  it  may 
arise  by  operation  of  law.  It  is  said,  and  truly,  to  be  founded  in 
a  manifest  equity,  springing  out  of  the  relations  of  the  parties, 
and  the  acts  of  the  agent ;  but  it  has  been  established,  more  par- 
ticularly, because  of  its  tendency  to  promote  the  interest  of  trade 
and  commerce.     Paley  on  Agency,  by  Floyd,  128, 129. 

To  see  what  is  the  force  and  effect  of  this  lien,  I  inquire  what 
rights  are  conferred  by  it,  for  those  rights  are  the  only  safe  boun- 
daries of  its  force  and  extent  ?  "A  lien,  (says  Mr.  Story,)  is  not 
in  strictness  B,jus  in  re  or  a  jus  ad  rem,  but  it  is  simply  a  right  to 
possess  and  retain  property,  until  some  charge  attaching  to  it  is 
paid."  Story*s  Eq.  Juris,  sec.  506.  2  P.  Will.  491.  1  Mason 
R.  221.     2  Roz.  R.  355,  357.  " 

The  legal  title  to  the  property  consigned  is  in  the  consignor  ; 
that  is  not  divested.  We  have  seen  that  it  is  not  in  case  of  the 
judgment,  but  that  the  lien  of  the  judgment  is  an  interest  in  the 
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property  of  the  defendant,  which  may  lie  asserted,  and  realised 
by  sale,  under  execution,  which  sale  ciivcsts  the  legal  title  of 
the  defendant,  and  tmnsfers  it  to  the  purchaser,  ^vbetber  he  be 
the  creditor,  or  another.  So  in  case  of  the  factor,  liis  lienis  an  in- 
tercst  in  the  property,  which  ordinarily,  can  be  asserted  and  re- 
alized by  retainer.  His  security,  generally,  is  in  his  right  to 
retain,  both  as  against  his  principal,  and  bis  creditors  at  large. 

This  right  he  may  use,  as  a  defence  to  an  action  brongfat 
against  him  by  his  principal,  for  the  property,  or  as  a  matter  of 
title,  or  special  property,  to  reclaim  the  jgoods,  if  unlaivfblly  dis- 
possessed of  them. 

And  if  he  be  an  agent  with  authority  to  sell,  and  the  goods  are 
sold  by  him,  he  may  retain  the  proceeds  of  the  sale,  for  advances 
made  on  them,  or  plead  his  advances  as  an  offset  in  a  suit,  by  his 
principal,  to  recover  them.  These  in  general,  or  ordinarily,  aw 
the  rights  of  a  factor,  growing  out  of  his  lien  on  goods  in  posses- 
sion.    Story  fm  Agency,  sec,  371. 

There  can  be  no  doubt  but  that  in  case  of  bankruptcy  of  the 
principal,  the  lien  of  the  factor  holds  goods  against  his  assignees^ 
and  as  ihey  arc  trustees  of  the  creditors,  good  also  against  them. 
His  advances  are  made  upon  the  credit  of  goods  in  possession — 
their  debts  are  based  upon  the  personal  credit  of  the  bankrupt 
His  advances,  if  taken  out  of  the  common  fund,  will  leave  it  equal 
to  what  is  was  before  they  were  made.  His  equity  is  the  stron- 
ger. The  lien  of  the  factor  occupies  higher  ground  than  the 
claim  of  a  creditor  existing  only  in  contract  To  this  point  see 
the  leading  case  of  Lempriere  vs,  Pauley,  2  T.  R,  490  to  496,  and 
the  authorities  there  referred  to. 

It  is  ti-ue,  generally,  that  the  factor  cannot  sell  the  goods,  with- 
out the  consent,  expressly  given  or  implied,  of  his  principal  Yet 
there  are  cases  in  which  he  may  sell.  Where  goods  are  delivered 
to  him^r  sale,  and  he  makes  advances  upon  them,  he  may  sell 
and  reimburse  himself.  A  right  to  sell  may  bo  inferred  or  im- 
plied f"om  the  contract  between  the  parties,  as  where  goods  are 
deposited  to  secure  the  loan  of  money,  and  that  is  the  case  before 
this  Court.  In  Fothoniere  vs.  Dawson,  Gibbs,  Ck,  Ji  says :  "  Un- 
doubtedly, as  a  general  nile,  a  right  of  lien  gives  no  right  to  sell 
the  goods.  But  when  goods  are  deposited  by  way  of  security,  to 
indemnify  a  party  against  a  loan  of  money,  it  is  more  than  a  pledge. 
The  lender's  rights  are  more  extensive  than  such  as  accrue  an- 
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der  an  ordinaiy  lien  in  the  way  of  trade.  These  goods  were  de- 
posited to  secure  a  loan.  It  may  be  inferred,  therefore,  that  the 
contract  was  this,  "  If  I,  (the  borrower,)  repay  the  money,  you 
must  re-deliver  the  goods,  but  if  I  fail  to  repay  it,  you  may  use  the 
security  which  I  have  left  to  repay  yourself."  1  HoU^s  N,  P,  R, 
38  3 

Indeed,  in  many  cases  where  tho  factor  has  made  ad\'ances  or 
incurred  liabilities,  he  may  sell  to  repay  ihcse  advances  and  lia- 
bilities, without  the  assent  of  the  owner,  if  the  latter,  after  due 
notice  of  his  intention  to  sell,  fuil  to  reimbu]*se  him. 

The  law,  upon  this  subject,  is  laid  down  with  admirable  pre- 
cision and  clearness,  by  the  Supreme  Court  of  the  United  States^ 
That  Court  say,  "  Wherever  a  consignment  b  mode  to  a  factor 
for  sale,  the  consignor  has  a  right,  generally,  to  control  tho  sale 
thereof,  according  to  his  own  pleasure,  from  time  to  time,  if  no 
advances  have  been  made,  or  liabilities  incurred  on  account  there- 
of, and  the  factor  is  bound  to  obey  his  orders.  This  arises  from 
the  ordinary  relation  of  principal  and  agent.  If,  however,  the 
factor  makes  advances,  or  incurs  liabilities  on  account  of  the  con- 
signment, by  which  he  acquires  a  special  properly  therein,  then 
the  factor  has  a  right  to  sell  sq  much  of  the  consignment  as  may 
be  necessary  to  reimbui'se  such  advances,  or  meet  such  liabilities, 
unless  there  is  some  existing  agi'eement  between  himself  and  the 
consignor,  which  controls  or  varies  this  right. '  Thus,  for  exam- 
ple, if  contemporaneous  with  the  consignment  and  advances  or 
liabilities,  there  are  orders  given  by  the  consignor,  which  are  as- 
sented to  by  the  factor,  that  the  goods  shall  not  be  sold  until  a 
fixed  time,  in  such  a  case  the  consignment  is  presumed  to  be  re- 
ceived by  the  factor,  subject  to  such  orders,  and  he  is  not  at  liber- 
ty to  sell  the  goods  to  reimburse  his  advances  or  liabilities,  until 
after  that  time  has  elapsed.  The  same  rule  wiU  apply  to  orders 
not  to  sell  below  a  fixed  price,  unless,  indeed,  the  consignor  shall, 
after  due  notice  and  request,  refuse  to  pt*ovide  o^her  means  to  re- 
imburse the  factor.  And  in  no  case  will  the  factor  be  at  libeity 
to  sell  the  consignment  contrary  to  the  orders  of  the  consignor, 
although  he  has  made  advances,  or  incurred  liabilities  thereon,  if 
the  consignor  stands  ready  and  offers  to  reiml)ui*se  and  di.-^cliargo 
such  advances  and  liabilities.  On  tho  other  liand,  where  tlie  con- 
signment is  made  generally,  without  any  specific  orders  as  to  the 
time  or  mode  of  sale,  and  the  factor  makes  advances  or  incurs  lia- 
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bilitic-i  on  the  iunting  of  MUch  consignment,  then   the   leg^  pre- 
sumption is,  that  the  factor  is  intended  to  be  clothed  ivith  the  or- 
dinary rights  of  factors,  to  sell  in  the  exercise  of  a  sound  discre- 
tion. ;it  such  time  niul  in  such  mode  as  the  usage  of  trade   and 
his  genciiil  duty  require,  and  to  reimburse  hinaeielf  for  his   adran- 
ces  iind  lial»i!liies  o^uof  thi-  proceeds  of  the  sale  ;  and  the  consign- 
or has  no  lii^lit,  by  any  subsequent  orders,  given    after  advances 
have  l>een  made  or  liabilities  incurred  by  the  factor,  to  suspend  or 
control  this  lif^ht  of  sale,  except  so  far  as  respects  the  surplus  of 
the  crtfisirrnment  not  necessary  for  the  reimbursement  of  such  ad- 
vances or  iiabiliries.     Of  course,  this  light  to  sell    or    reimbune 
himself  for  his  advances  and   liabilities,    applies    mth    stronger 
force  to  ca^'cs  where  the  consignor  is  insolvent,  and  'where,  there- 
fore, the  consignment  constitu-es  the  only  fund    for    indemnity." 
Brotrn  JJ-  CV  vs,  McGran,  14  Pitrrs,  494,  495.      1  Hoit^s  R.  393, 
C.  3/.  !^' S.  1,  4.5.     Pf/rkvr  vs,  Brancher,  derided   hy  Sup,  Cowrt, 
of  Mffssac/ittseffg,  at  Boston,  2    Law  R.  46,  Jor  nfume^ ,  1839.    3 
C/iittr/   Com,  S^'Manyf,  551,     16  Martin,  471.     2    Kemf,  642,  3. 
16  Peter's  R.  129. 

Without  minute  notice  of  the  whole  doctrine,  as  to  the  rights  of 
a  factor  undctr  his  lien,  the  foregoing  propositions  may  be  consid- 
ered as  an  outline  of  it,  sufficient,  at  least,  for   the    present  pur- 
pose, and  that  is  to  show,  that  his  lien  does  not  supersede   prior 
existing  liens.     In  none  of  these  specifications  does  his  right  ex- 
tend to  the  displacement  o^k prior  lien.     What  are   his   rights! 
To  retMJn  tl  c  proper: y.  as  against  his  pnncipal  and  his  crediton^ 
by  contract,  to  sue  for  and  recover  its  possc^ssion,  ivhen  unlawful- 
ly dispossessed ;  to  plead   his   lien  as  against  his  principal,  and 
wilh  ceitnin  <;ualifications  and  restrictions  to  sell   the    property. 
But  how  docs  he  stand  when  brought   into   contest   writh  liens? 
As  to  future  incumbrances  and  liens,  higher,  but  as   to   anterior 
liens,  upon  the  veiy  pnnciples  upon  which  his  rights  rest,  loictr. 
He  is  superseded  by  a  lien,  which  is  stronger  than    his   own,   is 
prior  in  time   find  b'tfer  in  light.     Once  concede  that  the  judg^ 
mont  li(tn  attaches  upon  the  future  acquisitions  of  the  defendant  in 
execution,  and  the  question  is  at  rest.     The  very  interest  and  right 
which  the  factor  acijuires   in  the  property,  has  been    already  sei- 
zed and  ahsorb(Ml  by  the  lien  of  the  judgment. 

There  is  uotliinj:^  in  it  lei* ,  whijch  can  constitute  a  lion,  as  acrainst 
the  judgment.     Why,  it  may  be  asked,  should  a  judgment  bear 
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down  and  annihilate  the  title  of  future  honaJitJe  purcbaaers,  and 
the  lien  of  future  judgments  and  moitgages,  and  be  itt^elf  overrid- 
den by  a  lien,  whose  equity  is  no  stronger  than  that  upon  which 
they  are  founded  ?  The  factor,  by  his  lien,  acquires  the  right  to 
reimbursement,  and  that  is  effected  by  retaining  the  property,  the 
legal  estate  remaining  in  his  principal.  Now,  that  very  interest 
in  the  same  property,  the  law  has  set  apart  and  appropriated  to 
the  judgment,  for  the  rights  of  the  judgment  creditor  attach,  by  op- 
eration of  law,  upon  the  property,  so  soon  as  it  is  acquired  or  cre- 
ated. The  lien  of  the  factor  is,  therefore,  wholly  incompatible 
with  the  lien  of  the  judgment.  Again,  whatever  rights  the  factor 
has  in  the  propeity,  he  derives  through  his  principal.  Apart  from 
a  piincipal,  there  is  no  agent.  Now,  the  principal  can  give  no 
rights  except  what  he  himself  holds  in  the  property.  And  his 
rights  in  his  own  propeity,  are  subordinate  to  the  lien  of  the 
judgment.  How  then  can  he  communicate  to  his  agent,  rights  or 
interests  in  property,  which  he,  himself,  does  not  possess  ? 

Upon  principle  and  authority,  by  our  own  Statute,  and  by  the 
Common  Law,  we  are  fully  convinced  that  the  lien  of  a  judgment, 
older  than  that  of  a  factor,  ought  to  prevail  over  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No-  16. — Joshua  W.  Hodges,  plaintiff  in  error,  vs.  Armiuer 

Hall,  defendant. 

[1.]  An  action  of  AtsnmpsU  Mraa  brought  by  the  holder  against  the  maker ^  apon 
the  following  instnunent — "  I  agree  to  take  of  Burr,  Mizell  &  Co.,  a  fifty -saw 
cotton  gin^cast  steel  saws,  fine  teeth  and  improved  bnisli,  nine  inch  in  the  cir- 
cle; the  gin  to  be  delivered  at  my  house  by  the  first  of  Septeml)er  next ;  the 
said  Burr,  Mizf^ll  &  Co.  warrant  the  gin  to  perfonn  well  in  every  respect,  or 
they  will  make  it  do  so  at  their  own  expense  ;  for  which  I  promise  to  pay  Burr, 
Mizell  &Co,  or  bearer,  one  hundred  dollars,  by  Ist  of  January,  1847."  Dated 
2d  Januiiry,  1846.  (Signed,)  "A.  Hall.''  Held,  that  it  was  not  a  promisory 
note,  and  that  failure  of  consideration  might  beplebded  to  the  suit. 

Assumpsit.     Baker  Superior  Court,  June  Term,  1848.  •   Tried 
before  Judge  Warren. 
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Tin;  Vui-  (irr-  -e:  iurth  futficifiirly  in  the  opinion  of  the  Couit. 
Ly'iX,  I'.tr  piftiiitin  in  em»r,  cited, 

C/'/V'y  OH  Offi^rru'tt,  -569.  1  Saund,  PL  ^  Ev.  121-  1  Chitt^i 
Pf.  Zo^,  'jo.  S€ir.*  r.t.  Fowlc,  2  Johns.  272,  387.  Cunn'mgkam  tf 
aL  r^.  Worri!\  10  JoZ».  202.  C/o^f  rs.Milier,  10  JbAji.  90.  /i#4 
21C. 

E.  H.  Clark,  fur  (Irtendant  In  error,  cited, 

Chitif^  OH  Contracts,  569.  1  Saunders*  PL  if  Ev.  120,  1,  7.  8 
Term,  373.  1  Ih.  37?,  645.  Dovglass,  690.  6  2>rm,  711, 19.  3 
Whci'hr,  199  ^o  203.  2  Smith  Lead.  Cases,  (21  JLmw  Lib.  5J  1 
Ld.  Rat/mond,  665.  2  ^fl.  766.  TF/Z/m,  498,  153.  2  IF.  5/flr*. 
1313.  3  3/.  ^  &  308.  1  Salk.  171.  1  Vent.  147.  2>.  ij/'iS/.  J/- 
hans  vs.  Shore,  1  //.  BL  270.     iS</?ry  011  Prom.  Notes,  221. 

^y  //<c  Court, — LiMPKix.  J.  delivering  opinion. 

[1.]  Josliua  W.  Hodges,  as  juisignee,  brought  an  action  of  aS' 
sttmpsit  in  the  Sii]ierior  Court  of  J5aker  county,   against  Armigcr 
Plall,  upon  the  following iiistrunient :  "I  agree  to  take   of  Burr, 
Mizdl,  &  Co.  a  fifty  saw  gin,  rast  steel  saw8,  fine  teeth  and  im- 
proved lausli,  uin(i  inch  in  the  circle,  the   gin  ta  be  delivered  at 
my  house  by  the  1st  September  next;  the  said  Burr,   Mizell  k, 
Co.  warrant  tlio  gin  to  perform  well  in  every  respect,  or  they  will 
make  it  do  so  at  their  own  expense — for  which  I  promise  to  pty 
l^urr,  Mizell,  &  Co.  or  bearer,  one  hundred  dollars  by  first  of  Jan- 
uary, 1S47 — doted  2d  January,  1846 — signed  A.  HalL"     To  this 
action  the  defendant  pleaded  the  general  issue,  and  failui'e  of  con- 
pideralion,  by  reason  of  the  non-performance  of  the  gin.     He  ten- 
dered testimony  in  support  of  the  special  defence,  to  the  introduc- 
tinn  of  whieli  the  ])laintin'  objected,  and  being  overruled  by  the 
C(»urt,  he  excejited. 

Ctuild  Hall  srt  up  this  defence  against  the  ^o/^2er  of  this  instru- 
lueni  ?  I  wtmld  rem;irk,  that  it  would  have  been  more  regular  to 
\\x\\v  denmrred  to  the  plea.  If  the  testimony  went  to  support  the 
plen,  how  coul<l  it  be  excluded  ?  But  waiving  this  suggestion, 
let  tw  exnniino  the  case,  as  presented  in  tlie  argument. 
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All  contracts  are  to  be  construed  according  to*  the  understand- 
ing of  the  parties.  And  we  must  endeavor  to  gather  from  the 
entire  instrument  its  true  intent  and  meaning.  Hall  proposed 
purchasing  a  gin,  for  the  forthcoming  crop  of  184G.  It  was  to  be 
delivered  the  1st  of  September  of  that  year.  Its  performance 
that  winter  would  test  its  sufficiency,  and  the  price,  in  case  of 
succesp,  was  to  be  paid  the  Ist  of  Jauuary  ensuing.  It  may  well 
be  doubted,  whether  the  mere  delivery  of  the  gin, at  the  time  stip- 
ulated, constituted  the  sole  consideration  of  the  contract ;  on  the 
contrary,  it  may  be  inferred,  that  the  undertaking  that  the  work 
and  materials  were  good,  or  if  they  were  not,  that  they  should 
be  made  so,  entered  into  the  consideration.  But  if  it  were  not 
so,  is  this  a  promissory  note,  and  as  such,  entitling  the  holder  to 
notice  ?  We  think  not.  It  is  not  a  written  engagement  by  one 
person,  to  pay  another,  absolutely  and  uncondiiionaily,  a  ceitain 
sum  of  money,  at  a  time  specified.  It  is  not  denied  but  that  tlie 
holder  would  be  compelled  to  prove  a  delivery  of  the  gin  at  the 
time  and  place  designated.  And  inasmuch  as  the  money  is  not 
payable  at  all  events,  the  instrument  is  incomplete  as  a  promissory 
note.  We  are  not  prepared  to  say  that  he  would  not  be  required 
to  show  also,  that  the  gin  worked  well,  or  that  upon  complaint 
made,  the  offer  had  been  made  to  make  it  do  so. 

But  admitting  this  paper  to  be  a  promissory  note,  and  clothed 
with -all  the  attributes  of  such  paper,  is  there  not  enough  on  its 
face  to  caution  the  public  against  receiving  it  ?  Notice  need  not 
be  actual  If  it  be  such  as  to  put  a  vigilant  person  on  the  look- 
out, it  is  sufficient.  And  what  would  have  been  the  inquiry  of  ev- 
ery prudent  man,  upon  the  presentation  of  this  paper  }  Does  the 
gin  work  well  f  The  instrument  carries  upon  its  face  caution 
enough.  We  are  of  the  opinion,  therefore,  that  the  case  is  with 
the  defendant,  and  consequently  affirm  the  opinion  of  the  Circuit 
Court, 
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A  -  .rr.-T;  ::.  "  Trifrd^':*  :"  r:- Jiij^j^'^VTAMmx,  in  Baker  Superi- 

'I'iii-  -^^-'i-T^an  action  •»!"  a.-5Tin:psit,  brought  by  Humphries  ts. 
C^'ha-jt'iifi,  ori  a  promls^ftrv  note,  inilorsed  bv  Chastain  &  Harvev. 
Th'-  rl«M:!aration  alle^^il  th-it  Harvey,  since^the  indorsement,  had 
\f*:tiixnt:  a  cr-rlific*!  bariknipt. 

ft  appr-an-d^on"^ the  trial,  that  Chastain  &  Harvev,  had  been 
partner!*  in  tradr,  ami  it  was  in  proof  by  the  defendant,  that  the 
<:opartnerAliip  had  l^een  dissolved  before  the  indorsement  of  the 
note ;  that  the  indor.s<.*ment  was  made  by  Harvey  ;  that  the  iiim'5 
narno  was  uscmI  by  Harvey,  without  his  (Chastain's)  authority. 
'J'hr  plaint  iff  then  j)ropo.«>ed  to  prove  that  the  note  was  indorsed 
by  Harvey,  to  pay  a  debt  <lue  from  the  firm  to  the  plaintiff.  The 
(^iurt  yvXwm'aX  to  allow  the  proof,  deciding  that  that  'would  make 
no  (Iiflet'en('(;  in  the  liability  ofCha^tain. 

'J'o  thiH  deciHion,  the  defendant  excepted,  and  broueht  his  writ 
of  error. 

LvOiN,  for  plaintifl'in  error. 
Stho/.h'.u,  for  defendant,  cited — 

M  lUssrt  on  Partn,  162,90,92.  1  H,  Black.  155.  1  iV.  4- 
Mrt\  rx-d.-ij    John,   424.     1  McCord,  16.     1    Peters,  357.    2 

/?//  Me  (\n4ff. — WAiiNr.ii,  J.  deliwring  the  opinion. 

1 1. 1  The  <|iiostion  made  by  il.e  record  in  this  case,  is,  whether 
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one  partner,  after  the  dissolution  of  the  copartnership,  can  bind 
his  copartner  by  a  new  contract,  for  the  payment  of  a  pre-existing 
copartnership^debt. 

That  after  the  dissolution  of  a  copartnership,  one  copartner 
cannot  bind  the  other  by  indorsing  a  note  in  the  copartnership 
name,  is,  we  think,  well  settled,  both  upon  principle  and  authori- 
ty ;  and  that  the 'note  so  indorsed,  is  in  payment  of  a  debt  due  by 
the  copartnership,  makes  no  difference.  L?/on  on  Partnership, 
274.  Sanford  vs,  Miclles  ^T  Forman,  4  Johns,  Rep.  224.  Hack- 
ley  vs,  Patrick,  3  Johns,  Rep,  528.  Foitz  vs,  Powrie  SfDattson, 
2  Dcssatissure*s  Eq.  Rep,  40.  In  Bellvs,  Morrison,  1  Peters*  Rep, 
352,  it  was  hold  that  a  dissolution  of  a  copartnership,  puts  an  end 
to  the  authoiity  of  one  partner,  to  bind  the  other  ;  it  operates  as 
a  revocation  of  all  power  to  create  new  contracts,  and  the  Court 
below  did  not  err  in  rejecting  the  testimony  offered,  and  rul- 
ing that  Chastain  was  not  bound  by  the  indorsement  made  by 
HaiTey,  in  the  name  of  the  partnership,  after  its  dissolution.  Let 
the  judgment  of  the  Court  below  be  affirmed. 


No.   18. — John  Woolbrioht,  plaintiff  in  error,    r*.  Dudley 

Sneed,  defendant. 

[1.]  KA  make  to  B  fimnltaneoaRly,  two  propositions  to  bay  goods,  one  in  wri- 
ting, and  the  other  in  parol,  B  bas  the  right  to  elect  which  he  will  accept,  and 
A  will  be  bound  by  it.  If  he  elect  the  written  proposition,  the  writing  is  the 
only  evidence  of  what  the  contract  was. 

[2.]  If  a  letter  offering  to  buy  goods,  contain  alternative  propositions,  the  ven- 
dor bas  the  right  to  elect  wbich  he  will  accept,  and  the  buyer  will  be  Iraund 
by  it.  Whether,  (in  an  action  for  the  price  of  the  goods,)  the  vendor  elected 
the  one  or  such  other  of  the  propositions^  may  be  put  in  i  sue,  by  the  deftnJant 
in  his  proof,  and  most  be  left  to  the  Jury. 

[3.]  In  a  promise  by  A  to  B,  that  he  will  pay  him  so  much  money,  '*  so  soon  ax 

he  can  coliect  it  out  of  C  by  law,"  the  qualification  bas  reference  to  tiino,  and 

not  to  the  solvency  of  C.     In  au  action  hy  B,  on  such  a  promise,  it  is  necessary 

■for  him  to  prove,  that  a  reasonable  length  of  time  has  elapsed,  for  \\iv.  piiqio*»e 

of  collecting  money  by  Uw,  from  (lie  date  of  the  promise. 


A 
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No.  17. — William  Humphkirs,  plaintiff  in  error,  r*.  Morgan 

Chastain,  defendant. 

[1.]  After  tlio  di.'«8<)lulioi]  of  a  co-imrtiiorKliip,  one  pnrtuer  cannot  bind  the  otb. 
er  by  u  new  contract,  nn  by  inilorsing  u  promissory  note  iu  the  uunic  of  the 
partiicrbhip ;  ulthough  jt  be  for  a  debt  due  by  the  co[)artncrs  before  the  disso- 
lution. 

Assumpsit.^  Tric^^beforc  Judged  Warren,  in  Baker  Superi- 
or Court,  June  Term,  184S. 

Tliis  \vus_^an  action  of  assumpsit,  brought  by  Humphries  vs. 
Chastain,  on  a  promissory  note,  indorsed  by  Chastain  &  Harvey. 
The  declaration  alleged  that  Harvey,  since jthe  indorsement,  had 
become  a  certified  bankrupt. 

It  appeared  ^on'^the  trial,  that  Chastain  &  Harvey,  had  been 
partners  in  trade,  and  it  was  in  proof  by  the  defendant,  that  the 
copartnership  had  l)een  dissolved  beft)re  the  indorsement  of  the 
note ;  that  the  indorsement  was  made  by  Harvey  ;  that  the  firm's 
name  was  used  by  Harvey,  without  his  (Chastain's)  authority. 
Tlie  j)lainliff  then  proposed  to  prove  that  the  note  was  indorsed 
by  HaiTey,  to  pay  a  debt  due  from  the  firm  to  the  plaintiff.  The 
Court  refused  to  allow  the  proof,  deciding  that  that  would  make 
no  difference  in  the  liabilitv  of  Chastain. 

To  this  decision,  the  defendant  excepted,  and  brought  his  writ 
of  error. 

Lvox,  for  plaintiff  iu  error. 

Strozier,  for  defendant,  cited — 

2  Bisset  on  Partn,  162,  90,  92.  1  IL  Black,  155.  I  N,  ^ 
McL\  5GI.^;^4  Jo/in,  424.  1  McCorJ,  16.  1  Petcr9,257,  2 
Johns,  300. 

7>y  the  Court. — Warxer,  J.  delivering  the  opinion. 

[I.]  The  (piostion  made  by  tl.c  record  in  this  case,  is,  ivhetlicr 
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three  hundred  and  fifty  dollars ;  that  soon  after  that  time,  the 
pjlain tiff  called  upon  him,  and  told  him  that  he  had  traded  for  the 
note,  and  wanted  it  collected  as  soon  as  it  could  be  done.  That 
the  defendant  also  told  him,  that  he  had  traded  the  note  to  plain- 
tiff, and  that  he  collected  and  paid  over  to  the  plaintiff,  fifty  dol- 
lars on  the  note.  The  plaintiff  closed,  and  the  defendant  intro- 
duced no  testimony.  In  his  defence,  he  relied  upon  the  general 
issue  payment  and  the  Statute  of  limitations,  all  o£  which  ho 
pleaded. 

The  Court,  in  submitting  the  cause  to  the  jury,  instructed  them. 
**  that  the  contract  as  proven  by  the  plaintiff,  entitled  him  to  re- 
cover, if  the  defendant  had  time  to  collect  the  money  out  of  Ty- 
son, unless  the  jury  believed  from  the  evidence,  that  Sneed  ac- 
cepted the  note  as  payment ;  and  that  the  defendant  was  bound 
to  collect  the  mon^y  out  of  Tyson,  in  a  reasonable  time,  and  if  he 
did  not^  he  was  bound  to  pay  it  himself,  and  that  it  was  not  ne- 
cessary for  the  plaintiff  to  shew,  that  he  had,  or  could  have  col- 
lected the  money  out  of  Tyson  in  order  to  fix  his  liability.  That 
the  letter  of  the  defendant  was  to  goveni  them  in  their  finding ; 
that  by  said  letter,^  the  defendant  bound  himself  to  pay  (unless 
Sneed  took  the  note  in  payment)  to  the  plaintiff,  three  hundred 
dollars,  if  he  did  not  collect  it  out  of  Tyson  in  a  reasonable  time  ; 
And  that  the  Statute  of  limitations  did  not  commence  to  run  in 
favor  of  the  defendant  from  the  date  of  the  contract,  but  only  af- 
ter a  reasonable  time,  allowed  the  defendant  to  collect  the  mo- 
ney out  of  Tyson. 

The  defendant  excepted  to  the  instructionft  of  the  Court,  claim- 
ing, that  according  to  the  evidence  of  Mr.  Sirozier,  who  deliver- 
ed the  letter  of  the  defendant  to  the  plaintiff,  the  contract  was 
that  the  plaintiff  was  to  take  the  note  in  absolute  payment  for  the 
piano,  and  therefore,  he  had  no  right  in  law  to  recover  against 
him  the  price  thereof. 

2d.  That  by  the  testimony,  the  plaintiff  took  the  note  in  abso- 
lute payment ;  having  elected  under  the  contract  to  take  it  in  pay- 
ment, he  had  no  right  of  action  against  the  defendant. 

3d.  That  by  the  conti*act  as  claimed  by  the  plaintiff,  if  the  de- 
fendant is  bound  at  all  to  pay  for  the  piano,  it  is  a  condition  pre- 
cedent to  his  recovery,  that  the  plaintiff  prove  that  the  defendant 
either  had  collected,  or  might  have  collected,  the  Tyson  note. 
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V.'«:  •-.  ..  •-.',*.  •  .-:  'V  . .:-  -rv-  r-di":  throQihoui.  Tfce  lenercf 
? r. «:  ': -: :* : '. ': -. .'. '  •  •  -. -r  '..  \'.'.\ ft.  vv » ?  : he  e-riJence  of  what  ihe  con- 
i:-<t'  Tf>..  ;.  '•''  i- .  I :'  i  ;  i ■•  ;■  rr, ^ k r---  -: zr u I T ac e*> :i*l y.  t %r o  p r»jpa*i- 
t;o:.i  for  ■.'>:  r  .  •'..-':-^:  'ii  L''.  -^i-r.  i  pi^Ti'^  in  thi*  ca»e,>  one  in  wri- 
i.f.j,  ';:.';  *...■':  *.'.:.':.  :•  V  iii:-/..  we  h^M  that  the  vriitin^  i*  the 
\,.'j/.*:'.l  '•'!•::.'•■  o:  !"••■-  < '^:;t: 'sit :  triat  the  vendor  has  the  rietl 
l/>  «:.«•':?  <:.*;*" r  ;.  ;Jj  •-'i*!  j.';.  iir.«l  thf:  p'lrcbaser  is  bcjund  bv  it.  The 
Y>.:\'\\u'j'  iri  t},!-  r,;i-/:  -rh'r.v.  th'^*  the  plaintiff  relies  upon  thewrit- 
U:u  ri,uy\'.ux  'iTi'l  ■ii.T  :-  th*:  iiishf'st  and  l>est  evidence  of  the  terms 
of  th<:  pij'rh:i-*r.  Tlio  iWriVrmiaiit  ml^ht  prove,  as  he  attempted  to 
t\'}  \n:\t:.  ilisit  li;';  jilairiilfT  acrepied  the  parol  proposition,  and 
Y/h*:\\\i'A  In-  did  or  not  on^dit  to  Ijc,  as  it  was  by  Jud^  Warres, 
hdt  ro  rhf;  jury.  In  thfr  absence  of  .<uch  proof,  thc-t^ro  proposi- 
tions h«'in'^  in  c'vid<'ncc%  tlic  Couit  did  right  in  ruling-  that  the 
written  tontiniony  controlled  the  lights  and  obligations  of  tfaepar- 
ti»;i. 

\:i.\  'V\\i'.  writtf-n  proposition  by  defendant  to  plaintiff,  in  this 
ciiMo,  wii->  ill  the  ;iIt(Mii{Ltivc.     Ab  we  understand  it,  the  defendant 
mivH  to  tho  phiiiitiir,  I  will  lniy  your  piano  and  pay  for  it  in  Tv- 
hoii'h  note,  ior  tlinut  hundred  dollaiii,  or  if  this  does  ilot  suit  voa, 
1  will  iiiyst^lfi  p^y  you  three  hundred  dollars  for  it  so  soon  as  I 
run  iniik<-  ii  out  of  Tyson  by  law.     The  plaintiff,  by  the  pleadings, 
(^Irrted,    ir  lie  hnd  a  ri^ht  to  do  from  the  beginning,  to  accept  the 
liiiltM   |M'i»|)(miiion,  und   it' he*  did  so  elect,  the  defendant  is  bound 
bv  liitii  liiUtM'  proposition.       He  was  entitled  to  show,  and  in  thi^ 
(Mise  nttiniipted  :<>  sh(»w,  that  tho  plaintiff  accepted  the  former 
proposition,  a  nil  whethc*  he  did  or  not  Judge  Warren  distinct- 
ly rt:lerred  to  the  jury,  to  tind.     The  juiy  found  that  the  plaintiff 
arrepled  the  latter  ])roj)osilion  of  the  defendant. 

AMMiinin^  then,  that  this  latter  pr.  position  was  the  contract  be- 
t\>.MMi  h«'  parties,  it  remains  to  euipiirc*  whether  Judge  Wab- 
iu\  pni  i;j>iin  ii  the  iriu- ron>iruetioii.  lie  charged  the  jury,  that 
i!ir  plaint  iiV  ha.  >  \  \'\^\\\  •  if  act  ion  upon  it,  afler  the  lapse  of  a  rea- 
MUi.iMe  i.inr  to  i»*-  alii»\' ed  to  the  defendant  to  collect  the  Tvson 
i;o\'  In  l.i\\»  .^!  all  .■.;'.:  ::ie  p!;ii!ititV  was  Itouid  to  show,  \\'as 
the  e\pi.;;:io!j  oi" .;  :«•:'.».. -mMo  time  at'ier  tho  date  of  the  contract. 
To  the  conivAiy  ot'ihi6«  tho  dctondant  contends,  that  the  plaintiff 
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had  no  right  of  recovery,  unless  the  defendant  had  in  fact  collec" 
ted  the  note,  or  might  have  collected  it,  and  of  consequence  he 
must  prove  one  of  these  facts,  before  he  is  entitled  to  recover. 

[3.]  We  think  the  undertaking  of  the  defendant  was  to  pay, 
whether  he  ever  did  or  not,  or  could  or  could  not,  recover  the 
Tyson  note,  and  that  the  qualifioation  expressed  in  the  words,  **  so 
soon  as  I  can  make  it  out  of  him  by  law,"  has  regard  to  time,  and 
not  to  the  solvency  of  Tyson.  He  meant  to  say,  that  1  will  pay 
you  myself  for  the  piano,  if  you  will  give  me  such  time,  as  the 
law  allows  for  collecting  the  money  out  of  Tyson.  The  construc- 
tion claimed  by  the  defendant's  counsel,  compels  the  plaintiff  to 
accept  the  Tyson  note,  in  full  payment,  at  his  own  risk,  making 
the  defendant  only  his  agent  to  collect.  This  cannot  be  the  tine 
construction,  because  the  first  proposition  madq  in  the  letter,  is, 
that  the  plaintiff  take  the  Tyson  note  in  full  payment,  and  of 
course,  at  his  own  risk.  The  second  proposition  certainly  could 
not  have  been  intended  to  be  nothing  more  than  a  deceptions  rep- 
etition of  the  first.  There  being  no  precise  time  expressed  for 
collecting  the  money  on  this  note  by  law,  the  rule  is,  that  the 
time  understood  by  the  parties,  is  reasonable  time.  That  is,  rea- 
sonable time  for  that  purpose. 

[4.]  If  we  are  right  in  the  position,  that  the  plaintiff's  cause  of 
action  did  not  arise,  until  after  the  expiration  of  a  reasonable  time, 
then  the  Statute  did  not  commence  to  run  against  him  until  afler 
or  at  the  expiration  of  that  time  ;  for  it  is  well  settled,  that  the 
Statute  does  not  commence  to  run  until  the  right  of  action  accrues. 
1  W.  Black.  353.  2  Gafe  Sf  Dav,  166.  2  B  SfAllet,  431.  4  Ma, 
^'  TV.  R.  42.  1  Mary  and  Craig  CL  R,  499.  9  Cra7ich,  104. 
7  Pich  133.     Ang.an  Lim,  41.     Also,  1  Kdhj,  379,  536. 

Let  the  judgment  be  afHrmed. 


No.  19. — Lorenzo  M.  Biggers,  plaintiff  in  eiTor,  rs,  Stephen 

Pace,  defendant  in  error. 

[1.]  A  judgment  of  nonsuit  will  not  be  reversed,  becauso  directed  to  bo  enter- 
ed without  the  assent  of  the  plaintiff  or  his  counsel,  where  the  evidence  of- 
fered on  his  part  woald  not  support  the  action. 


J 


172  SUPREME  COURT  OF  GEORGIA. 


Biggeni  va.  Pace. 


A  motion  for  a  uonsuit  will  be  overruled  where  the  jury  migUt  have  infer' 
red  facto  from  the  evidence,  which  woald  BQp|)ort  the  action. 

[2.]  Where  the  understanding  of  the  |)artiestua  contrmct  are  coDGOireDt,  and 
one  is  ready  and  willing,  and  offers  Co  perform,  and  the  other  i»  not*  the  6rst 
is  discharged  fmm  the  performance  of  his  part,  ami  may  maiutain  ao  actira 
against  the  other. 

[3.]  A  demand  of  goods  sold,  at  the  time  and  [»lace  Ppeciiieil,  is  prima  fact  f  ev- , 
idence  of  the  readiness  of  the  purchaser  to  pay  for  them. 

[4.]  Where  goods  are  to  be  delivered,  and  money  paid,  the  actoat  oiler  and  pro- 
duction of  the  money  will  be  dispensed  with,  by  proof  of  the  expreta  and  re- 
peated declarations  of  the  seller,  that  he  will  not  accept  of  it,  or  fol61  his  agree- 
ment. 

[5.]  Notwithstanding  the  title  may  have  passed  from  the  seller  to  the  buyer, yet 
if  the  former  will  not  surrender  the  goods,  the  latter  may  either  bring  trover 
to  recover  th<!  goods,  or  a  sfK^cial  action  on  the  case  for  damages,  and  rectnrer 
the  diB'ereuce  between  the  actual  price  contracted  and  the  market  vahie  of  the 
goods  at  the  time  and  place  when  and  where  they  sboald  have  been  delivered. 

Case. — Tiied  before  Judge  Alexander,  Haiiis  Supexior 
Court,  March  Term,  1848. 

The  testimony  is  embodied  in  the  opinion  of  the  Court. 

Thomas  &  Downing,  for  plaintiff  in  error, 

HiNES  Holt,  for  defendant. 

G.  E.  Thomas,  for  plaintiff,  cited  and  commented  on  the  fol« 
lowing  authorities : 

3  T.  R.  683.  2  Car  ^  Paine,  77.  12  Corn.  Law  Rep,  35. 
7  Adolphus  if  Ellis,  80.  8  John,  Rep.  474.  34  Cam.  L^w  Rep. 
40.  1  Pick.  258.  1  Pcfens'  C.  C.  R.  15.  3  JVaj^h.  C.  C.  R.  165 
Chitty  on  Con,  107.     9   Vol.  Late  Rep.  455.     Chitty  on  Cant.  799. 

By  the  Court.-^hVMFKiSf  J.  delivering  the  opinion. 

Lorenzo  M.  Diggers  instituted  suit  in  the  Superior  Court  of 
Harris  county,  against  Stephen  Pace,  upon  the  foUow^ing  instru- 
ment :  **  This  is  to  certify  that  tlie  undersigned  has  this  dav  (ISth 
July,  1845,)  sold  to  L.  M.  Biggers  one  thousand  bushels  of  ''ood 
sound  corn,  to  be  delivered  by  the  10th  day  of  November  next,  at 
or  near  Piedmont,  in  Harris  county,  Georgia,  by  the  said  L.  M. 
Biggers  paying  to  the  undersigned  fifty  cents  a  bushel  at  the  de- 
livery of  said  conk."     PlaiotifiT,  on  the  trial,  proved  by  one  John 
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Shai*p,  that  he  was  present  when  a  quantity  of  corn  was  meas- 
ured, contracted  for  by  the  plaintiff ;  it  lacked  twenty-five  bushels 
of  making  up  the  complement,  which  was  to  be  made  up  out  of 
the  grain  then  hauling  out  of  the  field  of  the  defendant.  Plain- 
tiff having  business  to  call  him  away,  it  \yas  agreed  between  the 
j)arties  that  Wm.  Alexander  should  stay  and  attend  to  the  meas- 
uring of  the  balance  of  the  corn.  Plaintiff  at  that  time  offered 
the  defendant  Si  00,  which  he  declined  receiving,  remarking  that 
it  would  not  fill  up  a  place  in  his  debts  as  large  as  his  little  fin- 
ger. He  added  that  he  would  rather  have  it  all  at  once.  The 
plaintifi*  replied  that  he  would  bring  it  over  in  a  few  days,  if  it 
would  suit  defendant  as  well.  The  defendant  answered  that  a 
shoit  time  would  make  no  difference  with  him.  Witness  wa» 
again  present  at  an  intei'view  between  the  parties,  three  or  four 
days  after  this,  at  defendant's  house.  Plaintiff  asked  defendant 
to  go  down  to  the  lot  where  the  com  was  cribbed,  and  stated 
that  he  had  come  to  pay  him  for  the  corn.  Defendant  said  he 
could  not  get  it ;  being  asked  why,  he  answered  that  he  had  been 
looking  out  for  a  place  to  slip  out  of  the  contract,  and  he  thought 
he  had  found  it.  The  plaintiff  inquir9d  how  ?  The  defendant 
replied  that  the  obligation  said,  that  the  money  was  to  be  paid 
when  the  corn  was  delivered.  The  plaintiff  asked  if  he  consid- 
ered the  com  as  delivered  ?  The  defendant  said  yes.  The  plain- 
tiff remarked  that  he  considered  the  com  as  received,  and  wa» 
ready  to  pay  for  it ;  and  then  made  a  tender  of  the  money  by 
laying  it  on  I  he  end  of  the  horse-trough,  and  requested  the  de- 
fendant to  count  it.  The  defendant  said  there  was  no  use  in 
counting  it,  he  reckoned  it  was  all  there,  and  that  he  considered 
itvilafrful  tender ,  but  that  plaintiff  could  not  get  the  com,  and  he  re- 
fused to  count  the  money,  or  see  it  counted.  Witness  could  not 
say  how  much  money  there  was.  Plaintifi*  told  defendant  that  he 
had  agreed  to  take  in  payment  of  the  com  the  fifty  dollars  which 
he  ha<l  borrowed  of  him.  The  defendant  replied,  certainly,  if  I 
had  let  you  have  the  com.  Plaintiff  forewarned  defendant  not  to 
inteifcre  with  the  com — that  he  considered  it  his.  Defendant 
then  took  some  corn  out  of  the  crack  of  the  crib,  and  asked  plain- 
tiff if  he  called  that  stealing  ?  Plaintiff  said  he  considered  that 
taking.  Defendant  said  it  was  his  corn,  and  that  he  would 
use  it  when  he  pleased,  or  words  to  that  effect.  That  on  the 
same  day,  plaintiff  tendered  the  money  to  defendant  in  the  city 
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ffi  <"■■-  ■.'2.'.  >.  ^:*  a  c-  '"  -ir.  -=:  tre — ::  w  i*  }H-:vvtt":i  the  twenty-fourrh 
ar.il  ::.irt!r::i  •.:'  <Jt*:":-  r.  I>4.5.  siiil  ihtrre.was  &500  teiideretl  ia 
p  •  y  rr. ».-  ri :  i'  ■  r  :\  ■  c  •  ■  x-n .  Oa  •.  u'fen  J  a  n: '» x  e  fus  in  cr  I  o  c  oun  t  the  mon- 
f-y.  { '.  .vvi'.Si  r-  ;::«.  -'til  wlrr::?.-  tu  count  it.  "H'lio  did  so.  Defend- 
trit  -:♦'•;»;.«  .1  irS",  -xiA  .iiil  ni-r  soe  iht*  money  countc?d,  although  re- 
r|  uc  -»: «  m1  I  ly  j  ,  i  *;  i  I  ■  t  i  tT  t  o  il  •  •  *  r  ■.  The  amovitt  of  mom  cy  tendered^  irw 
tht:  fAI  Mt/m  ti:r,if,l  fo  U  pi'*:  for  the  corn.  On  being"  cross-inter- 
ro  irate  il.  witiie---.  a  ft  it  npeaiin?  in  sul>stance  the  evidence  al- 
rraily  n.-hear-f*!.  ?\vort',  "t/iorht  d'd  .^fc  jda^nf^fff  ndcr  to  drfni- 
ant  thf  ////'  a  mi,  an*  nf  monci  ca'lid  for  hu  contract,  heins  five  hunr 
dretl  dft^la,3i — it  w-js  in  fJ*c  </'#  of'Co'ufiibits,m  G.  B.  J^/to/i*4f  j^tore, 

m 

fihovt  thf  21(h  or  '2>ih  of  0*:toh'.r,  1^4o. 

Daviil  Sueli  testified,  that  he  was  present  at   an   inter\"iew  be- 
tween the  {rallies  on  the    lOtli  of  Xi>vcmher,    1845,    about  san 
down,  at  the  ixin-house  of  defendant.     Plaint  iff*  told  defendant  that 
he  had  come  to  pay  for  the  Cf»rn  which  he  bad  broug-bt  him.    De- 
fendaiit  replied  that  he  could  nnt  have  it — that  be  intended  to  keep 
the  corn,  until  it  w<»uld  m?11  for  one  dollar  per  bushel.      PlaiDtiflf 
poured  rmt  the  money  on  a  cotton  ha?,  and  requested  defendant  to 
count  it.     Defendant  stej)ped  oft*  very  fast,  and  told  plaintiff  to  go 
to  his  (defendant's)  house,  and  he  would  count  it  forbim.     In  g^- 
inj^  to  the  hou.-e,  defemlant  acknowledged  that  be  owed  plaintiff 
fifty  dollars.     Witness  was  called  in  at  the  housi*  to  count  the  mon- 
ey, which  he  did  in  the  presence  of  both  parties.      There  was 
four  hundred  and  fifty  dollars  in  cash,  besides   the   fiftv  dollars 
which  defendant  acknowled^^ed  he  was  indebted  to  phi  in  tiff,  which 
togetln'r  making  five  hundred  dollais,  was  then  and  tbcre  tender- 
vi\  in  ])aymenl  for  the  corn.     Dififidant  ivformed  jda'int  iff  that  lit 
amid  not  haw.  tlm  corn  at  Jiftif  centx  pvr  hushef^  but  that  as  it  wa* 
his,  he  might  have  it  at  seventy-five  cents.     Thei-o  was  nothinsrsaid 
as  to  any  deficiency  in  the  amount  tendered.     Plaintiff  did  de- 
mand th(j  delivery  of  the  com,  which  defendant  refused  to  per- 
form in  the  mann<»r  heretofore  stated.     Plaintiff  did  not  exhibit 
defei;dant*s  note,  hut  stated  that  he  had  it  in  his  pocket. 

Plaintift'proved  by  Mclntyre  and  Philliiw,  that  the  price  of  coin 
in  the  fall  of  181/),  was  sc»venty-five  cents  per  bushel,  and  by  one 
of  then),  thai  defrndnnt  admitted  that  ho  sold  to  witness  a  pait  of 
the  "disputed  corn,"  between  i)lainiiff  and  himself. 

IMaintiftMniving  closed  his  case,  defendant  by  hia  counsel  mov- 
ed for  a  nonsuit  on  tvyo  grounds. 
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Hii-'^'tTK  vs.  Pace. 

Ist.  That  the  gist  of  tlic  plaintift**a  suit  was  the  failure  of  the 
defendant  to  deliver  the  com  according  to  contract,  which  the 
plaintiff  had  failed  to  prove. 

2d.  That  the  plaintiff*  had  failed  to  prove  any  legal  tender  by 
him  to  defendant  on  the  10th  day  of  November,  in  terms  of  the 
contract,  of  the  five  hundred  dollars,  the  amount  to  be  paid  for 
said  com  upon  its  delivery. 

Which  motion,  af\er  argument  of  counsel  had,  the  Court  deci- 
ded to  be  well  taken  on  the  2d  ground,  to- wit :  that  the  plaintiff 
had  offered  no  proof  whatever  of  payment  or  performance  on  his 
part,  or  tender  of  payment  on  the  day  named  and  apimnted  in  the 
contract  sued  on.  And  the  counsel  for  the  plaintiff,  waiving  his 
right  to  go  to  the  jury  with  the  case,  under  the  opinion  of  the 
Court  against  him,  submitted  to  a  nonsuit,  with  leave  to  except 
to  said  decision,  and  then  did  except  to  the  same. 

[1.]  The  point  for  us  to  examine  is,  ought  this  case  to  have 
been  submitted  to  the  jury,  and  might  they  not  have  found  facts 
from  the  evidence  offered,  to  support  the  action  ? 

[2.]  Was  Biggei*s  bound,  under  the  proof  in  this  case,  to  make 
what  might  be  considered  strictly  tei  hnical  tender^  in  order  to 
maintain  this  suit  ?  We  think  not.  The  deliveiy  of  the  com, 
and  the  payment  of  the  money,  were  to  be  done  at  the  same  time, 
They  were  concurrent  conditions,  to  Ik?  simultaneously  perform- 
ed. And  tlvc  doctrine  is,  that  if  one  party  is  ready  and  willing, 
and  offers  to  perform,  and  the  other  will  not,' the  firet  is  discharg- 
ed from  the  peifomiance  of  his  part,  and  may  maintain  an  action 
against  the  other.  Goodison  vs,  Nunn,  4  Term  Kej),  761.  Jones 
rs,  Buckley,  Dang,  684. 

[3.]  Again,  a  demand  of  the  goods  sold,  is  sufHcient  prima  fa^ 
cie  evidence  of  the  readiness  of  the  purchaser  to  pay  for  ihem.  2 
Wm,  Saund,  352.  a,  in  notis, 

[4.]  It  should  have  been  left  to  the  JU17,  whether  the  plaintiff, 
on  the  10th  of  November,  and  previoU*^ly,  had  not  shown  an  ac- 
tual offer  of  the  sum  due.  And  if  not,  whether  the  actual  pro- 
duction and  offer  of  the  money  had  not  been  dispensed  with  by 
the  repeated  and  express  declarations  of  Pace,  that  he  would  not 
accept  the  money  and  execute  the  contract.  • 

[5.J  It  has  been  argued,  that  inasmuch  as  this  action  was  brought 
for  the  non-dehvery  of  the  com,  there  could  be  no  recoverv, 
as  the  plaintiff  himsell*  acknowledged  that  the  com  was  delivered 
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Litcbtiiii  siiifl  Biirkc^r  r«.  McDfHiL'uliI  nml  r:t)ieni. 


1111(1  receivo<l.  Whether  or  not  the  corn  wii»  delivei'ec],  was  a 
<iUcstion  of  fact  for  tlic  jur)'.  Taking  the  whole  tcstixnonj  of 
TliJirp,  wo  think  it  clear,  that  the  corn  never  wsis  delivered.  It 
was  in  defendant's  crih,  and  on  his  premises.  He  never  parted 
with  the  dominion  over  it.  In  the  presence  of  Tharp,  the  wit- 
ness, he  not  oidy  asseHed  his  property  in  it,  but  exorcised  acts 
of  ownership  over  it.  Bnt  admit  ihnt  the  titlo  had  pau^ised  to  Big- 
gei-s,  the  hnycr,  if  Pace,  the  seller,  would  not  surrender  the  com, 
IJijrgerrt  miji^ht  either  reclaim  tlie  corn  hy  an  action  of  frorer^fl 
Car,  Sf  Pat/ni\  503.  2  Bing.  527.  5  Maul.  Sf  Scltr.  105.  9 
Bam,  tV  Crrs.s.  59,)  or  he  could,  as  he  has  done,  bring^  a  special 
actitm  on  tlie  case  for  damages,  and  recover  the  market  value  of 
th(;  corn  at  the  time  and  place  when  and  urhei'e  it  was  to  hare 
deendelivertd.  I  Car,  S^-  Pai/nc.iiSo,  3  W^cat.  200.  6  WkfaL 
100.  2  lUirn,  &^' Cress,  G24.  2  Crunch,  298.  9  Barn,  Sf  Creu, 
145.  9  Wtmh  129.  4  Pc//>r,  561.  7  Coiccn,  681.  1  Pefer't 
C.  C,  R.  ^i>.  Of  course,  as  the  corn  had  not  been  paid  for,  Bie- 
gers  couhl  only  recover  as  damages  the  difTcrence  between  the 
actual  price  contracted  for  and  its  market  value  on  the  10th  of 
Novemher,  1S45,  at  or  near  Piedmont,  in  Harris  county,  when 
and  where  the  corn  should  have  heen  delivered. 

Let  the  judgment,  therefore,  of  nonsuit  be  reversed'  and  tbfl 
case  reinstated. 


No.  20. — LiTCHTON  &  Barker,  plaintiffs  in  error,  vs.  D-  McDou- 

GALD,  et  ah  defendants. 

[  1 .  ]  One  creditor  caunot  attack  the  lien  of  another,  until  it  comes  in  conflict  wilk 

his  own  right !«. 

[3.]  lu  n  contest  belwuen  ;tttuchmi*nti( ami  ordinary  suits,  it  is  the  jtu/^m^n/,  and 
not  the  hvn,  which  fixoA  tlio  lien.  And  if  tlie  judgment,  by  ordinarv  praccffy 
he  older  than  the  attMchnieut  judgment,  it  takes  precedcDue  in  the  ilistribuiioB 
of€noney  uriising  fn)ni  the  sale  of  the  defendant's  proi>erty . 

Motion  to  distribute  money.     In  Muscogee   Superior  Court. 
Decided  hy  Judge  Alex.vnder,  May  Term,  1848. 
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Litcliliiu  Mild  Diirkor  t'er.  MrDtnigHld  and  ol hers. 


Tlio  facts  are  Amiul  in  llie  decision  of  lljn  Ouuit. 

Tuo3iAS  &  DowxrxG,  forj)lfiiniiflrin  oriur,  citcil 

Prince,  34,  4:?C.     JlofrJJJss,  or>S,     :\  Kflhj,  M'X 

Jo.NKs,  I>E.\\i.\(j  &  .Tones,  for  Jol'ciula!!*. 

Ihj  thv  Coiut. — l^iMPKi??,  J.  tlflivcrinir  ll.r  t)j)i!rii»n. 

Mon(*Y'w;i.<  ])roii«_!:lit  into  Court,  sni.-^iiiLi  IV'^n  llir  siilc  ol' IJfiiiu- 
inin^HcrJ's  properly.  Tlurt?  wire  vjiiiov.i  jii<lMni(  iils  ngninst 
llic''tlerrn»];Mit  :  i^omu  l>v  allJichnuMi!.  }in<l  »ili'.rs  i)l)t!iijird  l>v  suit, 
in  iho  ordinarv  w  :iv.  Litchtou  C<:  J>'ukor,  who  wcrr  iud'4:mi'nt 
credilors,  hv  ordiuarv  suit,  niovfd  to  luivi'  ilu*  fund  di>lril»ur<<l  ni- 
ICiddv  l)eUviM.'n  llirni  and  \\\v  .lUjicliHirnt  !ud«rnu*iiK<  of  llic  s::nio 
date.  JJut  tlir  |iri\sidin<r  .ludm*  n." fused  io  allow  llu'ir  motion, 
upon  iIk' jrround  tlial  tluMi*  jud,ii:ni(»iil  was  ni*l  ohtuiiicd  htjon-  tlio 
nttaclimont  judj^niculs. 

Liti-'lilon  &:  J>ark(.*r  thru  ajfjdicd  in  si-l  nsidt?  ibt*  execution  iu 
favor  of  Daniel  McDougald,  founded  u|)oji  iiltaclinicut,  and  older 
than  theirs,  upon  vari<ui.s  fi^vounds  set  f«ntli  in  the  motion.  JUit 
this  application  ihe  Courl  refused  Jo  enterlfsln,  ft)r  ihe  reason  that 
theji./'a,  of  McDongald  wa;s  not  hrfon^  the  0)urt,  urgiu'r  })ay- 
nient. 

Litchton  &'  Rarker  insisted,  Uisthj^  upo.i  a  jtro  rata  division  of 
the  money  in  hand,  after  setting  apart  enr.j'.rti  to  satisfy  McDou- 
gald.  This  the  Courl  disallowt^d.  To  all  \v":iich  rulintrs,  the  said 
Litchton  and  )>arker,  liy  their  counsel,  exiej)ti'd. 

[I.J  We  think  it  very  clear,  that  His  Honor,  .Judge  Alexander, 
was  right  in  denyinir  to  the  ])lainliirs  i[i  orn»r,  the  pnvilege  of  as- 
sailing McD(mgald\s  claim,  hefore  it  interfered  with  their  rights. 
It  might  be  good  against  the  defendant,  if  not  third  pers(ms.  And 
thev  had  n<»  riflht  t<»  attack  it  until  it  s»ood  in  their  wav. 

[::^.J  As  to  the,^/-.v/  and  thirtl  grounds  in  llic  hill  of  exce])ii»)ns, 
they  present  really  the  ^ame  qui'.tion.  AimI  il  is  this — whether 
a judu^nnMit  obtained  hy  ordinary  pro'e«s,  i-*  ";i»t  entitled  to  share 
i*ateably  with  altachmeni  judgmentr-  c^f  the  .same  dale.  We 
are  of  tlie  o]iHiion  that  this  point  is  t  onclu-lv  ly  settled  by  J/c- 
Vottsffild  rs.  Barnard  Sf  Co.  3  AV.V^,  Wd.  'I'ho  Courl  there  held 
VOL.  V.  23 
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tlijit,  "  in  rouii'sts  lu^twecMi  aitachmeiits  anil  ordinaiy  suit:*,  it  is 
as  it  was  from  ]'iO\)t  the  Jftd^^^maii  anil  not  tlie  /crt/^  wbich  iixea 
the  liiny     p.  17.*i. 


Jiulgment  rcverscil. 


Nn.  21. — Ci'eorgi:  W.  (N>i,i.kv,  plaintiff  in  ciTor,   rs.  William 

^^()RGA^^  ilofemlant. 

[I.]  A  l»i:inl  i*\iTnt«'(l  l)y  a  di  l)tc»r,  arrrstctl  I>y  Ca.»a,  to  npprar  a1  Cmirt.asd 
tiiUr  llir  hcmfil  Jifllio  Act  Inrtlie  relief  <»•' IToiiest  DchtofH,  tliciiigh  /«•«  ibaa 
twici"  ilic  MMiorint  nf  the  jirrfstii::;  crt'tlitor'sdL'lit,  is  a  valid  bon<],  and  biiidiu? 
Oil  llic  |):iili('s. 

[2.]  WIhti"  tlio  SljjMiirairoMrcI  a  dcftMiilaut  by  virtue  of  a  Co.s/r.,  ami  relciveil 
him  by  taUini' lioinl  for  hi."<  ripprnranco  at  Court,  to  take  tlie  heiiofit  of  the 
A(!t  for  tho  rrlii'f  i>f  lb)iiost  Hfiitiirs.  in  an  uiiiount  lens  than  twice  the  amount 
of  thi'  tntlitnr's  (Irniniul  :  the  boml  bt-infr  taikrn  in  ^(hhI  faith  by  \he  febertf": 
//<:/'/.  lliat  hv  ua"*  not  iruiliyof  a  vr)huitary  e>ra|ic',  but  fif  a  negligent CMrnpry 
aiul  niii;ht  nfnlt'  the  ih-frudant  in  Cn.  »a.,  anrl  .surreutler  kiin  in  Court,  in 
dischari;'*  t»f  bin  liabibty  to  an  altixhnu'nt  fur  contempt  under  tiicSSliitulc. 

Rnli?  acrain<(  tbo  fomicr  Sbcriff.  Baker  Superior  Court,  be- 
fore J 11  (.let-  Warrk.v,  Mhv  Term,  IS  18. 

A  Cap/as  rid  stitisfncicnfhnu,  sued  out  in  the  Court  below,  at 
the  iiistjmce  ot'ihe  dercndaiit  in  error,  against  one  William  Brock- 
ett,  inr  the  sum  of  one  hmidred  aiul  seventy-five  dollars,  besides 
intiMest  and  costs,  was  ]»ia<(  d  in  the  haiidri  of  the  plaintiff  in  er- 
roi"  as  slu'iiiV,  to  be  by  him  execnli'd  and  returned,  as  sucb  esher- 
iir.  Tbe  ra.  sa.  was  i.s.surd  on  |}je  2'h\  day  of  Deccmlxjr,  IS47, 
and  by  the  relnrn  of  the  pbiiniiff  in  error,  appears  to  have  been 
executed  by  liiin  i»n  the  Ith  day  of  January,  1S18. 

It  fm  titer  a|»]!t'ars,  ilnit  on  the  >anie  clay  of  the  arrest,  the  de- 
fendani  in  rti.sn.  Umck*  it,  i^^ave  oond  to  the  sbciiff,  Co  lie  v.  of 
which  the  followiny;  u  a  copy  : 


N 
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Georgia.  Hakkr  ('olxty — 

**  Know  all  men  l»y  tlirse  ])rcsL'nl:f,  that  we,  \\  illiiini  iJriKkttt 
and  John  M<intu^omcrv,  oftlic  above  c(Mnitv,  (1«)  arkn«»wIi'<lueoiir 
selvea  firmly  bound  unto  William  Morgan,  in  the  just  and  full 
sum  of  three  Imndrod  dollars,  to  the  tine  ])aymcnt  of  which,  we 
bind  ourselves,  our  heirs,  executors  and  wdn)iiiislrators,  limily  and 
severally,  sealed  with  our  seals  and  dated,  this  January  -Ith,  184!S. 

"  The  conditicni  of  the  alx^ve  bond  or  (»bliy::ition  is  such,  that 
whereas  the  above  bonnd  William  Brocket t,  has  been  arrested 
byO-.  W.  Colley,  sheriQ'of  said  county,  with  a  ca,  sa.  issued  from 
tlie  Superior  Court  of  J>aker  county.  Now,  should  the  said  Wil- 
liam Brockett,  personally  ap})ear  at  the  next  Superior  Court  of 
said  county,  and  comply  with  the  law  to  take  the  benefit  of  the 
Act  for  the  rehef  of  honest  debtors,  and  abide  by  such  ])roceod- 
ings  as  the  Court  may  order  ag;ainst  him  in  the  above  case,  then 
tlus  obligtitioa   to   be   void,  else  remain  in  full  forci*  and  eflect," 

W.    IIUOCKKTT,  (i..  s.) 
JouN  MoxruoMi'.Kv,  (l.  s.) 

At  the  May  term  of  the  Court  below,  ISH,  the  di^fendant  in 
error,  being  the  plaintiif  in  ca.  sa.  mrived  a  rule  nisi  a/^ainst  the 
plaintift*  in  error,  as  sheriff,  re<*.iting  that  he  had  arnv^ted  >aid  de- 
fendant iwca.  sa.  under  and  by  viilue thereof,  and  that  said  Hiock- 
ett,  had  been  permitted  to  escape  and  <i^o  at  larrr^,  by  the  said 
sheriff,  aiul  retpiiring  him  to  show  c:iii^e  why  he  slumld  not  be 
held  and  midc  lia]>le  for  the  amount  due  U})ou  -taid  ca.  sa.  and 
why  he  should  not  pay  ovi-r  the  same  to  said  plaintifl'in  ra.  sa.  or 
his  attorney,  for  said  escape?,  %S'c.  Counsel  for  sherilf  moved  to 
discharge  this  rule,  on  the  ground  that  he  was  not  liable  to  be 
proceeded  agauist  in  this  summary  w:iy,  which  was  overruled  by 
the  Court;  to  which  sheriff  excepted.  In  answer  to  the  above 
rule  nisif  the  plaintiif  in  error  sliowi\l,  that  he  ha<l  anoted  said 
Brockett,  and  fo(»k  from  him  the  bc)iid  herein  l.-efbre  copied  ;  aiid 
further,  that  the  said  Brockett  had  snirenderid  himself  up  in  op- 
en Court,  in  obedience  to  the  condition  of  jsaid  bond,  ainl  was 
then  in  Court,  ready  on  his  motion,  to  take  tin*  Ijeneiil  of  the  in- 
solvent  laws,  having  filed  his  schedule  in  terms  of  the  law,  or  to 
i-emain  in  custody  until  he  should  so  do  :  or  to  jiive,  instanter.  a 
good  and  valid  Ixmd  conditioned  therefor.  And  fnriher,  tlat 
said  bond  hereinbefore  copied,  was  taken  and  received  by  said 
eheriii'  in  goodfaith^  when  said  Brockett  was  arrested  j  and  that 
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tiiiul  Uroclvr'r  w.is  e.iily  ju'iiniitiil  t<i  jro  at  laig-e,  upon  hi:*  exccu- 
tio'.i  iiiid  (li'iivi'VY  (.{'-..lid  ]>«>iul  willi  tliu  seciiritv  tlicreto  siiWrib- 
ed,  untn  tlio  r«'r.|np.'i(Ii:jr,  aiulthr  plniiilifrin  error  tliorefurc  pray- 
cmI,  thai  tlio  s:iiJ  niI('iuJnn>l  iiiin  iiiii(ht  he  «lischaru:ecl. 

Alter  armiimni  j.f  i-nm.-rl,  th(;  (-oiiit  liohjw  ruled  the  said 
shuwliitr  iiisiuiiflrist,  and  uidrrrd,  (h:it  the  sairl  rule  w/V  should 
he  inacK^  alv  ■•'.litr,  u.d  o;<lc:cd  an  attachiiiont  to  issue  aiiainst 
liini  as  for  {•••nti'ir.;  ;,  ;•»  Im-  di.i:r.:i:<4fd  upon  his  p:iymonl  *>l*llie 
unnnint  111' |)i  iiirip:ii,  i.iicn'rt  ;iiid  <'ij.-r,  due  up<)ii  suit!  /y/.  .w/. 

'i\)  whicli  ili'oiiii  ;  (.'I'ilu'  C't'iiit  holow,  the  coun.vel  ti»r  the  shcr- 
iir  r.\t;i'[)UMl  iipi)!!  ll  •'  i.illowiii'r  'jriniu^ds  : 

J.'t.  ih'CMii  »•.  hy  :'u^  :  l,<Tiir>  >-lie'Ainir,  it  Jippt»aret]  to  the  ('ouit, 
ihal  he  li:ul  dlsdi::.  ■.■.'/!  his  d'-v  a^  sluM'ili',  and  was  <aiihv  <»fno 
cnnt(M!ii»;  oi't't.uiri-    .hi*  pmni-r-^. 

:.'('..  Im.'i  ■;'.!.  i',  \}<  :'..  •  arlinii  oi*  rcsinMideiit  ;is  sli<»ri{l'  he  ha«l  l»v 
viriu..^  (ii'  all  .</.  v'.  ;■.  mlucfd  thr  h.Mlyofiho  tlefiNHhiUL  Fh'ork- 
ctf  ill  (.'iiii.l.  lit  rini'    Lric*'  wiih  iVa^.  .Sfatute. 

.'Id.  I><  i-Mii'.  h"  '■'•.:*:  ic  ]*r,i  i)i  \\ii'  >hrrili*jis  tlischisod  hy  sard 
nil''  //.'.si,  ]'.ii  iijii!;.  ■■'■I  licca  doar  to  Jhi;  plaiiitifi*  in /v/.  ^r/.  Imt 
tl;:i{  ]\c  was  in  the  -[.-ir  ci>Ji<li;I'»ii  as  ii*a  h'gal  hontl  h:ul  heiMi  ta- 
k«'!,  and  ihi!  till  ';,''jir  a:id  inttMitlo-i  of  the  la>v  had  lx'c*!i  cora- 
plii.'d  \\  itii. 

■iih.  Hi'iani',  hy  uid  aa-^wiT  to  said  nilo  ///.v/,  sai*!  shcrifl'lnd 
at'li  ll  i:i  'j:o.m1  l';;!!;.  'i.id  was  thiTcI'on^  truilty  of  ;i«>  contenjjit,  ainl 
\va  i  :M.t,l^M--i"f.».r.  '■  .iljlr  to  lit'  pi  i»v.-(M.'did  ajj^aiii.^t  in  such  suiiinia- 
IV  \\  av. 

.'jtli.  i).  cr.n.^c  ihr  •  was  no  rvidt'Ticr  i:on»ro  the  Couit  eo'itra- 
didi!'*'  till*  r]i':iiV.N  .iaswrj-.  or  ih;  1  the  ])hii!Uifr,  oi'  hit*  attorney, 
t)v  his  ;i'4;i.Mii.  or  a  oihr;-  pi'i.oa  fir  liiin,  had  luniishetl  to  the 
fdjir'.ir  >5icli  a  h'-^;-l,  <»"  nny  iastniclioMs  th.cieuiito,  as  \you?d  he 
s"::i  i;ii::o:v  :o  lii;i  I'.iidi:;-  ih;-  hnv,  aad  iIk*  ihcrifi*  K-iut'  no  iiidi- 
cial  <»lii''rv.  ("uM  .■•.1  di'termi.'ic  as  to  the  varwlity  ofsriid  h«»Ti«l, 
hai  f.idd  li  ll  he-  ■;  :,I':id  hy  hi  judgiiiiMit,  and  this  honJ  he  hc- 
Ui"Vi  d  ill  m»od  Taiih    w.i-  siilhcirnt. 

Oth.  Ih'i-.msc  all  :h(r  ^a^'t^  p.c  ^^ntiMl  in  sriid  rule  and  answtT, 
w«-ii'  iiiatliTs  |;!oj  ■■.■  y  I-v.-'on^ii!'^  t  )  th(»  jury,  nnd  cnuhl  only  he 
pa-id  upon  a-id  «i -ui  niiiud  hy  tli"  verdirt  of  a  jury,  ^y]uM^.er 
the  .div-rifTwa  i  H.»h!  or  no',  a:.d  t liei-i.'fore  j>h-iiiitiff  eouhl  not  pro- 
ceed 0'.rainsl  said  -iie.ifVln  this  suinniary  way,  hut  only  on  his 
hond  as  shiOrilf,  or  in  an  a<'tiou  at  law  for  an  escape. 
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7th.  Bocniise,  by  and  in  siiid  answer,  ihe^sliorifrcxpiyssly  claim- 
ed a  trial  by  jury,  wliich  was  denied  liim  by  the  Conrt,  and  to 
which  he  wa?4  entitled  under  the  Constitution. 

Upon  which  exceptions,  the  errors  complained  of  are  assign- 
ed in  this  Court. 

Lyon  &  Ci.aki;  and  Strd/.ikk,  fc^r  plainlilf  in  error. 

l.st.  The  Cnuit  erred  in  decidinii;  tliat  the  escape  was  such  a 
contempt  as  was  pnnishable  by  altjichment,  because  the  Common 
l^aw  and  the  Briii.Oi  Stalule  ot  fijrce,  do  not  give  such  right ;  and 
it  has  not  been  gnnitrd  by  the  Act  of  17f)l.      I  B1acl\  Com.  2.T1 
J   R'trh.  2,1.    j:r/7.      iSV/,/r//'.v   /);-.   1-Ji).      1  J„//r  U/Ol.      Sr/tlvy'x 

Disrr^oo.    rj  Anhf,  1700.    y.r/iir;i\s  Dig.  :;;;:!.    ^'tatiifcof\i{)^d. 

Prinrc,  4.'il,  .y/v.  10.      Craig  is.  Malthii',  1   /vr////,  .'347. 

::^d.  The  Ctiurt  eired  in  .-Ntrikin^  out  the  answer  of  the  sheriff, 
for  the  following  reasons,  to- wit  : 

First,  Ijecan.'-e  theri*by,  the  Court  c«»nsideied  liim  liable  to  at- 
tachment, nolwiihstandin.;:;  he  had  taken  a  bond  wliich  was  evi- 
dence that  it  \\"<\:>  jttgligrnty  and  not  vuluntary  escape.  Alien  on 
ShrriJ's,  237.  Craig  rs.  Multhiv,  1  Kvlly,  548.  S  W/inlvr'a  Com- 
won  Jjna\  G3,  (case  vitvU.)  Mongin  cs.  Lkviny^  1  llilVs  S.  C.  R, 
14o.  1  Totnliii's  Ijatr  Dictionary,  \20.  Act  tf  Dec.  19///,  1823. 
Frinre,  2{)\.  1  llarker's  SIteriJ\  177.  Alleu  oh  iShcrifs,  23Q. 
t^eicellon  Sficrip,   1 10. 

Second,  I>ecau.-e  he  thereby  refused  to  permit  the  iSheriff  to 
surrender  the  defindant's  body,  or  to  make  a  sulHcient  bond,  as 
the  Sherifl  should  have  been  allowed  to  have  purged  him>clf  of 
the  contempt  in  such  manner.  AHen  on  Sherijl'<,  211,  221,  239, 
240,  JO  Ktig.  Cow.  Late,  ISrj.  2S  Jo,  :j7G.  JV/fee/cr\s  Com. 
Luu\{)3.  Rffit  to  State  r.s'.  Tipton,  I  JUchford  ImL  R.  1G7. 
Plank  rif.  Antlrr.san,  i)l\  17.  Jtonajhtt.s  r.s.lValkir,  2T,  5/3.  t<civcll 
on  S/icriJ/x,  lis.      1  Sfn/t,  .Oirj.     3  LVr/r/.-.  Cofn.iiu. 

3«1.  iJecau.ie  the  facts  whicli  the  Sheriff 's  answer  exhibits,  sliow 
th:it  the  plaintifl'had  su.tained  no  injf/r*/  by  thLs  negligent  escape. 
Prince. 

4 til.  lU'cause  the  fact.^  (»f  the  answer  thow  that  he  acted  in 
good  fiith,  which  he  tluMiby,  then  and  there,  proj)o^ed  to  prove, 
and  liaving  siib.^tantiated  them,  would  not  have  been  liabh*  to  at- 
tachment for  contempt.  Craig  r.v.  Malthie,  1  Kelli/,  ;319.  8 
Whctkr,  63.     1  Tomlifi's  Law  Die.  120.     Sticell,  410. 
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i'fih.  ^n'vn\l<^f  1m;  tlicrcl-y  ilfciili'd  tlit*  sheril!"  to  bo  rhejiKliyp  of 
tiu;  ImmicI,  wlirii  111'  is  no:  a  juillciiil  but  n  miiiistcriti]  oflicor,  and 
tlu*  |)lc:ii)titi']i:i(]  nut  uivru  liiiii  Ji  l>oii(l  or  iiistrurtiouiSy  iind  never- 
l.!ic*lns>  to  1m.'  linhk'  to  lui  attucliinL'iit  for  cuiiteinjjt.      Acf  of  Dec. 

()(li.  li..'(iJii^t',  in  .•'IrikiM'i  ont  saiil  !!ii<\vur,  tliO  fV.fts  tlitTL-iii  sot 
forth,  wiTi"  j)i»'Vi'iitr(l  lniiiLj  (IrU'i'iiiini'd  liy  a  jury,  on  a  travorso 
ol'lhc  niic.      Art  nf\'<\0,     llutrhhks,  ;327. 

7 til.  I)(M"inM',  1)Y  Milkinir  out  saitl  nn-^wcr,  CoUcv  ^vas  tlic-rt'liv 
viilujilly  cliprivctl  of  llir  liiilil  ol  trial,  l>y  jiiiy,  iipr)i]  iLe  ^Mfta?. 
CoHfif'ttufioti  (f  V.  S.  afidStntrofGroru'tit.  Craig  tj.  JMalthii;  1 
Kill  I/,  ii\{j. 

II.  .].  l)i:vt)':,  for  (Icluiiclaat  in  error. 

1st.  "Wlicn  a  (kftMnlant  is  arrested  1)V  ca,  Ma.  is  it  not  tlic  dutv 
of  llic  oitirer  to  keep  him  in  close  confinement  until  discharged 
hy  the  judirinenl  of  a  Court  of  competent  jurisdiction,  or  by  au- 
thority of  law  ?     2  .hit  o'»\s  Ltnr  J).  39  1.      2  Tf<hl,  fop  jjaisc,  102 i. 

2d.  When  a  defendant  is  arrested  by  r^/.  .v.v.and  the  oflirt*rper- 
mits  him  to  go  at  large,  knowingly,  and  of  his  owu  consent  and 
authority,  i:;  he  not  guilty  of  ii  volnntnry  escape?  2  Jacoh^  Aid. 
1  Titht,  2:;2.     Allm  on  ^hf.s.  2'J8,  2:]ri,  2:jy. 

,'Jd.  Whfv.i  a  defi'udant  is  arrested  by  ra.sa.  and  the  officer  lets 
him  go  free  vcduntjirily,  by  tjdving  a  bond  i!i  a  sum  less  than  twice 
the  amount,  (when  the  Statute  sayshc  shall  take  a  bond  in  twice 
the  amount  of  the  debt,)  is  the  oflicer  thereby  authoii^icd  to  let 
the  defendant  go  at  large,  or  is  the  bond  good  as  a  ^i:latulo^v 
l)ond,  or  is  the  Oilic.er  not  guilty  of  an  ecape?     iV/zicr,  201.     1 

4th.  If  an  (•lliccr  arrests  a  defendant  in  a  ca.  Hi.  and  after  such 
arrest  ho  takes  a  bond  (»f  the  defrndant  in  tjie  sum  of  8/30  less 
than  twice  the  annnmt  c»f  the  debt,  (when  the  Statute  .says  it  shall 
1)0  in  twice  tin'  amount  of  the  debt,)  and  then  lets  him  (the  de- 
fendrnt)  go  f.i'e,  will  it  rph-;;se  the  oflicer  fr(uii  liability?  and  if 
so,  can  he  not  lake  bond  fo;-  u.-.x  than  twice  the  amount  of  the 
debt  \  (except  a  mere  fiMCiio!i.)  And  can  he  not,  I)y  the  .same 
power,  increase  the  bond  to  ten  or  more  times  the  amount  of  the 
debt  ?  And  would  not  this  jiower  give  to  tlu;  oflicer  the  author- 
ity to  reduce  or  increase  the  bond  as  ho   pleases,  without   refer- 


AMERICUS,  JULY   TERM,   1S48.  183 

Collcy  vji.  Ml  rjraii. 


encc  to  the  Statute,  and  llius  destroy  the  plainlill's  rights,  or  op- 
press the  defendant?     Prinre,  291.    1  Kcl/t/,  682. 

5tb.  After  un  ofiiccr  arn\^ts  a  defendant  in  ca,  sa,  is  it  not 
functus  ojficio?  And  if  the  officer  permits  a  voluntaiy  escape  of 
the  defendant,  can  ho  an^ain  arrest  the  defendant,  or  will  the  de- 
fendant, by  surronding  hini.^elf  up  again,  release  the  officer  from 
liability  for  an  escape  /  2  Jacob,  4 19.  1  Tidd,  232.  Allin,  228, 
236,  238. 

6tb.  When  an  officer  is  guilty  of  a  voluntary  escape  under  a 
ca.  sa,  is  there  any  act  of  the  delendant  that  can  release  him 
from  liability  ?     A/fcn  m  S/iJ)t,  23S. 

7tli.  Is  a  trial  by  jury  absolutely  indispensable  in  obtaining  a 
judgment  in  a  Court  of  competent  jurisdiction  ?  1  KvUy,  457, 
548. 

8th.  Cannot,  or  does  not  a  party  waive  and  dispense  with 
bis  light  of  trial  by  jury,  by  confessing  the  facts  and  cliargcs  al- 
leged against  him  ?     1  Kelly ,  547,  548. 

9tb.  la  a  judgment  void  that  is  not  obtained  agains*  a  party  by 
a  trial  by  jury. 

10th.  Is  not  the  officer  guilty  of  a  contempt  in  disobeying 
the  process  of  a  Court  of  comjietcnt  jurisdiction,  according  to 
law?  That  is  to  say,  is  he  not  guilty  of  a  contempt  in  not  ar- 
resting a  defendant  in  crt.  *«.  as  directed  by  it?  And  is  he  not 
guilty  of  a  contempt,  after  arresting  a  defendant  in  ca,  sa,  by  per- 
mitting him  to  go  at  largt;  voluntarily,  when  the  writ  directs  him 
to  keep  the  defendant  in  close  custody.  2  Jacob,  51.  Allen  en 
Sheriffs,  23C. 

11th.  Is  not  an  officer,  by  permitting  a  voluntary  escape  of  a 
defendant  in  ca  sa,  guilty  of  a  contempt.  Does  he  not  disobey 
the  process  of  the  Court,  in  letting  him  go  free  \  And  is  he  not 
liabbj  by  attacliment  for  the  same?     1  Kelly,  547.     1  Tidd,  232. 

12lh.  Will  ignorance  of  the  law,  or  faith  without  works,  when 
it  is  conti*ary  to  Itiw,  excuse  an  officer  in  disobeying  a  process  of 
the  Court,  or  from  a  contempt,  or  in  permitting  a  voluntary  escape? 

By  the  Court, — W^auner,  J.  delivering  the  opinion. 

By  the  Judiciary  Act  of  1799,  it  is  declared,  "the  sheriff' shall 
be  liable,  either  to  an  action  on  the  case,  or  an  attachment  for 
contempt  of  Court,  at  the  option  of  the  party,  whenever   it  shall 
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nppi.'iir  tli'.it  lie  IjijiIi  irjifrtil  sh*  h  parftj,Q'i\\\ov  \,y  false  relum.s.  or 
by  tnirh 'tints  to  ar/v.yt  th*  fitjrti'htuf^  or  to  levy  on  Lis  ]>roperrv,  or 
to  |»;iy  ov<T  To  tlu*  plriiiiiiii'or  hi>  nitoinoy,  tlie    amount    iif  any 
ssilcs  wliicli  ^ll!llI  \tx'  iiijmIc  iiiulcr,  or  bv  virtue  of    anv    execution, 
or  Ji'iv  iii'iiirvs  coll«M:t(Ml  bv   viihie  Thereof.''       Prince,    4."»1.     An 
:iTt:j('liin('iit   fur  r<u:Ti"!iij»T   was    nuiilo   aifainst   ibo     sherifl'.    in  rht* 
C.-iiuH  bcluw,  for  tu'irlfrtiiifr  fif  arri'st.  a  <hjtn(hiftf  if9    ijccrution,  al- 
li'^iii;r  tlial  tIic  j)l:iiiifilT  in  ///.  xu.  Imd  been  htjari-d  liy  the    defaulr 
of  ilir  .slK-riiV.      My  ilio  icturn  of  llio  shonir,  it   aj>pears    he  aiTi-?:- 
(!cl  Tin:  (l(;f(f'ri(l;iiit  in  tin-  r.a.  so.  an<l  took    boml  with     secuiitv.  fur 
bis  aj)jn'arrm((.'  to  lukr  tlif  bene  fit  of  the    honest   dehior's  Act  nf 
l-Sii.'i.     TlriiJ  Aft  juoviib's,  tii:jt  wben  a  ilcfondaiit  in  'v/.  .tr/.  shall  i»e 
arro.-.TiMl,  and  is  drsironslo  take  the  benefit  of  the  Ael,  he  shall  ten- 
d(^r  tolbe  sbeiifra  bond,  p-iyjiblc  t«)  the  jiaity  at  \v}n>se   in-taiice 
the  arrest  is  inude,  in  Iwico  thv  ::nionnt  of  the    clel>t,  cc>iiditiuneil 
ff»r  his  :i])jHSiranr(f  at  ihc^  next  term  of  the  Coiirt,    in  wliich  said 
ni.  AY/,  was  obtained,  then  and  thereto  stand  to  and  ahide  bv  such 
]>ro(eeflin'j:s  as  Tnay  be  had  hy  the  Conrt,  in  ixdation  to  histakin? 
tin*  b(nj«'fil  »)f  the  Ael,  and  in  <.*a>e  of  failure  to  appear,  jiulirinent 
shall  be  enlered  nj>  instanter,  ui>on  said  liond,  Dirainnt  the  princi- 
])al  and  his  securities,  to  be  di-('hari:rrd    upon  the    prn/mtfit  of  tht 
ih'ht  uNil  rthsfx.     The  Act  further    provides,  that    upfui  the  del'tor 
tenderinir  such  bond,  it  >hall  b<»  the  duty  of  the   fiherilF  to  release 
Idin  from  custo«lv,  tiny  law,  usatre  or  custom  to  the  contrarv,  not- 
withstandintr.     Vrinr(\  ''Z\^\-Z.     'J'he    sheriff  released  flie    dt-btor 
from  custody,  upon  his  ten<b;rincr  a  \h\\\^^\\\  good  fnith  ^  but  it  is  ol>- 
jecT»'d,  tiiat  the  bond  is  /vy.V/,  a>  not  bein*jf  in  twice    the  amovht  t»f 
the.  ilrlif^  and  therefore,  is  nf»  Hvciiritij  to  the  plaintiff  in  the  ea,  sa, 

[l.|  'J'he  Act  <loes  not  declare,  that  if  the  bond  »hall  he  taken 
in  any  olh(;r  manner  than  is  therein  ])i-escribed,  it  shall  he  void  : 
and  in  our  juilLjfment,  it  is  not  void,  but  Cfood,  and  himling  on  the 
parties,  ll  does  not  lie  in  the  mouths  of  the  o]dii»-ors  to  object  to 
the  bond,  because  it  is  /c.v.v  nnenms  than  the  Statute  ivcjuires. 
Jhf/rfff/L'hx  rs.  hof/dcr^  it  iil.  S  ^laxs.  Rep.  380. 

The  plaintilVin  rv/.  .^r/.  was  entitle  d  t»>  havr*  entered  U])  judgment 
on  it.  for  tlur  amount  (»f  his  demand,  if  the  piincipal  debtor  had 
tn»t  appeared  at  the  Court.  Although  the  bond  is  not  in  thmbh' 
the  amount  <if  the  pl.iintilf's  demand  in  the  ca.  xa,  yet  it  is  for  au 
amount  sullicieiii  to  cover  hi>  demand.  The  plaintiff,  therefore, 
in  the;  lunguagr  of  the  Act  of  171)9,  was  not  iMJurcelhy  the  act  of 
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the  BherifT  in  taking  the  bond  for  a  less  amount  than  was  required 
by  the  Act  of  1823.  But  the  return  of  the  sheriff  further  phows, 
tha  the  had  the  body  of  the  defendant  in  ca,  sa,  at  the  Court,  ready 
to  suri'ender  him,  and  urged  that  as  a  reason  why  he  ought  not 
to  be  attached  for  contempt. 

[2.]  According  to  the  return  of  the  sheriff  he  was  not  guilty  of 
u  voluntary  escape,  but  a  negligent  escape,  and  had  the  right  to 
re-take  the  defendant,  and  surrender  his  body  in  Court,  as  it 
appears  from  the  record  he  offered  to  do.  In  order  to  subject 
the  sheriff  to  an  attachment  for  contempt  under  the  Statute,  it 
must  appear  that  he  has  injured  the  plaintiff  in  ca,sa,  by  neglect- 
ing to  arrest  the  defendant.  The  sheriff's  return  is  admitted  to 
be  true,  in  which  he  states  he  did  airest  him,  and  took  the  bond 
in  goodfaifhf  and  that  bond  in  our  judgment  is  good,  and  bind- 
ing on  the  parties  to  it,  and  in  default  of  tho  appearance  of  the 
principal  debtor,  judgment  could  have  been  entered  thereon 
against  him  and  his  securities.  But  the  sheriff' farther  shows,  he 
had  the  defendant  in  Court,  ready  to  comply  with  its  order.  How, 
then,  has  the  plaintiff  in  ca.  *a.  been  injured?  If  the  sheriff  had 
been  guilty  of  a  voluntary  escape,  then  lie  would  have  had  no 
right  to  have  re-taken  the  defendant,  and  surrendered  his  body 
in  Court;  but  he  was  not  guilty  of  a  voluntary  escape,  and  there- 
fore had  the  right  to  re-take  him,  and  have  him  in  Court,  to  an- 
swer whatever  demands  the  plaintiff  in  ca.  sa,  might  have  against 
bim.  His  body  was  hgaUy  there,  either  to  take  the  benefit  of  the 
Act  for  the  relief  of  honest  debtors,  or  be  imprisoned  until  he  wa« 
discharged  by  due  course  of  law. 

Let  the  judgment  of  the  Court  below  be  reversed. 


^0^^,^^^^^^i^^^^t^0^^^f^^0^^^k^m,m^u^t 


No.  22. — Nelson  Tipt,  ct  al.  Justices  of  the  Inferior  Court  of 
Baker  county,  plaintiffs  in  error,  r*.  B.  M.  Griffin,  adminis- 
trator, &c.  defendant. 

[1.]  An  Act  of  the  Legislature  which  autho;  izes  the  issuing  of  execution  to  col- 
lect money  belonging  to  the  pablic  in  the  hands  of  a  collector,  receiver,  or    ^ 
TOL.  ▼•  24  Jj^ 
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deiKiiiitory,  or  uny  otlicr  legally  appoiuunl  nitmetary  ageut,  ^'ithuut  the  iuter- 
vcntiou  of  a  jury,  is  uot  iu  viulalion  uf  the  constitutional  rigbt  of  triiil  by 
jury. 

['2.]  A  Cotirt  of  special  or  liniittHl  jiiriMliction,  in  its  proceeding,  mutt  show  tbo 

jiii  iHtiiction,  both  as  to  the  pcrsou  and  Bubject  inntter. 

[3.]  Tbo  Act  of  179G,  ubich  authorizes  the  Inferior  Ctnirt  to  iasae  execntioa 
without  th'*  inu;rventii>u  uf  a  jury,  for  nioucv  belonging  to  the  county,  collec- 
ted for  couuty  puii>oiM;s,  1h.>I(]  to  be  iiuconstitutioual,  because  riolative  of  the 
rii:ht  of  trial  by  jury,  except  as  to  collectors,  rcceivera,  or  other  legally  ap- 
ponited  pui>lic  moiietaiy  ageuU^. 

In  Equity,  in  Baker  Superior  Court,  befoi"e  Judg^    Warren, 

May  Tern,  1818. 

The  facts  are  set  forth  in  the  opinion  delivered  by  the  Court. 
R.  K.  &  J.  15.  HiNEs,  and  Lton  &  Clark,  for  plaiutifia  in  error. 

Strozieu  &  Jones,  for  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opiniou. 

It  appears  from  the  record  in   this  case,  that  one  John  Sikcs, 
was  in  his  life  time,  indebted  to  the  Justices  of  the  ln£ei*ior  Court 
for  the  county  of  Bakei*,  by  note,  in  the   sum    of  eight    hundred 
dollars,  given  for  money  in  his  hands,  belonging  to  the  said  coun- 
ty.    At  the  time  of  his  becoming  a  debtor  to  the  county,  he  was 
himself  a  member  of  the  Inferior  Court.     In  what  character  he  ac- 
quired the  funds  of  the  county  does  not  appear.      He    died  and 
Benjamin  M.  Griflin  became  administrator  de  bonis  non  upon  his 
estate.     The  Inferior  Coiiit  filed  a  rule  nisi  against  him,  caliinir 
upon  him  to  show  cause  at  the  next  term,  why  execution  t>houkl 
not  issue  against  him  in  his  representative  character,  for  the  mon- 
ey due  o!i  the  note  of  his   intestate.     The  rule   was  served    and 
at  the  leturn  term,  liehavin«^  failed  to  show  cause,  was  made  ab- 
f;oIuu*,  and  upon  that  order  execution    issued   against   him.     He 
tlusi  filtul  his  hill   nu::iiiist  the    Inferior  Court,    charging   divers 
thiiifrs,  mid  amonu[  others,  that  the  Act  of  the  Legislature   under 
which  the  rule  was  made  absolute,  and  the  execution  issued   was 
v:'M  Uw  iincotisiitiiiioiinliiy,  in  as  much  as  it  authorized  a  judcr. 
rrir;it  witlioui  thr  itir:  vrii-ioii  ofa  jur\,  and  the  estate  which   he 
represented  was  deteated  in   the  right  of  trial  by  jury,  and  fiir- 
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t^er,  if  it  was  constitutional,  it  did  not  apply  to  the  case  made 
against  his  intestate,  in  the  rule.  The  hill  proved  an  injunction 
of  the  execution,  and  that  the  rule  absolute  and  execution  be  an- 
nulled, and  set  aside.  Upon  the  hearing,  the  circuit  Judj^e  deci- 
ded that  the  law  under  which  the  judgment  of  the  Inferior  Court 
on  the  rule  was  rendered,  did  not  apply«to  the  case,  and  if  it  did, 
it  was  unconstitutional.  These  decisions  are  complained  of  as  er- 
roneous. We  think  that  the  law  does  apply  to  the  case,  and  here- 
in difter  with  the  Court  below,  and  that  it  is  unconstitutional  in 
its  application  to  this  case. 

The  Act  under  which  this  proceeding  was  instituted  was  pass- 
ed in  1796.  By  the  second  section,  the  Inferior  Courts  of  the 
counties  are  authorized  or  requii'ed  to  inquire  into  the  conduct 
of  jailors,  and  the  state  of  jails,  and  to  remove  jailors.  It  enacts, 
further,  "that  the  said  Courts  shall  have  full  power  and  authority 
to  call  upon  all  persons,  their  heirs,  executors,  or  administrators, 
in  their  respective  counties,  who  have  had  or  may  have  coun- 
ty monies  in  their  hands,  collected  for  the  express  purpose  of 
building  court  houses  and  jails,  or  for  any  other  county  purposes 
whatever,  and  in  case  of  neglect,  or  refusal  to  pay  the  same, 
the  said  Court  shall,  and  are  hereby  required  to  cause  executions 
to  be  issued  for  the  full  amount,  appearing  to  be  due,  in  the  same 
manner  as  the  treasurer  is  authorized  by  law  to  issue  executions 
against  defaulting  collectors  of  taxes  in  the  different  counties, 
and  such  monies  may  be  applied  by  such  Court  to  the  uses  and 
purposes  of  building  or  repairing  court  houses  and  jails."  Prince^ 
169,  170. 

It  was  argued  before  us  and  held  by  the  Court  below,  that  this 
Statute  does  not  apply  to  the  case,  becaui^e  it  authorizes  the  issu- 
ing of  execution  for  money  onlt/t  which  has  been  collected  for  the 
express  purpose  of  building  court  houses  and  jails.  The  money 
does  not  appear  to  have  beeti  collected  by  the  county  for  that  ex- 
press purpose,  and  therefore,  say  the  counsel,  it  is  not  applicable 
to  the  cose.  This  would  be  the  true  construction,  if  it  were  not 
for  the  words  in  the  Act,  "  or  for  any  other  count  ij  jfurpose  what- 
ever" These  words,  without  doubt  make  the  Statute  applicable 
to  cases  where  awy  persons  have  had,  or  may  have  money  in 
their  hands,  collected  by  the  county  fur  any  county  imrposc 
whatever.     We  think,  in  its  terms,  the   Act  is  applicable  to  the  ^ 
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case.     The  more  senous  question  is,  whether  the  Act    be  consti- 
tutional. 

[l.J  There  are  two  views  of  it.  In  its  application  to  every  du- 
ly appointed  collecting,  or  disbursing  agent  of  the  Court,  or  to  a 
duly  !ipj)ointfd  custodier  of  the  public  funds,  we  believe  it  is 
conslitutionHl.  Hut  if  irbe  applied  to  all  citizens  who  may  by 
contracts  bccjime  debtoiu  to  the  Inferior  Court,  in  that  ww  of 
it,  we  think  it  unconstitutional. 

The  objection,  however,  to  its  constitutionality,  was  extended 
to  both  views  of  this  Statute.  Upon  the  assumption  that  Sikes 
was  an  officer  of  the  Court,  appointed  to  receive  and  keep  or 
disburse  the  county  funds,  it  is  still  contended,  that  ajs  applicable 
to  him,  the  Act  is  violative  of  the  State  Constitution,  because  it 
deprives  him  of  the  rij^lit  of  trial  by  jury. 

The  r}f/i  xec.  of  the  4(/t  artirle  of  the  Constitution  of  Georgia,  is 
in  the  following  words  :  "  Freedom  of  the  press  and  trial  by  jury, 
as  hvMofnrr.  used  in  this  Sfate,  shall  remain  inviolate,  and  no  ex 
juf.'it Jarfo  liiw  shall  W  passed."     Prince,  912. 

The  fight  of  trial  by  jury,  in  suits  at  Common  Law,  where  the 
value  ill  controversy  exceeds  twenty  dollars,  is  declared  to  he 
preserved  in  the  7th  t)f  the  amendments  of  the  Federal  Constitu- 
tion, adopted  in  1780. 

And  these  both  are  but  the  affiniiance  of  a  right  which  belon- 
ged to  \\\v  people  of  l:]ngland  and  of  this  country,  under  the 
Orctit  Chttrtvr.  The  right  of  trial  by  juiy  would  have  been  as 
peH'i'ct  in  thu  States  of  this  Union,  which  were  British  colonies, 
without  a  const itiitioiial  declaration  of  that  right,  as  it  is  note 
with  it.     Yet  it  mav  ne  added,  not  so  secure. 

The  right  <:ame  with  the  colonists.  It  was  derived  from  Mag- 
na C/tiirta.  It  was  their  birth  right.  They  brought  ^vith  them  the 
Common  Ltnf\  so  far  as  it  was  ppplicable  to  their  conditioo.  They 
also  brought  with  tliein  those  principles  of  civil  liberty ;  those 
personal  rights,  which  originated  with  Magna  Ckarta^  were  dor- 
mant, or  suppressed  for  long  inteivals  in  England,  were  revived 
by  Statute,  re-assertid  by  the  people  in  the  ^>rf/7i^»  of  rights^  wA 
confirmed  by  the  revolution  of  1688,  and  the  hill  of  rights  and  act  of 
seftlvmvnf.  In  the!  year  1770,  the  Provincial  Assembly  a8«»^ned 
their  right  to  the  privilrgrs  of  the  Common  Law,  and  more  especi- 
ally'to  the  **  grcot  and  i/mstimabfc  jjririlcge  of  being  tried  htf  their 
peers  of  the  vicinage,  according  to  the  cause  of  the  Camnum  Law" 
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This  was  done  by  solemn  resolution  of  the  Assembly,  and  was  de- 
claratory of  rights  which  then,  and  prior  to  that  time,  belonged 
to  the  Colony.  When  the  State  became  independent  of  the 
British  Crown ^  this  right  of  being  tried  by  their  peers,  appertain- 
ed to  the  people.  It  was  one  of  the  great  bases  of  the  new  civil 
polity.  Without  a  declaration  to  that  effect,  it  must  have  been 
considered  inherent  in  that  system  of  Government,  which  the 
State  adopted.  But  in  *84,  our  own  Legislature  adopted  the 
Common  Law  of  England,  and  such  of  the  Statute  Lawsof  Eng- 
land as  were  usually  of  force  in  the  province  of  Georgia,  except  so 
far  as  they  were  contrary  to  the  constitution  and  laws  and  foiTn 
of  Government  then  established.  By  this  Act,  if  there  were  no 
other  recognition  of  it,  the  right  of  trial  by  jury  was  asserted,  as 
guaranteed  by  Magna  Charta.  Nor  was  it  alone  the  right  of 
trial  by  jury  in  criminal  cases,  but  also  in  civil  cases ;  for  that 
Chaiter  provides  for  both.  The  Constitution  of  the  United  States 
affirmed  the  right  in  criminal  ^ases  originally,  and  by  an  amend- 
ment, in  civil  cases  in  1789.  Our  Constitutions  of  1777,  of  1789, 
of  1798,  adopt  and  affirm  the  right.  The  last,  in  the  lan- 
guage before  quoted,  which  is  now  the  organic  law  of  the 
State.  What  was  the  right  as  declared  by  Magna  Charta  ?  It 
protected  every  individual  of  the  nation,  in  the  enjoyment  of  his 
life,  liberty,  and  property,  unless  declared  to  be  forfeited  bt/  the 
ju(lgmcntofhis  -pters^  or  the  law  ofthelandy  **  nisi  per  legale  juili- 
cium  2^ariu?n  suorvtn  velper  legem  terrcB^  The  right,  then,  of  the 
people  of  this  province  was,  that  their  lives,  liberty,  and  property 
should  not  be  forfeited,  but  by  the  judgment  of  their  peere,  that 
is,  by  a  trial  by  jury.  This  same  right  of  trial  by  jury,  as  here- 
tofore used  in  this  State,  is  declared  by  the  Constitution  of  1798 
to  be  inviolate.  This  brief  history  of  the  right  of  trial  by  jury,  I  hope 
will  not  be  considered  foreign  to  the  case  before  me.  The  peo- 
ple of  this  State,  then,  are  entitled  to  the  trial  by  jury,  as  it  was 
used  in  the  State  prior  to  the  Crmstitution  of  *9S, 

According  to  that  right  as  heretofore  used,  the  plaintiffs  in  er- 
ror contend,  that  this  debtor  was  not  entitled  to  a  jury  to  try  the 
question  of  his  indebtedness.  They  say,  that  as  the  trial  by  jury 
was  used  in  this  State,  the  Inferior  Court  could  issue  execution 
against  him,  without  a  judgment  of  his  peers — in  short,  that  the 
Act  of  1796  does  not  conffict  with  the  Constitution.  Our  judg- 
ment is,  that  upon  the  assumption  that  Sikes  was  a  public  agent,  ^ 
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i]ii!y  rr]ij)ii:!:r:il  tn  ciii-rf.  r^Ti.-ivo.  and  ki-ep  tlie  coiiDty  Tunr]*,  be 
w'i^  li'iMfr  Uf  f\iTii*\it:i,  wiili.'uit  tLe jnil^mertt  of  his  peers,  aod 
tlir'it  thf;  Ar;t  is  cM:j-:i;ir:.»nnl.  n*  appIionMe  tofaim  in  that  character. 
Wtr  m*:an  to  *:iv,  tlint  tlii.-*  '^ro  it  n*rht  of  trial  hv   iiii*v.  as  uaedis 

•  —  m  mi  m 

tlji-*  Srjif»%  prifM-  to  17f*S,  wad  subject  to  an  exception  in  just  sack 
a  ni-f'f  tlifit  flic  u-e  r»f  tlic  tiial  hy  jury  allowed  of  a  summarvpro- 
rr'^>  to  rollfrt  the  money  of  the  public,  and  did  not  require  the 
iiit<;rvrntioij  <»f  a  jury  to  t:y  the  question  of  indeblcniness,  or  de- 
falcatirin,  or  whalrvrr  else  it  mav  be  called. 

To  sustain  this  vit'W  of  the  subject,  it  is  necessai-v  that  the  mon- 
ey to  be  collecteJ  by  the  execution  be  n  pub/icJWnd^  a  partof  tbe 
rf  vciiufj  of  tbe  Stale,  raised  by    taxation     or    otherwise.     It  ap- 
pears from  the  record,  that  the  money  in  lliis    ca^e  was  money  rf 
thvraiivtij  of  ftfiLrr,  titv  i\iQ  rule  «/.v/  a^seits  that  fact.      If  it  wa« 
inom*y  of  the  county  of  linker,  it  was  a  public  fund.      That  comi- 
ty has  nc)  right  to  raise  numey,  apart  from  the  sovereism  authority 
of  1  he  State.  The  I  iiftrrior  Court  arc  by  law,  the  agents  of  the  Stale, 
to  supervise  certain  interests  of  the  whole  people,  within  the  lim- 
its oi"th(?ir  respertive  counties.     Such  as  the  constiniction  andpre- 
Hervation  of  court  houses,  jails  and  bridges;  the  maintenance  rf 
the   j)oor,    &c.     Hy  M/'.v  Act  they  arc  required    to   erect,  and 
k4frp  in  repair,  court  houses  and  jails.     This  is  done  at  thechari*e 
of  the  counties  res])ectively,  that  is  to  say,  the   State,  by  law,  au- 
thorixes  the  raising,  by  taxation,  a  fund  necessary  for  these  pur- 
]>oscs.     The  lnft?rior  C<iurls  are  public  agents,   duly  authorized 
by    law,  to  su])erinlend  the  raising,  keeping,    and   disbursing  of 
these  funds.     Tht^y  do  not  pass  into  the  State  ti'easurv.     Buttliev 
are  raisiul  by  law,  collected  by  the  State's  agents,  the  tax    collcc- 
t(»rs  of  the  counties,  and  approj)riated  for  the  common  benefit  rf 
all  llu»  peojde.     The  general   administration  of  the   law  rcrciuircs 
court  houses  and  jails  in  all  the  counties.     For  convenience,  the 
charge  devolves  upon  each  county,  and  each    thus  contributing, 
and  the  Inferior  C'Ourts  of  each,  thus  acting  as  agents,  the  inter- 
est of  the  whole  people  is  subserved.     A  fund,  then,  in  the  hands 
t)f  lln»  Infi-rior  C.<Mirts,  or  of  their  agents,  is  a  public  fund,  not wiih- 
standi?igit  be  raised  for  county  purposes.     T/te  novcreigm  author- 
it  i/  httHi:  in  J\irf  mntvr  of  a  fa  fid  ^  it  may  collect  it  out  of  a  dcfauilt-' 
inff  (li^vftf  hif  sum  war//  //a;ccx*,  without  the  inter  rent  ion  of  a  furj. 
Tpon  this  principle  it  is,  that  tax  collectors  are  made  amenable. 
Upon  it  appearing  at  the  tix'osury  ofHce  that  a  tax  collector  ia  in 
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default,  the  treasurer  is  directed  to  is.sue  execution  forthwith 
against  him  for  the  amount.  So  also,  the  Inferior  Court  is  au- 
thorized to  issue  execution  against  a  defaulting  collector  for  the 
county  tax,  or  against  a  county  treasurer.  Prince,  850,  8G3. 
Hotchkiss,  856.  So  also,  the  Federal  Government  may  summarily 
enforce  the  collection  of  its  revenues,  out  of  defaulting  receivers, 
or  other  duly  appointed  agents.  Upon  like  piinciples  the  State 
may  collect  taxes  immediately,  out  of  the  defaulting  citizen  ;  for 
that  purpose  the  tax  collector  is  authorized  to  issue  execution. 
These  powers  of  the  goveniment  are  founded  in  an  imperious 
necessity.  They  are  necessaiy  to  the  preservation  of  the  gov- 
ernment, to  the  administration  of  the  law,  indeed,  to  a  mainte- 
nance of  all  the  rights  of  the  people.  If  the  government  were 
forced  to  submit  the  case  of  every  defaulting  tax  payer,  and  tax 
gatherer,  and  financial  agent  to  a  jury,  with  the  delays  and  un- 
certainties attending  a  judicial  investigation,  it  could  not  com- 
mand its  revenue,  it  could  not  he  administered.  The  Federalist 
in  paper  No.  83,  thus  speaks  of  this  subject,  **  as  to  the  mode  of 
collecting  taxes  in  this  State,  (Virginia,)  under  our  own  Consti- 
tution, the  trial  by  jury  is  in  most  cases  out  of  use.  The  taxes 
are  usually  levied  by  the  more  summary  proceeding  of  distress, 
and  sale,  as  in  cases  of  rent.  And  it  is  acknowledged  on  all 
hands,  that  this  is  essential  to  the  efficacy  of  the  revenue  laws. 
The  dilatary  course  of  a  trial  at  law  to  recover  taxes  imposed  on 
individuals,  would  neither  suit  the  exigencies  of  the  public,  nor 
promote  the  convenience  of  the  citizens." 

The  liability  of  the  citizen,  whether  a  tax  payer  or  tax  collec- 
tor, or  other  financial  agent,  thus  summarily  to  be  enforced  with- 
out the  intervention  of  a  juiy,  has  constituted  one  exception  to 
his  right  to  trial  by  jury,  I  have  no  doubt  in  Georgia — ^in  all  the 
States  in  the  Union,  and  in  England.  It  has  not  been  according 
to  the  use  of  the  trial  by  jury  in  ihis  State,  to  allow  him  a  jury  in 
such  cases.  The  Constitution  makes  inviolate  the  trial  by  jury, 
as  heretofore  used.  This  law  does  not  violate  it,  because  as  vsed^ 
the  trial  by  jury  admits  of  this  exception.  There  are  many  oth- 
ers, which  I  need  not  refer  to.  From  the  earliest  times,  the  trial 
by  jury  has  descended  to  us,  through  usage  in  England — in  our 
Provincial  state,  and  after  the  organization  of  our  State 
Government,  subject  to  this  limitation.  Our  own  Statute  book 
shaws  that  such  has  been  our  usage.     The  very  act  under  consid- 
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eration  is  anterior  to  the  constitution  of  *98.      Not  that  I  mean 
to  ^(ay,  that  the  act  of  the  Legislature  can  make    aii    exception  to 
the  general  right,  for  that  would  he  to  submit  the  right  and  the 
Constitution  to  the  discretion  of  the  Legislature.      The  great 
Magnu  Charta  privilegeis,  that  no  man  shall   be  divested  of  his 
property,    but  by  the  judgment  of  his  peel's,  or  the  law  of  the  land. 
He  must  be  divested  according  to  the  course  of  the  Common  Law, 
and  not  according  to  the  Statute,  to  make  it  a  legal  disfranchise- 
ment.    So  our  usage   must  he  accoi'ding  to  the    course  of  ihe 
Common  Law.     See  2  i/»,t.  50.     19  Wend,  659.     4   Hiil  N.   Y, 
R,  145,  146,  147.    Hoke  vs.  HendersoUy  4  Der.  N.  C.  /?.  15.  Par- 
sons vs,  Bedford  J  ^Peters'  R.  446.     Story*  9  Comm.  oh  the  Contti- 
tution,  3  rol.  661. 

But  I  refer  to  our  statutes  simply  as  evidence   of  the  usage. 
The  remarks  of  Mr,  Justice  Nott  upon  this  subject,  are  worth 
transcribing  here.     After  enumerating  a  number  of  exceptions 
to  the  right  of  trial  by  jury,  he  proceeds,  "  and  last,  though  not 
less  satisfactorily  established,  distress  for  taxes.     All  these,  and 
many  otliers  that  might  be  mentioned,  are  carried  on  by  the  weD 
known  and  established  piinciples  of  Common  Law,  or  lex  terra^ 
without  the  aid  of  a  jury.     This  method  of  collecting  taxes  is  as 
well  established  by  custom  and  usage  as  any  principle  of  the 
Common  Law.     A  similar  practice  prevailed  in  all  the  coloiiiei 
from  the  first  dawn  of  their  existence;  it  has  been  continued  bv  all 
the  States  since  their  independence,  and  had  existed  in  England 
from  time  immemorial.  Indeed,  it  is  necessary  to  the  existence  of  ev- 
ery government,and  is  based  upon  the  piinciple  of  selfp reservation.** 
And  again  ho  says,  '*  I  think,  therefore,  that  any  legal  proce9i» 
which  was  originally  founded  in  necessity,  has  been  consecrated 
by  time,  and  approved  and  acquiesced  in  by  universal  consent 
must  be  an  exception  to  the  nght  of  trial  by  jury,  and  13  embrac- 
ed in  the  alternative,  tha  laws  of  the  landy     2  Afe Cord's  R.  59, 
60.     Also  1  Bat/  IL  90.     2  Brock.  C.  C.  R.  447.     The  case  in 
McCord,  was  that  of  a  defaulting  citizen — a  tax-payer.     The  prin- 
ciples applicable  to  such  a  case,  it  is  hardly  necessary  to  say,  ap 
py  with  equal,  if  not  greater  force,  to  a  collector  or  receiver  of 
the  p]iblic  money.     If  the  government  may,  without  a  jury,  com- 
pel a  citizen  to  pay  his  taxes,  afortiori^  it  may  compel  its  own 
officers  to  refund,  when  in  default. 

If  the  former  is  an  exception  to  the  right  of  trial  by  jury,  thelat- 
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lei*  must  b^  also.  In  t!u>.ij  cti.o.s, rlnj  j>prso:is  :i:i  l>nr:-;'.'(l  io  i<siie  ex- 
ecutions as  the  tre:isiii-er  of  llr^  State,  ami  ilir*  I.i^erio'-  <\);];rs, 
act  ministerially;  ihey  Irivc  no  jmlicial  luMrtiony  i:i  rliis  rej^inl. 
The  inferior  Couivs  l:ave  judicial  powtMs,  bur  I  ripjin-h'Mid  this 
is  not  one.  Tliev  act  as  m-?:'e  aj^onts  of  ii«e  S:,i!e.  Thev  nro 
instructed  by  the  act  to  issut^  execution  for  tl.o  anu»u:it  wliich  ;ij»- 
pears  to  Ik)  due.  There  is  no  isuu^  to  try — 'heiv  is  n*)  iiid;^iiKMit 
to  be  pronounced.  As  nulifors,  it  is  'lielr  }:^i  ^iiit'  s  to  asrerlain 
the  amount  due,  and  theu  to  issue  execution.  So,  the  Slate  trei-;- 
urer  is  the  mere  j'gent  of  the  Stnte.  His  business  is  to  stah^  the 
coUeclor's  account,  and  if  he  is  in  aircar,  to  issue  cxecirtiori. 
That  these  proceeding  are  not  judii-ia^  see  (V/.  J.  J/.'/\v//////.  in 
ex  parte  Ra7i(Ivf/Jt,  2.  BrocLun/jo/oruIt  f\  (\  R,  117.  Wh«::;er 
viewed  in  thejii^ht  of  judicial  or  ministei.il  r:rrs,  however,  1  Im- 
agine 16  not  miterial.  If  judicial,  they  iw-^  stiil  exceptions. 
Magistrates'  Courts,  and  others,  ni:iy  give  Judirnient  without  ii  ji:- 
ry,  in  certain  ca-^es,  which  have  been  excepiiori-*  to  the  ri^'^liT  of 
trial  by  jury.  2  BUiclf.  3,  l/jJd,  8.  1  J///r  ^//.  2in).  (J  J.  J.  .][,,- 
:s7Ln1fr21.  1  Mar^h,  -ill.  1  Mass.  1  i:j.  :J  i'oir.  81.3.  Jl,  J/. 
C/utrlfon,  203. 

But  we  hold  that  so  far  a-'  oihe/s  ili  mi  the  legally  appoint  i^l  col- 
lectors, receivei's,  or  depo^itones  of  pub]iemr):jeys  rsre  eo»ieer:ied, 
the  Act  of  179G,  is  unconstitutional.  ]f  the  Infeior  Conn,  l.nd 
the  public  money  to  a  citizen,  or  if  he,  in  his  prlvult%  unolilclj'.i 
character,  l)econies  the  debtor  of  th<;  Inferio:*  Cosiit  i^i  anv  other 
way,  then  the  whole  characte:*  of  the  traa^aeilon  i.i  ch-mued,  mid 
lie  is  entitled  to  his  jury.  It  is  matter  of  ct)nlnict  lu^twi-on  liim 
and  the  Court.  He  is  not  a  debtor  to  the  puMic,  but  to  tin?  Com!. 
They  are  responsible  to  the  Slate — he  to  tlwm.  The  neces  :itv 
upon  which  the  exception  is  founded,  does  not,  in  th;  t  ra-i^  ex- 
ist;  the  reasoning  does  not  apply,  and  the  usao;o  docs  not  sus- 
tain it.  Tl  e  act,  in  its  terms,  applie  ;  t.)  aH  ps'rsons  v.  h;)  havtr  liiul, 
or  mav  have  the  mom*Y  of  th(;  couiuv  in  tlii-ii-  Iiand-;  ir  is  eon- 
Bthutionally  valid  in  its  application  t(=  but  oi:-^  cli.v.  <»f  j)e:>.ons. 
The  proceeding  must  show  that  the  person  .  ii;lii  to  be  enfoned 
belongs  to  that  class;  it  must  show  that  he  i.-  ;i  leuaHy  apj>oi!iitMl 
agent  of  the  Court,  and  through  it,  of  the  j,!il)]ic.  It  eliar/es 
him,  simply,  as  having  money  in  his  h:inds,  (»:"  ilieei)U!:ty ;  it  dt>es 
not  »*how  in  what  character  he  holds  it. 

[2.]  A  Court  holding  a  special  or  liniii(Hl  jurisdiction,  must  show 
VOL.  V.  25 
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bv  the  pl•occe(li^lr^*,  the  case  within  that  junsdict ion.  It  can  take 
no  jurisdiction  by  intendment.  It  must  show,  not  only,  that  it 
has  jurisdiction  over  the  subject  matter,  but  the  person.  This 
act  cannot  be  c<nistnied  to  extend  to  other  persons  than  nionelo- 
ry  airents.  See '2  Brochvithoroush  C  C,  R,  447.  If  that  be  the 
constiuctinn,  the  pleadings  must  confbnn.  That  they  are  irreg- 
ular unless  thev  hhow  the  jurisdiction  of  the  Couit,  sec  2  117/*. 
382.  G  Mod  2'2\.  9  Ilnd,  95.  9  Cianvk  R.  173.  Burrotr, 2281. 
R.  M.  Chnrlton  II,  203. 

[3.]  Looking  then  at  this  case  as  a  proceedings  to  collect  a  sum 
of  nionev  due  by  contract  to  the  Inferior  Court  of  Baker  county, 
from  the  intestate  of  the  complainant,  in  his  private  and  unoffi- 
cial character,  it  isour  judgment  that  the  Acts  of  the  Legislature 
of  179G,  which  in  its  terms  authorizes  it,  is  unconstitutional  be- 
cause  it  dcj)rives  him  of  the  right  of  tiial  hy  juiy. 

Let  tlie  judgment  of  the  Couit  below  be  affinnod. 


No.  23. — The  Flint  River  Steamboat  Company,  plaintiffin  er- 
ror, r.v.  Nelson  P.  Foster,  defendant. 

[1.]  All  Act  tu  ho  in  tleiogation  of  commou  rijj;ht,  miut  be  confinecl  in  il«  pro- 
visions to  a  particular  individual,  or  set  of  lueii,  separate  auJ  aiNut  fmni  Uie 
rest  of  thi?  coniinunitv. 

[2.]  Tlio  Leiiinlature  bciug  the  Roveroifjn  power  in  the  ^Stnte,  while  actio* 
witliin  the  pnle  of  its  consliiuti(Jual  c(>mpotoncy,  it  is  the  proviiict*  of  the 
Courts  to  interpret  its  niandate."*,  and  their  duty  to  obey  theni,  however  alt^ainl 

tind  unreasonable  they  may  H|)p«*ar. 

[3, J  Asa  general  rule,  a  defendant  must  liave  notice,  actual  or  couMmctive; 
otherwise?  no  vahd  judirmeni  ran  be  rendered  against  him.  To  this  priiicipJc 
tln're  ase  s<vcra'.  ('\c<'pii(»ns:  1st,  The  Legi'^lature  may  dispense  with  notice. 
Iftlie  expr(•^sion^  usrd  in  tin*  statute  will  achnil  of  a  doubt,  ii  will  :joI  then 
be  j)resuui«?d  th  \\  sucii  a  construrii(»n  wasintemled,  the  conseqiienccM  of  whii'li 
are  so  unreasonable.  But  where  the  Hignificntiou  i8  pluiu,  there  is  jio  power 
of  this  dis])pn8ation  in  tlie  Courts.  2dly.  Notice  before  jiid^nieut  is  not  es- 
sential wii«.Te  the  >tHtute  itseirpn)vide?s  sj)ecific  means  of  n^lief. 

[1.]  rr  an  act  ofth**  L<';,':.sl;ii-ire  is  in  contravention  of  the  Coustitutiou.  eilber 
State  or  federul,  it  is,  ipto  facto,  void,  and  it  is  the  duty  of  the  Coarls  so  13 
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iloclrii-e  it.     Tint  they  will  not  proiniuuce  a  statute  a  millity.f.vcoi)t  in  .i  pl.iiii 
and  palpable  chi»o. 

[5.]  The  laws  of  Grtwrgin  may  bothas  graduated  with  rieganl  to  their  authority: 
].  The  Constitution  of  the  United  Slates.  2.  Treaties.  3.  Lawsof  the  Unit- 
ed  States,  made  in  pur»nauce  of  the  Constitution.  4.  Constitution  of  the 
States.  5.  Thfl  Statutes  of  the  State.  G.  Provincial  acts  tliat  were  in  force 
and  binding  on  the  14th  day  of  May.  1776,  so  far  as  they  are  not  contrary  to 
the  Constitution,  laws,  and  form  of  government  of  the  Sturte.  7.  The  Common 
Law  of  England,  and  such  of  the  Statute  Laws  as  were  usually  in  force  before 
the  Revolution,  with  the  foregoing  limitation. 

[6.]  Gcnend  obHervations  on  trial  by  jury  as  guarantied  to  the  people  of  this 
country,  and  assigning  reasons  why  it  is  essential  in  criminal,  and  not  in  civil 

CUSCB. 

[7.]  The  provision  in  the  Constitution  of  Georgia,  that  *^  trial  by  jury,  a»  here- 
lofore  used,  »kaU  remain  inviolate,"  means,  that  it  shAll  not  be  tjiken  away,  in 
cases  where  it  existed  when  tbit  instrument  was  adopted  in  1798;  and  not 
that  there  must  be  a  jury  in  all  cases. 

[8.]  Trial  by  jury  is  a  privilege  which  may  be  waived.  And  when  the  defend- 
ant bus  an  opportunity  to  demand  it,  and  omits  to  do  so,  he  cannot  complain 
that  it  is  denied. 

[9.]  An  Act  of  the  Legislature,  authorising  a  judgment  to  be  rendered  without 
the  intervention  of  a  jury,  is  not,  on  that  account,  unconstitutional. 

[10.]  Trial  by  jury  may  be  clogged  with  (»nen>us  conditions,  yet  the  act  pre- 
scribing such  terms  will  not  be  pronounced  unconstitutional,  unless  it  totally 
prostrates  the  right,  or  renders  it  wholly  uutivailiug  to  the  defendant,  for  his 
protection. 

[II.]  The  words  of  Magna  Charta,  that  **  no  freeman  shall  be  taken  or  impris- 
oned, or  be  disseised  of  his  freehold,  orliberties,  or  free  customs,  or  be  outlaw- 
ed, or  exiled,  or  any  otherwise  destroyed,  or  passed  upon,  or  condemned,  but 
by  lawful  judgment  of  his  peers,  or  by  the  law  of  tue  land,'*  were  intended 
to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, (such  as  arbitrary  imi>eiichmeuis,  arbitrary  methods  of  prosecuting  pre- 
tended olfences,  arbitrary  punishments  u}>ou  arbitrary  convictions,)  unre- 
strained by  the  establi»hed  principles  of  private  rights  and  distributive  justice. 

[12.]  The  Acts  of  the  Legislature  of  Georgia,  of  1341  and  1845,  giving  a  summa- 
ry remedy  tn  all  persons  employed  on  steamboats  and  other  water-craft,  on 
the  ChalUihoochce,  Altamaha,  Ocnmlgeo  and  Flint  Rivers,  to  recover  their  wa- 
ges, and  for  wood  and  provision  furnished,  &c.  are  not  repuguunt  to  the  Con- 
stitution of  the  United  States,  or  of  the  State  of  Georgia. 

Summary  process  against  the  Flint  River  Steamboat  Company, 
decided  by  Judge  Warren,  in  Decatur  Superior  Court,  June 
Term,  1848. 

JThe  facts  are  sufficiently  incorporated  in  the  opinion  of  the 
Court. 
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Snfep.  Sui.liv\%  &  DiDLEV,  and  Crawfori>,  for  plaintiff  in 
error,  sul'initfed  tl..*  inllowinij  points  and  authorities: 

1st.  Tl:c  Art  ir.v:]«cr  the  lien  i>  in  Violation  of  the  fifth  article 
of  the  amernlnv.i.t  of  h-Constiiution  of  the  United  State?,  which 
declares  thu  n  rr.'iU  .shull  iic>t  Ik.-  deprived  of  his  property  without 
due  process  r.fl:,-iV.  AtnefnJmcufit  Constitution  JJ.  jS.  Art,  5.  6 
.1//V.;.  .'JO<j.  4  /).,V.,..  5^33.  4  yiaaa,  627.  1  Brock.  3SS.  3 
Jffhn.  47o.     \')  Jfi!f  •'.  'i'.M,     Sfortf  on  Constitnticm^  661. 

2d.  The  Act  i-  in  vi(;]:itiim  of  seventh  article  of  Amendments 
Constitution  V .  S.  because  it  restricts  the  ricrht  of  trial  bv  iurv. 
AmfHfhntnffi  Consf-f-ft'on  V.  S.  Ar!,l,  4  TF7/t'a/w»,  243.  A  Har- 
ris $)'  Mrllirrj/,  M\').     2  Mftrph}!,  44,45. 

.3d.  The  Act  jjIso  vi.iltites  tljc  Constitution  of  the  State  of  Geor- 
gia, which  -..'curps  the  riu:iit  of  trial  hy  jury.  Constitution  Stafe 
o/(i(ori:ia,  a/f.  J,  .srrf.  ;3,  Cohh^  720, 

Platt  Sc  Spickr,  and  .1.  Law,  for  defendant,  submitted  : 

Tiie  words  *'  trial  by  jury,  as  heretofore  used  in  this  State, 
shall  remain  invii»l:.ie,"  means  trial  by  jury  at  Common  Law. 

In  the  (>j?istitu:ii)n  of  tlie  United  States,  the  Common  Law  is 
expressed  in  words. 

In  admiiaity,  trial  by  jnry  is  i;ot  secured.  3  Stoi-y  on  Ccnsti- 
tu/im,  I  avfc  C  l.>. 

Tlu^  Act  of  Conixress  of  1789,  ch.  20,  cotemporaneous  with  the 
amendment  of  the  federal  Constitution,  and  intends  to  carry  out 
the  clause  of  the  Co;is:itnhi)n  united  under  tlie  amendment,  does 
not  extend  the  rii^lit  (jf  trial  by  jury  to  admiralty  and  maratime 
jurisdirlion.  .3  .-.lorj/s  Coinmcntarics  on  the  Constitution  646. 
And  theicfbre,  in  maratime  jurisdiction,  cannot  be  amended  as  of 
con  titulion  ii  ri<;  ;t. 

Ill  maraiinu'  ([ue>iions  the  local  law  of  a  State  as  to  liens,  will 
be  enlbrc(.'(l  in  admiralty.  ,3  Pt'tcrs'  Digest^  P'^ff^  19,  ca^ie  24. 
3  rctc    '  Jh'irr.sf  jj.iy^i  2\\,  cint  78. 

Tht^  Statute*  c'leatin.r  i]i(»  lien  upon  steamboats  and  other  wa- 
ter craft,  navioiitiu'.,  certain  river.s  is  in  the  nature  of  a  mara- 
time statute,  and  will  receive  a  far  more  liberal  construction  than 
statures  relating  to  Common  Law  rights  and  Common  Law  rem- 
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emedics.  Fiiut,  tlic  Statute,  see  Pciinphlvt  l^W^ page  1G7.  l^'or 
it8  extension,  see  Pawphht  1815,  page  152. 

The  Statute,  however,  secures  all  the  rights  of  trial  by  juiy, 
known  to  the  judiciary  of  1799,  or  any  or  all  the  amendments 
thereto,  and  therefore  is  constitutional.  Einrick  va,  Harris^  1 
B'mneij,  416.  Kidthf  cit.  Moorc^  2  Murphjf^  41.  Wilson  rs.  Si- 
monton^  2  Haicls,  4S2.  Lhingsfon  rs.  Mat/or  N,  Y,  8  Wendall^ 
100.  Craig  vs.  Malthcy^  1  Kelly,  546.  Rcid  rs,  Sullivan,  1  Kel- 
ly. 294. 

Courts  will  not  so  construct  the  Constitution  as  to  make  it  an 
incumbrance  to  commerce,  but  they  will  sustain  all  laws  not  clear- 
ly unconstitutional,     1  Peters*  Digest,  page  559,  case  11. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  General  Assembly  of  this  State,  on  the  11th  day  of  De- 
cember, 1811,  passed  .in  Act  *'  to  give  to  all  persons  employed  iu 
steamboats  and  other  water-craft  on  the  Chattahoochee,  Altaraa- 
ha,  and  Ocmulgee  rivers,  a  lien  on  said  steamboats  or  water- 
craft,  for  his,  her,  or  their  wages,  and  for  wood  ajid  provisions 
furnished,  and  to  point  out  and  facilitate  the  mode  of  the  collec- 
tion of  the  same.  fPamjj/ilet  Laws  of  1841, />.  167.)  Section  1 
declares  "  that  from,  and  immediately  after  the  passage  of  said 
act,  all  persons  employed  either  as  captain,  pilot,  engineer,  first 
or  ^econd  mate,  fireman,  dgck-hand,  or  in  any  other  capacity 
whatever,  on  all  steamboats  and  other  water-craft  engaged  in  the 
navigation  of  the  Chattahoochee,  Altamaha,  and  Ocmulgee  rivers, 
for  any  debt,  dues,  wages,  or  demands,  that  he,  she,  or  they  may 
and  shall  have  against  the  owner  or  owners  of  said  steamboat  or 
other  water  ciaft,  for  personal  services,  done,  rendered,  or  per- 
formed on  board  the  same,  and  for  wood  and  provisions,  an  ex- 
clusive lien  on  said  steamboat  or  other  water-craft,  against  the 
owner  or  owners  thereof,  superior  iu  dignity  to,  and  of  higher 
claim  than  all  other  incumbrances,  no  matter  of  what  nature  or 
sort  the  same  may  be,  prodded  he,  she,  or  tliey  shall  demand 
and  present  the  collection  of  the  same,  as  hereinafter  to  be  pro- 
vided for,  at  any  time  within  twelve  months  after  the  same  shalt 
become  due  and  payable.'* 

Sec.  2.  "  And  be  it  further  enacted,  That  whenever  any  cap- 
tain, pilot,  engineer,  first  or  second  mate,  fireman,  deck-hand,  or 


lOS  SriMJKMK  COrRT  OF  GEORGIA. 


r'.'..T  R"\»T  S*—'i:i!»i»,it  ri»mj>:iiiy  rs.  Ff>«ter. 


nv.y  I *:':.«';  -^  •  r.  on  onij' loved  on  any  .steam !)<)at,  or  other  water-tiaff, 
nm-iLr-iii-JT  «>r  iiiniiinj^  (»n  the  Ci::iltdho<>chec  river,  sliall  have  any 
claim  nr  ilemand  against  the  owner  or  owners  of  said  steanilmator 
water-cnift.  f  »r  senices  remlered  on  board  the  same,  shall  be  de- 
sirous of  ooM'-cin-j:  tlu*  same  upon  the  said    debt   becoming  due, 
and  ivfu<nl  to  jiny  tlie  s:mie  upon  demand  made,  he,  she  or  thej 
may.  i:p«vi  :ijM)r:('ition  to  aTiy  Judg^e  of  the   Superior   Court,  or 
Jt;s:iie  i>f  the  InlVrior  Couit  in  any  county  in  ivhich  said  steam- 
boat or  waror-craft  may  i\\c\i  lie.  upon  the  same    arriving-  at  the 
landiti'^.  put.  or  pl^ce  of  de-tination,  to  which  the  same  has  been 
froi'^hred,  mike  atiiilavir  befoiT*  him  of  the  amount  dui)  him.  her 
or  tiiem.  dojie  :ind  perfonned  on  board  said   steamboat  or  other 
water  ciaft.  and  specify  the  name  thereof;    whereupon  the  said 
Jud'^e  or  Justice  of  the  Inferior   Couit,  shall  gi*ant    an   order  to 
tlie  clerks  of  tlieir  respective  Courts,  as  «he  case    may  l>e,  requir- 
ini:  said  clerk  to  enter  up  jud'^mcnt  upon  said  affidavit,  in  favor 
of  the  aj)j)licaiit  for  th<.'  amount  swoni  to  l)o  due  ;    and  it  shall  be 
the  duty  of  said   cleik  to   i^fue  instanter  an   execution   therefor, 
au:«un>t  tl.e  owner  or  owners  of  said  steamboat  or   other  water- 
craft,  to  be  directed  to  the  slierifl'of  said  county,    ivhose  duty  it 
shall  be,  forthwith,  te  levy  said  execution  upon  said  steamboat  or 
other  water  craft,  and  advertise  and  sell  the  same  under  the  same 
rules  and  regulations  as  govern   sheriff's  sales  in    otlier  cases: 
Provuhil,  the  ^aid  demand  >hall  exceed  the  sum  of  thirty  dollar?. 
And  when  said  sum  shall  be  for  thirty  dollars  or  under,  then,  and 
in  that  case,  the  apj>lication  shall  be  made  to  one  of  the  Justices  of 
the  Peace  in  the  district  in  which  said  steand^oat  or  other  water- 
craft  may  then  be,  as  fifori'said,  the  same  being  at  the  landing,  port, 
or  place,  to  which  the  same  was  last  freighted,  and  the  said  Jus- 
tice of  the  Peace,  upon  filing  of  the  said  affidavit,  shall  issue  exe- 
cution thereon,  instanter,  for  the  amount  sworn  to  be  due  afirainst 
said  steamboat  or  other  watirr-c  raft,  and  the  owner  or  owners  there- 
of, and  deliver  the  same  to  any  lawful  constable  of   the  district 
aforesaid,  whose  duty  it  shall  be,  forthwith,  to  levy  said  execution 
on  said  steamboat  or  other  water  craft,  and  return   the   same  to 
the  slierifl'of  the  county  in  which  the  same  may  be,  whose  duty 
it  shall  be  to  advertise  and  stdl,  as  in  other  cases." 

Sec.  3.  "  And  he  it  further  enactciL  That  whenever  anv  owner 

^^r  other  persons,  having  control  of  any  steambeat  or  other  wator- 

Vj|{k|  against  which  any  proceedings  may  be  had  under  the  fore- 
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going  provisions  of  this  act,  and  may  l)C  desirous  of  contesting 
said  claim  or  demand  on  the  ground  that  the  same,  or  some  part 
thereof,  is  not  due  and  owing,  he,  she,  or  they  shall  file  liis,  her, 
or  their  affidavit,  denying  that  the  whole,  or  some  part  thereof, 
was  due  at  the  time  the  iipplicant  files  his  affidavit^  as  providcnl 
for  in  the  second  section  of  this  act ;  but  when  only  a  paflt  is  de- 
nied on  oath,  the  amount  admitted  to  he  due  shall  l)e  paid,  before 
the  officer  levying  said  execution,  shall  deliver  up  the  property 
levied  on  or  hereinafter  specified,  and  that  after  filing  of  the  affi- 
davit as  above  required  in  this  section,  and  giving  bond  and  good 
security,  residing  in  the  county  where  such  proceedings  may  be 
had,  to  the  plaintiff  in  double  the  amount  claimed,  condiiicmed 
for  the  (payment  of  the)  eventual  condemnation,  money  and  all 
costs  incurred  thereon  ;  and  whenever  said  affidavit  and  bond  shall 
be  filed  as  aforesaid,  the  levying  officer  shall  deliver  up  the  properly 
levied  on,  and  return  the  affidavit  and  bond  to  thfe  next  Court  in 
said  county  to  wlKch  said  execution  may  have  been  returnable, up- 
on which  an  issue  shall  be  made  up  and  formed,  and  the  truth 
of  the  same  shall  be  tried  by  a  jury  of  said  county  respectively, 
at  the  first  term  of  said  Court,  unless  good  cause  be  shown  for  a 
continuance ;  but  the  same  shall  be  continued  only  for  one  tema 
by  each  party  ;  and  from  the  verdict  rendered  in  such  case,  cither 
party  shall  have  the  power  or  privilege  to  enter  an  appeal." 

Sec.  4.  "  And  he  it  further  enacted^  That  all  the  provisions  of 
this  act  shall  apply  to  all  stearmboats  and  water-crafV  navigating 
the  Altamaha  and  Ocmulgee  rivers,  and  that  all  persons  who  fur- 
nish wood  and  provision  to  said  steamboats  or  other  water-crafl, 
shall  have  the  same  remedies  as  herein  before  provided."  lb,  p, 
8,  167,  168,  169. 

In  1845,  the  Legislature  passed  the  foUomng  act  to  extend  the 
provisions  of  the  Act  of  1841,  and  to  include  Flint  nver  therein: 
"  Be  it  enacted,  Sfc,  That  all  the  provisions  of  the  above  recited 
Act  be,  and  the  same  are  hereby  extended  to  all  persons  employ- 
ed on  steamboats  and  other  water-crafl  on  Flint  river.  And 
whereas  it  frequently  happens  that  persons  employed  on  said 
steamboats  and  other  water-crafts  on  said  Chattahoochee,  Oc- 
mulgee, Altamaha,  and  Flint  rivejs,  are  negroes  and  free  persong 
of  color,  be  it  t/icref ore  further  enacted^  that  whenever  any  negio, 
being  a  slave  or  free  person  of  color,  shall  be  employed  as  pilnt, 
engineer,  first  or  second  mate,    fireman,   d^ck-band,  or  in  any 
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otlur  r:ii>:iri!v  \v!i  lU'Vcr,  tm  all  ^l<*fj!iibc»ar-'  oD'l  cither  wtiTcr-cruftf 
t'ii'.:j'j«  •!  iii  ilir  ii:ivi:/;jti<;:i  of  :-ai<l  rivers.  To  vrjt,   ibe  Cbar:H.iM> 
rKt'«',  Alrarjirilri,  (>rniiilij^«M',  aiul  Fiiiil  ri\-cr#.  tbat  tberi.  aud  :l  £ 
Mirlj  r:i^<  s  iln' <ivvinr,  lua-ttrr,  ai^<MJt,  attorney  in  1-jw.  or  li^i'inv^j 
ill  f";i(:t,  of  ^:ii«l  in^ro  -l.jvr  or  iV«-<*  perrioTi  of  rolr»r,  .r-iivA]  tijT^  *ur 
lllti-  i*-iin  (ilr>,  for  \va«^j''  r»r  ilt-iiiaiids  v.ljitrlj   lie,  sbt\  <»r  :b*A  r..i\v 
<M-  s]i:ill  liavr  ajalii-t  llic;  owner  <»r  o\vriei*s  of  sai^l  ifte'^7llb.^L:^  i«' 
otlni  watt  r  iirai'i^,  for  tlse  .-rrvirrs   of  i<:ii<l    iieg^ro    ^slaves-  o:   frrf 
iM'r.-oii.s»*rroloi',  ai  are  jiivi-n  to  all  otIkt  j>err;oTJti,  "%vbo>e  tn::'l  ■;- 
iiieiilK  are  ncitrd  in  i-^aitl  Act/'      PatnphUf    I^atcs    1S4.>.  j*.  1'j-. 
Ofi  lli4'!Mli  of  July,  1«17,  Nel«o:i  P.  F<i,ter  apj>Iied  to  AVul  S. 
l^i'all,  jiiiiior,  a.histir.e  of  the  Inferior  ('ouit   in  and  for  the  couu- 
ty  of  l)t  r  aliir,  ^k\\'  an  onl'T  in  lerin-i  of  the  Act  of  IS-il,   alleziiir 
on  oalli  ilia!  llie  I'^lint,  HIvit  Sl<'aml>oat  Company    war*  iDa^tl'ifd 
lo  him  ''yUnO  .O.Oj  for  hirt  K<;rvl<!es  as  carpenter,  rendered  the  sale 
Company   Im1o:(;  that  time,  in  and  about  the  steamlxiat  Mairuoiia, 
tin'  |»i<)j>(*!ly  of  ihr  .  :ii(l  (\»mpany,  and  at  their  special   instance 
and  rtrqnt'.t,  as  would  more  fully  appefir  by  tbe    bill    of  parlicu- 
larrt  aniM'MMl  to  hi^  jx'lition.     A  judgment  was  entered   up  iu  fa- 
vor oi'  l'\*rti('r,  i^xrculion  i...^ue<l,   and  \va.s   levied    on    said   Ih»3u 
Tile  ( Company,  hy  llnir  agent,  .lames  R.  Butts,    filed    a    counter 
nilldavii, :  fating  lliat  tht^  whol(?  amount  claimed  was  not  due  ;  and 
gave  bond  and  scrnrily,  as  recpiired  hy  the  Statute. 

In  ihr  ('«»urt  below,  counsel  Jo;'  the  (Company  inijitjted,  among 
olhcr  things,  that  ihc  Ads  of  ISll  and  1815  were  re2)ucrnant  both 
to  the  ('on.'-iiinruiM  oithr  riiite<l  Slates,  and  of  the  State  of  Geor- 
gia ;  and  by  agreement  h'erween  the  parlies,  this  is  tbe  only  point 
hiibmitted  for  the  consideration  of  this  C'ourt. 

I  l.J  It  Ins  been  urgcul  in  the  argument,  that  the  Statutes  under 
discussion  are  null  and  void,  hiring  against  the  plain  and  obvious 
principles  (»i*  <-ommon  right  and  common  reason.  We  do  uot 
perci'ivi'  anything  in  these  Acts  in  derogation  of  common  iifjlil. 
Their  provisions  ai'e  not  confined  to  any  ])articular  individual  or 
SI'!  of  men,  Ay  iuinn\  sepjuale  an<l  apart  from  the  rest  of  tbe  com- 
munity. .1//  may  entitle  themselves  to  the  benefit  of  tlio  remedy 
which  they  prescilbe,  by  luring  i^mploycd  in  the  naviiraiion  of 
the  water  couim's  therein  designated.  No  one  is  excluded  from 
this  j)rivilege.  'J'hei-e  jire  many  ()f  our  statutes,  as  tbat  for  in- 
stance, which  authorizes  numey,  or  other  valuable  efTectsi  lost   at 
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gaming,  to  be  recovered  back,  which  are  confined  in  their  ope- 
ration, to  a  much  smaller  number  of  persons  than  those  embrac- 
ed by  the  Acts  in  question,  and  whicb  can  be  pursued  only  by 
persons  who  have  that  particular  class  of  rights  to  enforce,  yet 
which  have  never  been  esteemed  as  conferring  exclusive  privi- 
leges. 

[2.]  Let  us  examine  for  a  moment  the  other  Ijrancli  of  the  prop- 
osition, which  aflinns  that  Statutes  passed  against  the  plain  and 
obvious  principles  of  common  reason,  are  absohitely  invalid. 
Such,  I  am  aware,  was  the  language  of  the  Couit  in  Sfarn  rs, 
McLaws  ^  Wffcy  1  /?o//,  98.  And  in  Morrison  vs.  Barksdah^  1 
Ilar/J€r*s  L.  .11.  102,  the  Court  adopting  the  identical  words  of 
Judge  Blackstone',  (1  Com.  91,^  lay  it  down  as  one  of  the  received 
rules  in  the  construction  of  iStatutes,  that  "if  absurd  consequen- 
ces, or  those  manifestly  against  common  reason,  ansc  rollatoi*ally 
out  of  a  Statute,  it  is  void,  pro  tanto.**  And  this  doctrine  is  to  be 
found  scattered  through  the  authoiities,  from  Lord  Chief  J  ustice 
Hobart's  day  down  to  the  present  period.  He  held  that  aq  Act 
of  Parliament  made  against  natural  justice,  or  to  make  a  man  a 
judge  in  his  own  cause,  was  void  in  itself;  for,  says  ho^ jura  naturae, 
sunt  immutahilia,  and  they  are  feges  Icguvi.     Hob.  87. 

I  cannot  subscrsbe  to  this  doctrine,  especially  in  it«  application 
in  this  country,  where  the  powers  and  province  of  each  department 
of  the  government  are  so  accurately  defined.  And  adopting  tho 
language  of  Mr.  Christian,  "with  deference  to  these  high  author- 
ities, I  should  conceive  that  in  no  case  whatever,  can  a  Judge  op- 
pose his  own  opinion  aud  authority  to  the  clear  will  and  declara- 
tion of  the  Legislature,"  so  long  as  it  acts  within  the  pale  of  its 
constitutional  competency.  The  province  oi  the  Court  is  to  in- 
tei-pret  and  obey  the  mandates  of  the  supreme  power  of  the  State, 
however  absurd  and  unreasonable  they  may  appear.  And  sueh 
would  seem  to  be  the  opinion  of  Judge  Blackstone  himself.  For, 
on  the  same  page  which  has  just  been  cited,  he  maintains  that  the 
Legislature  is  in  truth  the  sovereign  power ;  that  its  authoritij  is 
absolute f  "  acknowledging  no  superior  on  earth.** 

This,  however,  is  not  an  open  questicm,  under  the  agreement 
upon  which  this  case  is  brought  up.  I  shall  proceed,  therefore, 
to  notice  biiefly,  another  point  which  has  been  mooted  before  us. 

[3.]  It  is  contended  that  the  defendant  must  have  notice,  actu- 
al or  constructive;  otherwise  no  valid  judgment  could  be  render- 
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'.■:..  V.V  '..r-  n«'i  iiiCiined  to  controvert  this  seueril 
•/.:!'.'  •  ■.::•'.:-.-.  \vi-  t»o:ieve  it  to  be  well  eftiablL-fced  bv 
4  P-'''..,174.  C  YvrJT.  622.  1  Iloiranl  444. 
•J  /'.r.  A',/.  A\  L^:io.  3  J.  J,  Manh,  lOo.  Tci* 
r  *.!:.•  i-  --  ::.  v. :.::  i:iii:!il'vthouffb  stnkiiisrlv  illusstrated  iu  Tkt 
1\  •_'  _■  :  :  '*  •..•.''/'#••-.  M'ix**ni,  a  ml  S^/t/*/ars  fj*  the  Vh'ftTVtH 
•  ■   ''  !•.  i  >'•''// r#.  oOT.  whfie  Fortescue.  J.  savs,  "the 

'  ■  . ':  •'.  :■■:  v.  .:.:  ■•fnutito  « an  ncvt-r  be  pot  over.  The  laws  of 
'i  .•:.!.. :!.  .  i.f!.  L'ive  tin  jfarry  an  oppoitunity  to  make  lii>de- 
:•        .  !:  :.'  '  I  i»  iiK'nilH-r  to  Lave  heard  it  observed  1»t 

'.'.  •  •  .y  !■:  '!  •  ••  i:.':!:  upon  >iich  an  fH-casiim,  that  even  GckI  liim^ell 
i\\  ■  :■  ■•  1  ■■-  -« T  *«  i.cf  u|»nn  Adam  Ijofure  he  was  called  on  lo 
r;.  -1l<  l.i-  il'  i*«  :j<  »-.  Admu,  ^\luMe  ait  thou  ?  Hast  thou  not  eaten 
<.i"  !!.«•  rn  f  wlifN  f.f  I  rrmniandrd  tliee  that  tbou  should  est  not 
«  »r  ?     Ai.il  tl.e  s'liiie  qui>tii>n  was  put  also  to  Eve." 

T:.'  :<•  :tn- .-;  v.  lal  siiL'c:«'stions  to  make,  however,  as  it  regards 
tli;>  juiiriplf.     \^\.  That  it  only  obtains  in  the  absence  of/xvi/'rf 
hi»i\     Tin-  Lfiri  liture  may  unqiirstionably  authorize  a  judsrmeDi 
tr)  i»L'  nij<lrnd  ::i:?iinst  a  jiarty  without  notice.      If  the  expres- 
<\u\\>  u-('<!  in  the  Statute  will  admit  of  a  doubt,  it  will  not  thenbc 
jnounjfd.tliat  a  cuustnirtion  dispensing  with  notice  can  be  aeree- 
al)l('  to  tlic   intf-niion  of  tlio   Leijislalure,  the   consequences  of 
wliirli  arc  so  unrcasonaMe.     15ut  where  the  signification  is  mani- 
fest, tlicR!  is  no  power  of  dispensation  in  the  Courts.     And  such 
stems  to  liave   l>een  tli(!   opinion  of  Chief  Justice   Marshall,  in 
MotJr  rs.    Thf   l^finttf/    Marshal  nf  Virginia,    1    Brock,    H.  334. 
**  il  is  a  princijle  (if  natural  justice,"  he  observes,  *•  which  Courts 
ar(^  never  at  lilx  sly  to  dls])ense  with,  unless  yftiler  the  tnahdate  ff 
pnsifirr  hiw,  tV.at  no  person  shall  he  condemned  unheaixl,  or  with- 
out .'in  o  )i)orluni:v  of  be'.nir  heard." 

Dtirtnr  rs.  X-ls(,n,  3  John:i.  474,  was  a  case  precisely  siniilarto 
tlie  pres»ijt.  >y«iison  was  an  oveiseer  of  the  highways  in  and  fi>r 
Di'tiid  N<».  0.  In  Siiilwater  in  iho  county  of  Saratoga,  and  ar- 
(■oi<li!)tr  to  tlie  <lire(ti')n  of  the  Act  "to  regulate  highways,'' 
|.;i--eJ  ^:ll  Apill,  1N(»1.  f  fjttfrs  nf  A*.  Y.  V.  1,7^588,)  made  a  conr 
jihint  in  wriiiirrtn  tli(^  .luslice,  that  IkMiton  had  iiegUrcted  to 
work  on  \\\i'  hi'^liways,  cScc.  on  the  IGlh  October,  ISOG,  according 
to  the  wMininu:  for  tliat  puipose,  triven  to  him  by  Neilson  ;  upon 
wliiclitLeni;'!;!.  ii.  ti',wiiiioui  noiice  or  trial,  issued  a  wai-rar.l  against 
IJenton,  lo  levy  and  collect  of  him  $l,the  penalty  giTcn  by  the  Act, 
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and  25  cents  for  the  warnmt.  J3eiiton  certiararivd  the  p^'oceeding, 
and  his  counsel  argued  before  the  Supreme  Court,  that  hi**  client 
was  convicted  without  bei!ig  heard,  or  even  cited  to  show  cause 
why  a  warrant  should  not  issue  ;  that  this  was  contrary  to  every 
principle  of  reason  and  natural  justice;  that  it  was  indispensable 
that  the  party  accused  should  be  summoned  to  appear  l>efore  he 
18  condemned.  (Citing  4  Bl^ck.  Comin,  286.  1  iSalk.  181.  2  L. 
Raijmond,  1405.  Strange,  630.  8  T.  R,  270.  7  Jb,  370.  3 
Bum* s  Justice,  28, J  That  the  Justice  in  this  case  was  not  a  mere 
ministerial  officer,  but  a  Judge,  and  that  the  overseer  should  not 
only  state  his  complaint  in  writing,  but  furnish  the  necessary  evi- 
dence to  support  it.  Thompson,  J.  delivered  the  opinion  of  the 
Court.  He  said  :  "  Had  the  magisti-ate  any  thing  to  try,  or  any 
discretion  to  exercise,  I  should  think  it  indispensably  requisite 
that  the  party  should  be  notijied.  But  I  cannot  discover,  from 
the  provisions  in  this  section  of  the  Act,  that  the  magistrate  has 
any  discretion.  If  he  have  none,  notice  would  be  supei-fiuous. 
No  authority  is  given  to  the  magistrate  to  enter  into  an  examin- 
ation with  respect  to  the  sufficiency  of  the  excuse  for  neglecting 
to  work.  Whether  tliis  power  has  been  discreetly  vested  in  the 
overseer,  it  is  not  for  the  Court  to  say.  The  issuing  of  the  war- 
rant  is  matter  of  course  upon  the  complaint  made,  without  any 
further  investigation.  No  notice  is  therefore  required,  because  it 
would  be  useless.     The  conviction  must  accordindv  be  affirmed." 

By  reference  to  the  Act  of  1841,  it  will  be  discovered  that  no 
disciX3tion  is  given  to  the  Judge  of  the  Superior,  or  Justice  of  the 
Inferior  Court,  or  Justice  of  the  peace.  But  upon  application 
being  made  in  terms  of  the  law,  the  order  issues  as  matter  of 
course,  for  an  execution.  And  the  excuse  for  this  will  be  found 
in  the  second  remark  which  we  have  to  submit  in  regard  to  notice. 

Notice  may  be  actually  ser\'ed,  or  constitutional! v  given,  by  al- 
lowing the  party  to  pursue  such  means  a«  the  law  regards  as 
equivalent  to  personal  service,  beforehand,  for  the  protection  or 
defence  of  his  rights.  Notice  beforehand,  is  not  essentially  neces- 
sary, where  the  Statute  itself  provides  sjiecific  means  of  relief.  8 
Vermant,  373.  Now,  under  the  Act  uf  1841,  there  must  be  a  de- 
mand and  refusal  to  pay,  uj)on  the  debt  becoming  due  ;  and  I  he 
execution,  when  issued  and  levied,  must  be  advertised  under  the 
same  rules  and  regulations  tis  governed  Sheriff's  sales  in  other 
cases;  and  then  an  opportunity  is  given  to  the  defendant  to  con- 
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if:.-  i:i:.  .  y  ;  ir;  .  :.\J  :i.f  H^'^t  ihtreio,  as  secured  to  this  com- 
l.r.y.  .;  i  •  I;  ■'..*•:.  lizii..-..  l.y  the  constitution  of  the  Unired 
.>•:?•■.  r::,i:  •:'•...'  S:  .:■■  or'  Kvrircfia.  l-een  violated  hv  thc*c  Sti't- 
;?••■'  'j  ].":  »::;-•;•',  i-..:.e  "f  the  deepest  interest ;  aiul  it' rhf 
rori.p.  :r.:  :._r  i...:  ..,:..,.  ^^  j^  i,.-^  ^vell  f«>unded,  the  plaint  iff  in  er- 
ror i-  iiij<|i.. -li'^i/iiil."  f  j:'i;]i 'i  toihe  protection  of  this  Court. 

I  V.  ilj  lid!  -:r.|,.  ,'.♦  i!.i-  !;.ti-  <lay,  to  inquire  whether  the  Court? 
h;.\::  li.i;  j.rAvi  r,  Jimi  ii'so,  irit  lie  not  their  duty  to  declare  Actsof 
tiir*  [^'-^i-l  ir  i  f.  r-.p-i^r  i:t„:  to  tlu*  Constitution,  void?  These 
J:. jivj  /jHf.*.-t:oi.s  oijjf  rlicirrd  much  di.scus.'sion.  And  Gihsor,  J. 
r-ii.<  •:  proiijott  (1  to  the  lierjd  of  the  Judiciary  in  Pennsylvania.) 
."o  W.r  MS  l^-^'j.  ii]  Knhtr  ami  others  vs.  Ranh  ami  ot/tcr*^  \'2  S.  Sf 
JL.  '.',  1-3,  .-n  fir  In. in  ;:tin)i:tiiiir  il  at  it  was  the  rig;ht  and  dutv  of  iho 
.Iiniiri.'ny  to  piri.jiiUTire  Act.s  uflho  Asscnihly  void,  which  won* a 
MinriiliM  l):c  :uli  olilie  ConMilut  ion,  treated  it  ^s  a  professional 
<!o'i:iifi,  nTeiv<:d  niilier  as  a  matter  of  fuiththau  of  reason. 

('<i!;r.'s  ;!re  i\v'jr;^\\\yA-i\  and  established  to  administer  the  laws  of 
l!.'  1 :.  <I.  lii  ;liiir  i\i  ^i  i«nis  tliey  are  hound  to  o1>ser\'e  and  pro- 
ter;  ilius"  fiunitnoi'ht  l:iws  wliiclj  ihcy  arc  sworn  to  aiepfwrU 
j.i.]  TJic  ij.ws  i.[  (iror^iia  n!ay  he  thus  graduated,  with  reference 
lo  liiei:  Jil»!in;iti(m  <»•  sMiilnirLry.  1st,  The  Constitution  <»f  the 
Hni'iil  S::iSe-..  t^d,  Treaties  entered  into  hy  tlio  Federal  Ooveni- 
ni.'iit  h('!<)r<-,  or  since,  llie  fidoriion  of  the  Constitution.  3d  Laws 
i»r  tlir  I 'iii'n  il  Stiles.  ni:;de  in  pursuance  of  the  Constitution.  4th. 
'1  lie  Consiitiiiion  ol'ilie  S;;i!e.  />ih,  The  Statutes  of  the  Siato. 
liili.  Provinri-ii  Acis  ih:ii  were  in  force,  nnd  hinding-  on  the  14th 
d.iN  of  Miiv.  r/"}*').  so  l':ir  ;is  ihey  are  not  contrary  to  the  Constitu- 
tiop.  I:,\\.,  :ui(l  li)iin  of  L(»>eii:nient  ot'lhe  Stnto.  7th,  TheCom- 
inon  I«:;w  t  i  l^iii;!;in(L  \\\n\  >\\A\  oi'tlie  Statute  Laws  as  were  usu- 
ullv  In  lorce  hi'fore  the  revolution,  with  the  foregoing  limitatiou. 
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It  is  the  peculiar  proviiicu  of  the  Courts  to  ascertain  and  declare 
when  any  two  of  these  several  npecies  of  law  conflict  with  each 
other ;  and  then  it  follows,  as  a  matter  of  course,  that  the  less  must 
yield  to  the  greater. 

And  on  this  point  there  is  no  dearth  of  precedents.  2  Dr///.  240. 
1  Tucl\  Black,  apjK  5.  3  DalL  171.  12  Wheat,210,  6  Cranch, 
128.  1  Cranrh,  137,173.  Walker,  140.  2  Porter,  203.  2  Litt. 
90.  9  Yerjn'.  400.  *i  Dexavs.  AIQ.  I  Ilaijw.^S.  6  Rand.  2^5. 
5  BInn,  355.  19  Jo/^ns.  58.  1  Ilarr.  if  John.  230.  10  Conn.  522. 
3  T'>r.507.     3  N.  II.  473.     G  Green.  112,  412.     15  Mass.  447. 

The  rigJit,  then,  being  established,  we  a6k,doesthe  Aclof  1841, 
as  amended  and  enlarged  by  the  Act  of  1845,  contravene  the 
Constitution  of  the  United  States,  or  the  Constitution  of  the  State 
of  Georgia] 

The  7th  amendment  of  the  Constitution  of  the  United  States,  is 
in  these  words :  "  In  suits  at  Common  Law,  where  the  value  in 
controversy  shall  exceed  20  dollar:^,  the  right  of  the  trial  by  jury, 
shall  be  preserved  ;  and  no  fact  tried  by  a  juiy,  shall  be  other- 
wise re-examined  in  any  Court  of  the  United  States,  than  accord* 
ingto  the  rules  of  the  Common  Law." 

The  5lh  section  of  the  4th  article  of  the  Constitution  of  Geor- 
gia declares,  that  **  Freedom  of  the  press,  and  trial  by  jury,  as 
heretofore  used,  shall  remain  inviolate." 

[G.]  It  would  be  out  of  place,  on  this  occasion,  to  expatiate  on 
the  importance  of  tiial  by  jury.  In  England,  it  has  !ong  been  es- 
teemed the  great  bulwark  and  safeguard,  both  of  civil  rights  and 
of  political  freedom.  It  is  incorporated  prominently  into  Magna 
Char/a.  Our  ancestors,  when  they  removed  to  this  country, 
brought  this  admirable  system  with  them,  as  their  birth  right  and 
inheritance.  And  for  greater  security,  have  had  a  guarantee  for 
its  preservation  inserted,  not  only  in  the  Federal,  but  in  all  their 
State  Constitutions.  So  sensible  were  they  of  its  value,  that  when 
this  right  was  abridged  by  the  Briti^h  Parliament,  the  Congress 
of  1774  declared,  (see  the  5th  of  their  resolutions,)  **  that  the  res- 
pective colonies  are  entitled  to  the  Common  Law  of  England,  and 
more  especially  to  the  great  and  inestimable  principle  of  being 
tried  by  ihcir  peers  of  the  vicinity,  according  to  the  course  of  that 
law." 

And  we  concur  cordially  in  the  glowing  eulogium  pronounced 
upon  tiial  by  jury,  in  a  recent  number  of  the  Law  Reporter.   Wo 
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hold,  will)  tlir  tnlcTiTej]  Kilifor  of  lluit  pt^riodical,  tlijit  it  is  one  of 
tl«c  irrrril  clrnicnts,  tlio  ♦jrf.'ntf^-trliamctenstic  of  free  trove  mm  t*n{. 
That  it  istlur  school  in  which  the  n^puhlicaii  leaiiis  to  weiffh  fart.s 
to  hnlaiicj'  ar«Lninioiits ;  and  where  he  gets  that  habit  of  delibeni- 
tion,  without  whicli  tlie  rij?ht  to  vote  inigbt  prove  an  injury  to 
himself,  and  an  iTijiiiy  toll  is  fellows.  That  it  is,  in  fact,  thcschctol 
where'  tlie  man  is  tducated  into  the  citizen.  That  this  is  the  true 
popular  element  of  thojudiriary.  That  by  making  everv  citizen 
a  mend)er  of  the  Couit,  it  «aves  the  administrators  of  jiwiice  from 
that  i:i(dation  from  the  pcoj)le,  which  is  the  fii*st  step  towani  se^ 
cret  proceedins^s  and  arbitrary  tribunals,  like  those  \%'hicb  conti- 
nental Europe  is  fast  exchanging  for  public  trial  by  jury.  The 
best  omen  and  pledge  of  her  rec^eneration ! 

And  while  it  is  undouhtedly  tme,  that  the  provisions,  both  of 
the  National  and  State  Constitutions,  respectinj^  this  institutioD, 
apply  to  c//v7  rtf.v/,?,  still  it  cannot  be  denied,  that  thev  were 
mainly  and  primarily  intended  to  protect  inviolate,  the  trial  by 
jury,  in  criminal  ( ro.'icrut ions.  And  Courts  will  watch  with  more 
jealousy,  any  departure  from,  or  trespass  upon  trial  by  iurv  in 
l\\G  latter  class  of  cases,  than  the Jbrmcr. 

In  criminal  j)roceedings,  trial  by  jury  cannot  be  too  hicrhly  ap- 
preciated or  guarded  with  too  much  vigilance.  So  lono-  as  the 
pallidium  and  Hahras  Corpvs,  remain  unimpaired,  life  and  liber- 
ty arc  safe  from  j)as8ion,  prejudice,  or  oppression,  no  matter  from 
what  quailer  they  emanate.  What  security  to  innocence  and 
what  a  humane  arrangement  of  the  law,  that  punisbmont  can  on- 
ly bo  inflicted  by  the  unanimous  decision  of  twelve  of  our  honest 
and  impartial  neighbors  !  What  are  slight  inconveniences  in  the 
mode  of  selecting  a  jury,  c(miparcd  with  this  blessed  protection! 
Long  may  trial  by  jury,  in  criminal  cases,  the  main  pillar  in  the 
temple  of  justice,  bo  continued  to  the  country,  and  its  results  be 
characterized  l)y  wisdom  a:id  candor,  patience  and  purity,  firm- 
ness and  independence. 

We  may,  however,  after  all,  ilo-ht  the  esxcnfiatftt/  of  trial  bv  ju- 
ry in  civil  ca.scs.  In  Courts  of  Ordinary  and  Ad  mi  rait  v,  and  in 
Chancery,  except  in  extraordinary  cases,  to  inform  the  conscience 
of  the  Court,  juries  do  not  intervene.  Mortgages  are  foreclosed, 
copies  of  loL't  papers  established,  lands  partioned,  dower  as- 
signed and  judgments  rendiMcd  on  bail  bonds,  forthcoming  bond^, 
jail  bound  bonds,  and  honest  debtor's  bonds,  &c.  and  numerous 
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Other  mattei-s  adjudicated  daily  in  our  Courts,  without  a  jury. 
Under  our  various  Raihoad  Charters,  juries  are  only  resorted  to 
in  the  second  instance,  to  assess  the  damages  to  be  pai<l  for  the 
right  of  way ;  and  yet,  the  constitutionahty  of  these  acts,  here 
and  elsewhere,  is  too  well  settled  to  be  called  in  question.  In- 
deed, it  is  notoiious,  that  modern  law  reform,  both  in  England, 
and  in  this  country,  seeks,  amongst  other  objects,  to  dispense,  as 
much  as  possible  with  ju lies.  A  jury  is  never  to  be  invoked,  un- 
less specially  demanded  by  one  of  the  parties.  In  New  York, 
under  their  new  code,  this  regulation,  I  believe,  applies  to  all  civil 
actions,  and  as  a  justification  for  this  change,  it  is  stated  that  in 
the  city  of  New  York,  where  the  right  of  election  existed  as  to 
the  mode  of  tiial,  128f')  judgments  were  rendered  by  the  Court  in 
Marine  causes  without,  against  G7  upon  the  verdict  of  a  jury. 
And  that  under  the  late  Act  of  Parliament  organizing  county 
Courts  in  England,  juries  were  demanded  in  three  esses  only, 
out  of  three  thousand.  Jeremy  Bcntham,  who,  with  all  his  ec- 
centricities, is  undoubtedly  the  Father  of  modern  law  reform, 
peremptorily  rejected  all  but  what  he  was  pleased  to  term  single 
seated  justice,  and  would  allow  no  merit  whatever  to  any  tribu- 
nal composed  of  more,  either  for  weighing  conflicting  evidence, 
assessing  the  amount  of  compensation,  or  reviewing  the  judgments 
of  Inferior  Courts. 

I  deem  it  unnecessary  to  pursue  this  strain  of  remark  further, 
and  will. only  add,  that  to  say  the  least  of  the  expenment  now 
making,  it  is  a  vast  saving  of  time,  trouble,  and  expense,  to  suit- 
ors and  the  country.  Whether  these  considerations  should  out- 
weigh the  advantages  resulting  from  a  personal  participation,  by 
every  citizen,  in  the  practical  administration  of  public  justice,  it 
does  not  become  me  to  say. 

In  the  case  under  review,  it  is  not  j)retended  that  trial  by  jury 
is  taken  away  expressly,  or  by  implication.  On  the  contrary, 
two  jury  trials  are  allowed,  wherever  there  is  any  controversy  as 
to  the  indebtedness.  The  Act  of  1841  directs  that  the  issue  shall 
be  made  up  and  formed,  and  the  truth  thereof  tried  by  a  jury  at 
the  first  term  of  the  Court,  to  which  the  case  is  made  returnable, 
and  from  the  verdict  thus  rendered,  either  party  has  the  power, 
or  privilege  to  enter  an  appeal. 

[7.]  Tlie  provision  in  our  State  Constitution,  that  trial  by  jury, 
as  heretofore  used,  shall  remain  inviolate,  meaas  that  it  shall  not 
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l»c  tjikpii  away,  ns  it  (^xistt'd  in  l^JDS,  whcu  that  instrument  wa« 
m]f)j)tc'(l,  artfJ  not  that  thvrc  mvst  he  a  jury  in  all  caJtes,  New  fo- 
rum- may  1«j  ('irctcMl,  and  new  n'modies  provideil,  accommoda- 
ted to  iliu  ever  sliifliiiir  state  of  socictv. 

\H.\  l?r-<id(\s  trial  by  jury  is  a  privilege  which  may  he  waived. 
I\»r  an  act  to  b<;  unconstitutional,  it  must  prohihit,  or  take  awav 
lliis  trial  in  a  case  wliere  it  was  heretofore  used. 

[D.j  An  act  which  merely  authorizes  a  judgment  to  he  render- 
ed, without  the  intervention  of  a  jury,  is  not  on  that  account  un- 
constiiulion;:!;  more  especially,  where  it  guarantees  this  riirhl  ul- 
timately, as  in  thi<  case.  If  the  party,  therefore,  does  not  de- 
mand an  issue  and  trial  hy  jujy,  wliat  right  has  he  to  com'daiu? 
Ilr//f4.  1.      1  Washhij^ton  Va.R.  ?j'jC), 

I  lO.J  It  is  insist ('<!  ihnt  the  right  is  so  clog-jred  hy  restrictions, 
as  to  amount  to  a  denial.  The  owner  of  the  steand>ont,  or  other 
water-craft,  is  rejpiired  to  pay  uj)  so  much  of  the  claim  as  he  ad- 
mits to  he  due,  if  any,  and  to  j^ive  hond  and  good  security,  resi- 
dinir  ill  tlie  county  where  the  j)roceedings  are  had,  to  the  plain- 
tiff, in  double  the  amount  claimed,  ccmditioned  for  the  paymem 
of  th<?  eventual  condemnation  money,  and  all  costs  incurred  there- 
on, befon.'  he  can  liligate  the  matter. 

We  cannot  think  the  trial  by  jury,    su})stantiallv   defeated  hv 
these    conditions,    thou<rh    the    defendant    may,     and    at    times 
j)nd)ably   will,  be  subjected  to  some  inconvenience,  in  complyini;' 
These  terms  may  b(;  onerous,  but    this    is  ]mrely   a    question    of 
exjx'diency,  and  oni^  which  must,  fr<im  its  very  nature,  address  it- 
self exclusively  to  the  law    maker.     And  it  is  difficult    to  pre- 
scribe limits  to  the  powi^rofthe  Legislature,  in  this  respect.    Ca- 
ses might  arise  which  would  authorize  that  body  to  go  very  far  in 
disretrarding  the  rules  and  regulations  which  are  ordinarily  obser- 
ved in  tin*  enactment  of  a  law  for  the    assertion    and    defence  of 
rights.     There  is  no  invasion  or  infringement  of  the  Constitution* 
so  long  as  trial  by  jury  is  not  directly  nor   indirectly,   aholished. 
1  repeat,  it  is  imj)ossible  tosay  at  what  point  the  Legislature ouo-bt 
to  stop;  and  if  undertaken  to  be  said  by  the  Courts,  it  must  he  at 
some  point  of  great  excess,  that  such  a  stand  can  he  made. 

Before  a  party  is  ptMinitted  to  appeal  in  this  State,  he  must  if 
abh\  pay  all  co>ts  which  have  accrured,  and  give  Ivond  and  secu- 
rity for  the  eventual  condenniation  money.  It  might  l>e  well 
enough,  so  to  amend  the  Act  of  1841,  as  to  extend  the  henefit  of 
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its  provisicms,  to  defendants,  who  would  make  affidavit  that  they 
were  unable,  from  poverty,  to  comply  witli  its  terms. 

TliJit  the  defendant  should  be  compelled  to  pay  up  what  he  ad- 
mits to  be  *due,  before  he  can  proceed,  is  no  greater  haiilship 
than  is  imposed  by  the  niles  of  practice  on  defendnnts  in  execu- 
tion, who -are  reijuired  to  pay  up  the  amount  admitted  to  be  due* 
or  the  sheriff  is  authorized  to  raise  that  amount,  and  accept  the 
oath  of  illecrality  for  the  residue.  In  analogy  to  this  regulation, 
the  Act  of  1841  might  be  fartlier  ameiided,  by  allowing  the  exe- 
cution to  proceed  to  collect  the  sum  admitted  to  be  due,  without 
exacting  its  actual  payment. 

It  must  be  a  very  clear  and  palpable  case,  which  would  warrant 
the  Judiciary  to  exercise  this  delicate  duty  of  declaring  a  law 
unconstitutional,  and  one,  too,  which  has  been  passed  with  so  much 
deliberation.  The  Act  of  1841  cTime  under  solemn  revision  in 
1845,  and  so  far  from  being  abrogated,  or  in  any  manner  modi* 
fied,  its  privileges  were  extended.  Here,  then,  we  have  tlie  joint 
act  of  both  the  other  co-ordinate  departments  of  the  government, 
twice  ratified.  We  should  pause  long  under  such  circumstances, 
before  giving  our  consent  to  pronoiuice  such  a  law  invalid,  for 
the  mere  reason,  that  in  our  opinion  the  discretion  of  the  Execu- 
tive and  Legislature  had  been  incautiously  exercised. 

In  conclusion,  1  beg  leave  to  adduce  a  few  leading  cases  in 
support  of  the  views  by  which  we  have  been  guided. 

In  Kentucky,  a  Statute  authorizing  judgment  to  Im  entered, 
on  motion,  for  breach  of  an  agreement  thereafter  to  be  made  to 
pay  money  for  the  building  of  a  penitentiary,  is  u<it  unconstitu- 
tional. It  is  not  unconstitutional  to  render  judgment  in  such 
case,  without  a  jury,  if  the  defendant  do  not  appear.  Etcing  vs. 
Directors,  ifc,  Hardififd,  So  the  Statute  authorizing  a  judgment 
against  the  sureties  of  a  shenfT  without  a  jury,  is  constitutional. 
Murray  w.  Askew,  6  J.  J,  Marsh,  27.  So  the  Statute  which  gives 
a  summary  redmedy  against  sheiifts,  who  fail  to  pay  over  money. 
Wells  vs,  Caldwell,  1  Marsh,  411.  Statutes  which  authorize  a 
Justice  of  the  Peace  to  decide  questions  without  a  jury,  but  gives 
an  appeal  from  his  judgment,  to  a  Court  which  tries  by  jury,  are 
not  unconstitutional.  1  Hawks,  482.  8  Yerg,  444.  4  Conn, 
535.  4  Bibb,  416.  Head  vs.  HttgJis,  1  Marsh,  372.  1  Bibb, 
342. 

In  Keddie  vs.  Moore,  2  Murphey^s  Law  and  Eq.  41,  the  Act 
VOL.  V.  27 


> 


210  SUPREME  COURT  OP  GEORGIA. 


Flint  River  SU'iiinboat  Conipnuy  r*.  Foster. 


of  the  AH^(5inl)ly  increasing  the  jurisdiction  of  a  .Justice  of  the 
Peace  to  1*30,  was  lesi^stetl,  as  inconsistent  anil  incompatible  with 
the  Constitution  of  the  State.  Jocelyn  contended  that  the  jaris- 
diction  of  magistrates  would  be  extended  until  the  rights  of  trial 
1)Y  jiny  would  be  frittered  away  entirely  ;  that  it  was  a  direct  in- 
terference witli  the.rbili  of  rights,  declaring  "  that  in  all  contro- 
ver>ie.s  at  law,  n^sjiecting  property  ;  the  ancient  moile  of  trial  hy 
jury,  is  one  of  the  best  securities  of  the  rights  of  the  people,  aud 
ouglit  to  remain  sacred."  It  was  argued,  he  said,  that  trial  by 
jury  was  not  taken  away  by  this  increase  of  jurisdiction  ;  that  the 
party  <lis-^atisfietl  with  tlie  judgment  of  the  Ju-Stice,  mav  appeal  to 
a  Court,  where  he  can  liave  his  cause  tried  by  a  jur\'.  It  is  true, 
he  said,  that  the  ritrlit  of  jury  trial  is  given  by  the  Act,  but  it  tea 
so  rhmiSi'J  ir'ith  (i'.Jitulfies,  that  few  can  enjoy  itj  and  as  the  hue  now 
stan.lsf  ft  itflcii  (Icpn'cs  the  poor ^  who  cannot  give  the  secun*y  re- 
quirvih  of  thr.  rti^ht  of  t  mil  hy  jury, 

IjtK'kv,  .ludge,  dt.'Uvered  the  opinion  of  the  Court — "  when  the 
conventic)n  declared  that  the  ancient  mode  of  trial  by  ju it  should 
be  preserver!,  no  rt^striction  was  thereby  laid  on  the   Legislature 
as  to  erectini(or  organizing  judicial  tribunals,  in  such  manner  as 
miglit  be  mo.st  conducive  to  the  public   convenience  and  interest 
It  is  true  that  the  Lcvgislatun*  cannot  impose  any   provisions  sub- 
stantially restrictive  of  the  trial  by  jury  ;  they  may  give  existence 
to  ncnv  Ibrnis ;  th(iy  may  modify  the  powers  and  jurisdiction  ot 
former  Courts,  still,  the  sacred  rights  of  any  citizen,  to    trial  by 
jury,  must  be  preserved.     Here  the  right  is  given  of  appealing  to 
a  Court,  where  the  defendant  will  have  the  benefit  of  trial  bv  ju 
rv.     It  cannot,  therefore,  be  said,  that  the   riffht   is    taken   awav. 
S(>  hmg  as  it  is  ptserved  through    an   appeal,    the    preliminary 
mode  of  obtainino:  it,  may  be  varied  at  the  will  and    pleasure  oi 
the  Legislature.     Tlio  party  wishing  to  appeal,  may   be  subject- 
ed to  «onie  inMMivenleiice  In  getting  security.     But.  t/iis  incfrnvcni- 
ence  clots  not  in  fh  >•,  nor  avt/  other  cy/.vc,  where  security  is  required^ 
amount  to  a  (Ivnitil  f  r/isht.^* 

In  Vanufirt  vs.  Wadfhl,  2  Ycrg.  260,  constitutional  objection 
wa^  taken  to  the  Act  of  1^'21,  for  giving  new  and  additional  rcm- 
cdit\s  to  the  cn^litors  of  the;  Tennessee  Fayetteville  IBank,  and  the 
Fjirmers  and  Mechanics'  1»  ink,  to  enforce  the  payment  of  their 
debts.  But  the  Couf  t,  in  delivering  its  opinion,  says,  •*  To  admit 
the  princi])le,  thai  such  a  law  cannot  l)c  passed  by  the   Legi^* 
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turc,  would  be  at  once  to  strike  at  the  root  of  all  their  Statutes, 
providing  summary  remedies  against  sherifis,  coroners  and  con- 
stables; also  against  those  providing  a  remedy  for  securities,  who 
have  paid  the  debt  of  their  piincipal.  Who  ever  pretended  that 
the  Acts  increasing  the  junsdiction  of  Justices  of  the  Peace,  from 
twenty  to  fifty  and  afterwards  to  one  hundred  dollars,  were  un- 
constitutional ?  It  has  been  urged,  and  with  some  plausibility, 
that  the  Act  is  unconstitutional,  because  it  gives  the  plaintifl'  a 
summary  remedy,  and  that  too,  without  an  intervening  jury  trial, 
or  at  any  late,  that  the  party  could  not  have  it  withovt  giving  se- 
curityfor  the  debt,  ifc,  whereas,  the  law  as  it  stood  before,  gave 
him  a  jury  trial,  on  appearance  bail  only.  The  answer  to  this 
objection  is,  that  the  right  of  trial  by  jury  is  not  taken  away.  It 
does  not  follow  that  the  ancient  right  of  trial  by  jury  is  taken 
away,  because  the  pleadings  and  issues  are  not  submitted  in  Com- 
mon Law  form.  The  Act  of  the  Assembly,  then,  does  not  vio- 
late the  Constitution.  It  does  not  give  to  the  Court  an  arbitrary 
power  to  seize  the  estate  of  the  Bank  or  of  the  debtor  to  the 
Bank,  and  dispose  of  it  without  giving  the  parties  a  day  in  Court, 
and  the  means  of  contesting  l)efore  a  jury,  all  such  facts  as  may 
be  necessary  to  the  attainment  of  justice." 

In  Biddle  vs.  The  ComviomceaHh^  13  S,  ^  R,  410,  Chief  Justice 
Tilghman  says,  "But  it  is  said  that  the  Constitution  of  the  State 
was  infringed  by  impairing  the  trial  by  jury.  The  action  was 
brought  before  a  magiftrate,  who  decided  without  a  jury.  But 
then,  the  defendant  had  the  right  to  appeal  to  the  Court  of  Com- 
mon Pleas,  where  he  might  have  a  trial  by  jniy.  'i'hero  is  no 
weight  in  the  objection,  that  the  appeal  is  clogged  with  the  con- 
dition of  the  appellant's  making  oath,  that  he  veiily  believed  that 
injustice  had  been  done  him,  and  that  the  appeal  was  not  made 
for  the  puipose  of  delay.  Laws,  such  as  these,  promote  justice 
and  have  the  substance  of  the  trial  by  jury  unimpaired,  and  tliat 
is  all  that  is  required  by  these  expressions  in  the  Constitution, 
"  that  trial  hy  jury  shall  he  as  heretofore^ 

Thompson  avd  Biddle,  for  plaintiff'  in  error,  in  McDimald  vs, 
Sr7/e//,  4  <S*.  ^/^.  240,  contended  that  to  deny  an  appeal  under 
the  arbitration  Act  of  Pennsylvania,  passed  20th  March,  ISIO, 
until  the  payment  of  costs,  which  frequently  amounted  to  enor- 
mous sums,  and  to  embarrass  it  with  conditions,  M7/M  which  a  poor 
man  could  not  comply,  were  efiectually  to  deprive   him  of  a  trial 
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by  jury /and  llKTrforo,  a  direct. violation  of  the  Constitution  of 
tlic  State.  Till'  Ct)u:t  ilcr.fhtvd  lieann;!^  Todd  in  reply,  sii'^ije'*- 
ting  that  tlic  pres^of  l>!:;*i:ics.s  made  it  a  duty  not  to  hear  counsel 
in  whose  favor  theyliiid  foi  mcil  an  opinion,  and  decided  that  an  ap- 
peal couM  not  1k»  enleriMl  without  payment  of  costsk  "  The  law 
may,  undoubtedly,  in  cim  tain  cases  bear  so  hard  on  a  jHtor  man  af 
almvH  to  dcjfrirc  In'/n  i*f  his  ajtpval,  hut  that  will  not  juttifu  the 
Court  in  ilccurinv: that  the  law  iH  raid.  All  gmcral  laws  operate 
with  severiti/  in  p  i rt : c  (J a r J nstanci's T 

T  would  remr.ik  that  the  law  always  properly  manifests  its  ten- 
di^rness  for  the  impotent.  Hence  the  saving  in  the  Statute  of 
Liniitutions,  and  numerous  other  statiUcs  in  favor  oF  infants,  feme 
covers,  &:c.  It  is  i:<it  unreasonable,  therefore,  that  the  LefnsLi- 
tuie  should  have  provided  a  summary  remedy  fi)r  the  benefit  of 
those  wiio  rKniu:alej>ur  wuter-coursc^,.  c<peciaBy  imon  tlioH^  riv- 
ers where  it  is  notoiiuusly  true  that  the  owners  of  steamboats  and 
other  water-crafr  usu  illy  reside  aboard,  and  from  that  and  other 
cauH's  are  n(»t  acces  ihle  by  the  ordinaiy  process  of  law.  Their 
agenis,  however,  ;ls  iliis  record  dicjcloisesi^  are  generally  present, 
and  can  defend  for  them. 

These  docf.ines  J'lvi^  most  others  cominrr  before  that  triUinaL 
were  tlioioui^hly  disru -.-ed  and  abiy  decided  by  the  Hi'^b  Court  1/ 
Errors  and,  Appi»als  i!i'[ihe  State  of  Mississippi,  in  l^iw's^etal.ri. 
Gtrrett's  Adm^s^  5  Ilotrard,  -b'U.    Upon  the re-argunicnt,  Jud«^ 
Trotte:-,  di^liverlni;  the  oj)i!iion,  said,  "the  Constitution  in  •niaran- 
teein.u:  to  the  cilizen>  of  this  State  the   right  of  trial  by  jurv,  did 
noi  i:ilL':;<l  to  di-tuib  thc^ancient  and  well  established  Jurisdiction 
of  ih(?  M'vi'nd  Couits  nf  the  country',  nor  to  chanire  entirely  ^he 
mi)des  of  tri:i!,  a-<  iLey  are  regulatctlby  the  Common  Law.     For 
if  th:it^i!i;erp:elati«nj'\vi^-e  given  t«>  it,  no   order    of  the  Prolate 
Court  could  be  su>lai::ed,  and  the  decree*?  of  llie  Court  of  Chan- 
cery, would  be  UKMc  waste  paper.     It  was   designed    simplv  to 
gUMi'd  the  pt^)ple  a<jaii:st  the  arbitrary  or  capricious  interfeiTnce 
of :he  «^ove:unjent.  aud  was  coiici-ived  and  adopted    in    the  spirit 
of  the  grejit  cljarter  of  Kngli.h  liberty,  which   provided   that  no 
man  .-hall  be  depiived  of  hi^  Hfe,  lilxuty,  or  property,  except  by 
the  judgment  of  his  peers,  or  the  law  of  the  land.      Under  this 
charter  liie  people  of  Kngland  have  hnig  flourished  in  the  enjoy- 
ment of  a  boasted  freedom  from  any  responsibility  but  to  the  de- 
clared and  established  laws  of  the  land.     To  the  rule  of  conduct 
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which  these  laws  prescribe,  th(?y  submit  themselves  and  their 
property,  and  are  bound  by  their  judgments,  in  whatever  mode 
they  may  be  pronounced  ;  and  it  is  not  regarded  as  any  infringe- 
ment of  their  rights  thus  solemnly  pledged,  that  iu  the  arrange- 
ment and  distribution  of  the  powers  of  the  several  Courts,  which 
have  grown  up  under  the  Common  Law  in  that  country,  modes 
of  trial  in  juany  cases  are  allowed^  wliirh  dispense  with  the  verdict 
of  a  jury.  For  whether  the  Court  pronounces  the  judgment  of 
the  law  upon  facts  found  by  the  jury,  in  cases  where  a  trial  by  ju- 
ry is  required,  or  vpon  facts  ascertained  in  other  modes^  when  they 
are  permitted  ^  the  judgment  is  still  the  award  of  the  law  ;  and  the 
inconvenience  to  which  it  may  subject  the  party,  is  the  result  of 
the  judgment  of. his  peers  in  the  one  case,  and  of  the  law  of  tlie 
land  in  the  other.  And  it  is  in  this  sense  that  the  Constitutions 
of  this  country  have  provided  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  witliout  due  process  of  law." 

And  this  reasoning  is  fully  sustained  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  the  'Bank  of  Columbia  vs,  Oak- 
ley^ i  Wheaton,  23/>.  Tlic  1 4th  section  of  the  Act  of  Assembly 
of  Maryland,  of  1793,  c.  30,  incorporating  the  Bank  of  Columbia, 
is  in  the.-e  words  :  *'  And  whereas  it  is  absolutely  necessary,  that 
debts  due  to  the  said  bank  should  be  punctually  paid,  to  enable 
the  directors  to  calculate  with  certainty  and  precision  on  meeting 
the  demands  that  may  be  made  upon  them  :  Be  it  enacted,  That 
whenever  atiy  person  or  persons  are  indebted  to  the  said  bank, 
for  moneysboiTOwed  by  them,  or  for  bonds,  bills,  or  notes  given 
or  indorsed  by  them,  with  an  express  consent  in  writing,  that 
they  may  be  made  negotiable  at  the  said  bank,  and  refuse  or  neg- 
lect to  make  payment  at  the  time  the  same  may  become  due,  the 
president  shall  cause  a  demand  iu  writing  on  the  person  of  the 
said  delinquent  or  delinquents,  having  consented  as  aforesaid ; 
or  if  not  to  be  found,  have  the  same  left  at  his  last  place  of  abode  j 
and  if  the  money  so  due  shall  not  be  paid  within  ten  days  after 
such  demand  made,  or  notice  left  at  his  last  place  of  abode  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  president,  at  his  elec- 
tion, to  write  to  the  clerk  of  the  General  Court,  or  of  the  county 
in  which  the  said  delinquent  or  delinquents  may  reside,  or  did  at 
the  time  he  or  they  contracted  the  debt,  reside,  and  send  to  the 
said  clerk  the  bond,  bill,  or  note  due,  with  proof  of  the  demand 
made  as  aforesaid,  and  order  the  said  Clerk  to  issue  capias  ad. 
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safisfic'irndti.n,  Ji-Tt  ficfris^  or  attach  merit  by  way  of  execution, 
on  which  th(;  drht  and  costs  nr\\  he  levied,  by  selling- tbe  proper- 
ty of  the  defirnlant,  on  the  sum  or  sums  of  money  mentioned  in 
the  said  bond,  bill,  or  note  ;  and  the  clerk  of  the  genera!  Court, 
nnd  the  clerks  of  thi^  several  county  Courts,  ai-e  hereby  i-cspecl- 
fully  required  to  issue  such  execution  or  executions,  which  shall 
be  made  returnable  to  the  Court,  whose  clerk  shall  issue  the 
same,  which  shall  first  sit  after  the  issuing  thereof,  and  shall  be  as 
valid  and  eflectual  in  law,  to  all  intents  and  pui*pose.s,  as  if  the 
same  iiad  issued  on  judgments  regularly  obtained  in  the  ordina- 
nary  course  of  proceening  in  said  Couit;  and  such  execution  or 
executions  shall  not  be  liable  to  be  stayed  or  delayed  bv  anv 
supersedeas,  writ  of  error,  appeal,  or  injunction  from  the  Chan- 
cellor :  Pro  ruled,  always,  that  before  any  execution  shall  issue 
as  aforesaid,  the  president  of  the  bank  shall  make  an  oath,  (or  af- 
finnation,  if  he  shall  be  of  such  religious  society  as  allowed  bv 
this  Slate  to  make  aflirmalion,)  ascertaining  whether  the  whole  or 
what  part  of  the  debt  due  to  the  bank  on  the  said  bond,  bill,  or 
note  is  due  ;  whicli  oath  or  aflimiation  shall  be  filed  in  the  office 
of  the  clerk  of  the  Court,  from  which  the  execution  shall  issue; 
and  if  the  defendant  shall  dispute  the  whole  or  any  part  of  the 
said  debt  on  the  return  of  the  execution,  the  Court  before  whom 
it  is  returned,  shall  and  may  order  an  issue  joined,  on  a  trial  had 
in  the  same  Court  at  which  the  return  is  made,  and  shall  make 
such  other  proceedings  that  justice  may  be  done  in  the  speedie;»t 


manner." 


\ 


An  execution  was  issued  under  this  Act  by  the  clerk,  not  up- 
on any  judgment,  but  upon  the  simple   deposite  of  a  note,  which 
was  ])ayable  and  iK^gotiable  at  the  l^ank,  and    which    not   being 
paid  at  maturity,  tl:e  money  due  upon  it  was   demanded    of  the 
debtor,  and  not  being  paid  within  the  ten  days  afterwards  as  re- 
quired by  the  Charter,  wa^  sent  to  the  Clerk  with    instructions  to 
issue  the  execution.     This  proceeding,  as  will    be    seen,  was  in 
pursuance  of  the   Act  incorporating   the   Bank.     The  defendant 
moved  in  the  Court    below   to    quash  the   execution,  upon  the 
ground  that  it  was  cont»ary  to  the   Ct)nstitu:ion    of  the    United 
States,  article  7th,  of  amendments,  (which  I  have  already  quoted,) 
and  to  the  21st  article  of  the  bill  of  rights  of  Maryland,  which  de- 
ck res,  "  That  no  fieeman  ought  to   be   taken,  or  impnsoned,  or 
disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed,  or 
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exiled,  or  in  a  manner  destroyed  or  depnved  of  his  life,  liherty, 
01-  property,  but  by  tlie  judgment  of  his  peers,  or  by  the  law  of 
the  land." 

Mr.  Martin,  in  support  of  this  j)rocceding,  was  stopped  by  Mr. 
Justice  Johnson,  who  thus  delivered  the  opinion  of  the  Cotnt  : 
"  Was  the  act  authonziug  the  issuing  of  iin  execution  against  the 
body  or  effects  of  the  debtor,  witho?/t  the  judgm(nt  of  a  Courts  up- 
on the  oath  and  demand  of  the  Pret^idcnt  of  the  Bank,  a  violation 
of  the  i-iffhts  intended  to  be  secured  to  the  individual  under  the 
Constitution  of  the  United  States,  and  of  the  State  of  Munland  1 
To  constitute  partictilar  tribunals  for  the  adjustment  of  contro- 
versies, to  submit  ourselves  to  the  exercise  of  summary  remedies, 
or  to  temporary  privation   of  rights  of  the  deepest  interest,  are 
amonff  the  common  incidents  of  life.     Such  are  submissions  to  ar- 
bitration,  and  such  are  stipulation  bonds,  foithcoming  bonds,  and 
contracts  of  seiTice.     By  making  the  note  negotiable  at  the  Bank 
of  Columbia,  the  debtor  chose  his  own  jurisdiction.    In  considera- 
tion of  the  credit  given  him,  ho  vohintaiily  relinqui>hed  his  claims 
to  the  ordinary  administration  of  justice,  and  placed  himself  only 
in  the   situation   of  an  hypothecat or  of  goods,  with  power  to  sell 
on  default,  or  a  stipulator  in  the  admiralty,  whose  voluntaiy  sub- 
mission to  the  jurisdiction  of  that  Court,  subjects  him  to  j)en5on- 
al  coercion.     It  is  true  cases  may  be  supposed,  in  which  the  pol- 
icy of  a  counti-y  may  set  bounds  to  the  relinquishment  of  private 
rights,  and  this  Couit  would  ponder  long  before  it  would  sustain 
this  action,  if  we  could  be  persuaded  that  the  act  in  question,  pro- 
duced  d  total  prostration  of  the  trial  by  jury,  or  even  involved 
the  defendant  in  circumstances  which  rendered  that  right  una- 
vailing for  his  protection.     But  a  power  is  resen-ed  to  the  Ji:dge8 
to  make  such  rules  and  ordei-s,  •*  as  that  justice  may  be  done," 
and  as  the  posse«*sion  of  judicial  power  imposes  the  obligation  to 
exercise  it,  we  flatter  ourselves  that  in  practice,  the  enlt  so  elo- 
quenthj  dilated  an  hy  counsel^  do  not  exist.      And  that  if  the  defen- 
dant does  not  avail  himself  of  the  rights  given  him  of  having  an 
issue  made  up,  and  the  trial  by  jury  which  is  tendered  to  him  by 
the  Act,  it  is  presumable  that  he  cannot  dispute  the  justice   of 
the  claim. 

[11.]  As  to  the  words  from  Magna  Charta  incorporated  into 
the  Constitution  of  Maryland,  after  volumes  written  and  spoken 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has 
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at  lonjrth  soulod  down  ti)  this  :  that  thcjf  icerc  intcndeil  to  secure 
ihe  in  dirt  dual  from  the  urhitranj  exvrehe  <tf  tJie  jwwcr*  f»f  ssorent- 
vivnt^  unrest raimul  htf  the  estiih! ishe.l prtnctph's  nf  privdte  ri^hts^and 
trtstiibntnf  jtrst'.vc.  Willi  iliis  explanation,  there  is  iiothiDjr  left 
l«)  this  iiulividual  to  coiiiplain  of.  What  Lc  has  lost,  he  ha.s  vol- 
untarily ic'lintiui.slied  ;  and  the  trial  hy  jury  is  open  to  Jiim^  cither 
to  arrest  the  prttirress  af  the  hue  in  t. J w  first  inatancc^  or  to  obtain  re- 
dress far  oppress/an  f  ifthejwwvr  of  the  Bank  has  fjccn  ahused.  The 
forms  of  administering  justice,  and  the  duties  and  j)ower*  uf 
Courts  as  incident  to  tlie  exercise  of  a  Va-anch  of  sovereign  power, 
vuist  ever  he  subject  to  legist adee  willj*^ 

It  will  l)e  noticed  that  the  consent  of  the  party  was  not  that 
sununary  process  of  execution  before  judgment  should  he  issued 
against  him,  which  is  cer;ainly  rather  an  inversi«>n  of  the  natural 
order  of)  udicial  j)roceedings  ;  it  was  simply  that  his  paper  should 
be  negotiated  at  this  particular  Hank.  So  here  it  niav  bo  said, 
that  every  agrei^nent  made  respecting  sei*\-ice  in  the  naviiration 
of  the  particular  streams  named  in  the  acts,  is  a  voluntary  sub- 
mission by  the  owners  of  the  steamboats  or  other  water  craft  to 
the  law  of  the  contract,  and  ac(piiescence  in  the  reunedy  which  it 
gives.  And  I  must  be  excused  for  saying,  that  but  for  **  the  ecds 
so  eloquently  dilated  on  "  by  the  able  advocates  of  the  plaintiffs  in 
error,  and  which  we  are  fully  i)ersuaded  do  not  in  fact  exist, 
this  case  would  have  appeared  to  the  mind  of  this  Court,  wholly 
free  from  doubt. 

This    Maryland  Act    came  under  the  review   of  the  general 
Court    and    Court   of  Apj)eals     of  that     State,      in    the.     Baikk 
of  Columbia  rs.  I).  Ross,  4  Ilarr.  Sf  McHen,  455    ;  when  Chase, 
Chief  Justice,   made   the  ibllowing  observations  upon  a  similar 
motion  to  quash  an  execution.      "  It  is  a  well  established  rule  iii 
expounding  Acts  of  the  Legislature,  that  the  intention  of  tlie  mak- 
ers must  prevail ;  which  intention  is   to  be  collected   from  the 
words  they  have  used.      It  apj)ears  by  the  preamble,  that  in  the 
opinion    of  the  (Jmeial   Assembly,  the  agncultui*al  and  commer- 
cial interests  of  the  State    woidd   be  pnmioted,  by  estahlishinfi^  a 
bank   in   the  District  of  Columbia;  and  they  have  <leclari*d,  that 
to   support  the   said  bank,  it  was  absoluttdy  necessai*v  that  debts 
due  to  the  bank,  t^hould  be  j)unctunlly  paid  ;  to  effect  which,  rJicy 
have  authorized  a  summaiy,  facih*  and  expeditious  motle  of  recov- 
ery, without  infringing  on  the  right  to  a  tiial  hy  jury,  where  Uie 
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debtor  controverts  the  claim  made  by  the  President  of  the  Bank. 
The  establishment  of  a  Bank  in  the  Distnct  of  Columbia,  being 
in  the  opinion  of  the  Assembly  an  institution  of  public  utility,  the 
punctual  payment  of  the  debts  due  to  it,  being  necessary  to  sup- 
port it,  and  the  right  to  a  trial  by  jury  not  being  infringed,  there 
is  nothing  in  the  way  to  restrict  the  Court  from  giving  an  expo- 
sition to  tlie  Act,  corresponding  with,  and  effectuating  the  inten- 
tion of  the  makers  of  it,"  The  Court  overniled  the  motion  to 
quash  the  execution. 

[12.]  We  submit,  whether  the  interests  both  of  agiiculture  and 
commerce,  do  not  justify  and  require  the  present  proceeding  to 
be  supported]  We  maintain  that  they  do.  Without  some  such 
provision,  our  internal  streams,  the  great  arte  lies  of  trade  and 
transportation,  would  be  abandoned.  On  the  whole  then,  we  are 
of  opinion,  that  the  Acts  of  the  Assembly  did  not  violate  the  Con- 
stitution, either  of  the  State  or  of  the  United  States ;  und  there- 
fore the  judgment  should  be  affirmed. 

Judgment  affixmed. 


No.  24. — William  L.  Wynn,  plaintiff  in  error,  vs,  John  W.  Lee, 

Trustee,  defendant. 

[1.]  When  \he  Statute  of  Limitatioos  has  once  bcguu  to  rua  agaiiiRt  an  action 
to  recover  personalty,  its  running  is  not  stopped  by  the  removal  of  tUe  dpfend- 
ant  without  the  State.  As  a  general  rule,  when  the  Statute  begins  to  run,  it 
iTUis  over  every  impediment* 

[2.]  By  the  laws  of  force  in  Georgia,  there  is  no  saving  in  faVor  of  non-rtsident 
plaintiffs  in  personal  actions,  against  the  operation  of  iho  Statute  of  liniitutious; 
the  saving  in  their  favor  in  the  9th  Section  of  the  Act  of  17C7,  being  repealed 
by  the  2d  Section  of  the  Act  of  December,  1806. 

[3.J  A  title  to  personal  property,  acquired  under  iho  limitation  laws  of  this 
State,  is  not  only  a  good  defence,  but  will  sustain  an  action  for  the  recovery 
of  the  property. 

[4.]  Where  A  holds  possession  of  personal  property  in  another  State,  until  he 
acquires  a  title  to  it  under  the  limitation  acts  uf  tluit  Suite,  and  B   purchsLnes 
the  property  of  him,  and  bringing  it  into  tliis  iState,  is  sut'd  for  it,  he  may 
plead  the  Statute  of  Limitationi  of  the  foreign  State,  and  his  title  acquired.^ 
▼OL.  Y.  •        28  jl 
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through  A  under  it,  in  bar  of  ihc  action.  Provided^  the  liuiitatiou  act  of  ilat 
Suite  not  only  barn  rennHlies.  but  also  title$  orclaims\  nuti  provide d,  alto,  thesit- 
UatioQ  of  the*  parties  in  that  State  is  such  asthatthe  StatuteorLiiiiitutioiisthor? 
may  actutilly  and  fnlly  oi>emte  upon  the  case. 

[5.]  In  such  a  casi',  iin  oxeinplifiod  copy  of  the  Act  of  i^imitatiorj  in  that  Statf, 
from  the  proper  oftuM*,  may  be  read  in  evidence  under  tho  geueral  issme. 

[6.]  Wfiat  constitutes  the  execution  of  a  tnist  in  p<?r8oiialty. 

[7.]  The  English  rule,  that  whoire  a  plaintiffdemurs  to  a  plea,  the  deTnurrt^rrnitf 
throiigh  the  \vh(il(*n.H;ord,  and  it  is  the  duty  of  the  Court  to  1o«>k  thn>uch  the 
record,  and  give  julgment  against  the  party  fin*t  iu  default,  is  not  applicable  to 
our  Courts. 

[3.]  In  Th(j  argument  of  a  cause  before  the  jury,  the  party  ciititkxl  to  the  coo- 
elusion,  shall  state  to  o|>posing  counsel  the  pouiidi;  in  the  pleadiuss  upon 
wliich  he  ex]>ects  to  rely,  and  the  points  of  law  he  iiitt*u«,ls  to  make  to  the 
Court,  and  shall  read  orproscnt  tohiui  the  authoritioA  virhich  he  intends  to  ok. 
And  the  counsel,  iu  ccmclusion,  shall  bo  confined^  iu  his  argiiiueot.  to  tlie 
grouud.s,  points,  ami  autJioritics  thus  exhibited. 

TrovcT,  Mu.^cogee  Superior  Court,  tried  before  Juil^re  Alex- 
ander, May  Teiiii,  1848. 

Sucli  facts  arc  slated  in  the  opinion  of  the  Court,  a.9  are  neces- 
sary to  a  proper  understanding  of  it. 

CoLQt'iTT  &  Wkllborn,  and  Johnson  &  Williams,  for  plain- 
tiff in  error. 

Holt,  and  Jontss,  Hen>^'g  &  Jones,  for  defendant. 
J.  Johnson,  for  plaintiffin  error,  submitted — 

That  judgment  should  have  been  given  on  the  demurrer  for 
defendant,  because  the  declaration  is  defective.  SfejiJicns'  Phnd- 
iniTH,  143.  GouliVs  Plead.  474.  1  Kvlly,  10.  3  KvUi^,  81.  2 
Kdhf,  2;38. 

The  plaintiff  should  ])egin  and  conchide.  3  Blackstone  21)0. 
Rules  of  Court,    3S  Env^UJi  C.  L.  Ixfjorfs,  94. 

The  ux.  mpli  ._:^ion  s'.j  juld  have  been  admitted  under  the  ffcii- 
cral  issue.  Gou!  J^  44,  'U)0.  Ihi  J.  37G.  2  Saundcr^t  oh  Pi,  Sc 
Er.  887. 

The  demurrer  is  not  well  taken.     3  Kelly,  265. 

The  Court  erred  in  the  charge  given  upon  the  Statute  of  Liin- 
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itations,  and  also  in  the  refusal  to  charge.     Prince,  5/>7,     Ibid, 
579.     Ibid,  90i. 

Argument  of  S.  Jones,  for  defendant  in  error. 

This  action  was  brought  by  John  W.Lee,  trustee  of  Mrs.  Ma- 
ry Ann  McMillan,  By  the  terms  of  the  deed,  the  proj)erty  wad 
conveyed  to  John  W.  Lee,  trustee,  and  limited  to  the  use  of  MrB. 
McMillan,  (a  feme  covert,)  fot  life,  and  then  to  her  children  ;  and 
it  was  also  stipulated  that  Mi's.  McMillan  should  have  the  posses* 
sion  of  the  negroes.  Defendant  relies  upon  a  bill  of  sale  made 
by  McMillan,  the  husband,  and  the  Statute  of  Limitations  of  Mis* 
sissippi,  and  of  the  State  of  Georgia, 

And  he  contends  that  by  the  terms  of  the  deed  of  trust,  Mrs, 
McMillan  is  entitled  to  the  possession  of  the  negro,  and  therefore 
ought  to  have  been  the  plaintiff  in  the  action. 

Ist,  As  to  the  right  of  the  ti-ustee  to  sue. 

The  legal  estate  and  title  is  in  the  tiiistee,  and  he  holds,  not  on- 
ly as  trustee  for  Mrs.  McMillan,  but  after  her  death  for  her  chil- 
dren. 

The  cestui  que  trust,  though  the  absolate  owner  in  Equity,  in 
Law  is  considered  in  the  light  of  a  stranger,  and  the  tiiistee  can 
bring  any  action  respecting  the  trust  estate  in  a  Court  of  Law. 
Lew  in  on  Trusts,  page  247, 

The  right  of  the  cestui  que  trust  to  jthe  possession  is  recognised 
only  in  a  Court  of  Equity  ;  for  in  a  Court  of  Law,  the  cestui  ^e 
trust  is  merely  tenant  at  will  or  at  sufferance.  Ibid,  481.  Wil* 
lis  on  Trustees,  p.  72,  73,  77,  84-5,  109, 

A  cestui  que  trust  cannot  recover  in  ejectment,  unless  a  suri'en- 
der  to  him  of  the  legal  estate  can  be  reasonably  presumed,  &c.  &c. 
And  the  cestui  que  trust  has  no  alternative  but  to  bring  his  action 
in  the  name  of  the  trustee,  &c.     Ibid,  482. 

This  question  was  virtually,  decided  by  this  Court  in  the  case 
of  Blake,  trustee,  vs.  Irwin,  3  Kelly,  345-6, 

The  clause  in  that  deed,  relative  to  the  possession  of  Blake, 
the  cestui  que  trust,  is  very  much  like,  indeed  very  similar  to  the 
deed  before  the  Court,  It  is  stronger  for  tlie  cestui  que  trust 
than  the  deed  to  Lee. 

The  Court  was  unanimous  that  the  legal  estate  was  in  the  trus** 
tees,  and  tliat  Blake  had  only  an  equitable  interest.     lb,  365. 
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It  wr.s  «lcciileii  in  That  case,  that  the  entire  u-se  'was  giTcn  to 
Blake,  out  tlie  u\(  or  /;/,  and  not  the  cot  pus.  That  he  was  entitled 
to  \\\Q  possession y  hut  that  |>ossession  was  CTidently  not  an  inher- 
ent light,  l>v  viiiue  ofthe  c:«tate  which  he  held,  but  bestowed  up- 
on him  as  the  acrent,  i-ather,  ofthe  trustees. 

Arrain,  the  clause  was  inserted  in  both  deeds,  (giving' the  cfi#K» 
que  frusf  the  possession  ofthe  property,)  to  reliere  the  Court  of 
Cliancerv  froui  the  difficnlty  it  might  have  felt   in  ordering  the 
trustee  to  give  the  (estui  que  trust  posfiessioo  ofthe  estate.     That 
he  h'ul  other  uses  or  trusts  to  execute,  for  ho  vras  charged  with 
interest,  not  only  of  Bhikc,  in  the  one  case,  and  Mrs.  McMillan  in 
the  other,  (B]ake  might  hare  children — Mrs^  McMillan  had  them 
when  the  doed  was  executed,)  but  the  interest  of  the  children.   I 
s:iy, relieve  tlie  Court  from  that  difficulty,  for  it  is  well  settled  that 
Courts  of  Chancery  frequently,  yea  almost  always  refuse  to  or- 
der the  trustee  to  give  ptwsesiiion  to  the  cestui  que   trust,  when 
there  are  remainder-men,  or  others  interested  in  the  uses  he  has 
to  execute. 

2d.  Was  the  deed  a  good  one  under  the  laws  of  South  Caroli- 
na, when  it  was  executed  ?  We  say  yes — non  constat  that  there 
is  any  law  of  South  Carolina,  forbidding  such  a  deed. 

3d.  That  plaintiff's  right  was  barred  by  the  Statute  of  Missis- 
sip])!. 

Statutes  of  Limitation  prescribe  the  action  or  remedy,  and  not 
the  contract ;  or,  in  the  language  ofthe  authority,  ^^prescrtptio  et 
exccutio  n  .//  pert  hunt  ad  valorem  constructu^  sed  ad  tempus  et  mo- 
dtitn  act  ion  is  itistifuenthry  The  case  of  Bri.'ish  Ltinen  Co.  vs. 
Gcorirc  llnrh  ij  Dnfmmond,  21  Com.  L.  Rep.  page  194.  Huher 
vs.  Sfciner,  20  ]/jid,  pasre  304.  20  Ih^d,  387.  Imlay  vs.  McEl- 
hjsrnj2  Etist,  453.  Dvvouchc  and  othe'rs^  vs.  Itavetier  and  others, 
3  Johns.  C.  R.  11)0.  Ryg^lcs  vs.  Kecler,  3  Johns.  261.  Where 
the  decisions  are  reviewed  and  the  principles  affirmed. 

All  ])r()vc  tliat  when  the  Statute  applies  to  the  remedy  or  ac- 
tion, tlie  law  ofthe  former  prevails.  When  it  relates  to  the  ef- 
fect ofthe  contract,  the  law  of  the  place  of  the  contract  prevails. 

'i'lie  defendant,  aware  of  the  general  rule,  and  that  he  can 
claim  nothing  under  it,  tries  to  set  up  a  distinction  in  his  &vor. 
That  the  Statute  of  Limitations  of  Mississippi  had  iTinin  favor  of 
Lewis  before  Lewis  sold  to  him  in  Mississippi,  and  he  brought 
the  negro  to  this  State.     To  support  this  position,  he  relies  oo 
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Story  on  Conflict  of  Laws,  page  487,  section  582,  Newht/  vs» 
Blakehj,  3  H.  Sf  31.  57.  Brent  vs.  Chapman,  5  Cr.  358.  iShelhy 
vs.  Grey,  11  Wh,  362. 

The  distinction  contended  for  by  Mr.  Story  must  be  taken  with 
the  condition  mentioned  by  him,  and  on  which  the  decisions  re- 
lied on  by  defendant  were  made,  to  wit: 

Where  th*^  parties  are  resident  within  tho  jurisdiction,  during 
the  period  prescribed  by  the  Statute,  so  that  it  has  operated  actu- 
ally and  fully  upon  the  case,  and  the  Statute  does  not  only  extin- 
guish the  right  of  action,  but  the  claim  or  title  itself,  ipso  facto^ 
and  declare  it  a  nullity  after  the  prescribed  period. 

Again,  it  must  be  remembered  that  it  is  not  said  to  be  the  law 
of  Mr.  Story,  but  only  contended  for  by  him.  In  other  words,  it 
is  admitted  by  him  that  the  weight  of  authority  is  against  him, 
while  he  advances  the  opinion  which  has  been  read. 

The  Court,  if  inclined  to  favor  the  opinion  of  Mr.  Justice  Sto- 
ry, will  not  certainly  enforce  it,  when  the  facts  do  not  place  the 
parties  in  the  situation  which  he  contemplates. 

They  were  not  in  the  same  jurisdiction  during  the  period  af- 
ter which  tho  action  is  prescribed. 

How  much  soever  we  may  generally  yield  to  the  force  of  the  rea- 
soning of  Judge  Story  on  this  question,  he  must  be  compelled  to 
give  way  to  the  force  and  legal  power  of  the  argument  of  C. 
Jus.  Shaw,  in  the  case  of  Bui  gee  vs,  Roche,  in  delivering  the  opin- 
ion of  the  Court,  where  he  ably  sustains  the  opinion  adverse  to 
Judge  Stoiy's.  11  Pick,  36.  Stary's  Can,  L.-  489,  note  to  sec. 
582. 

Again,  the  defendBnt  claims  under  Felix  Lewis,  who  obtained 
possession  in  Georgia,  and  before  the  Statute  commenced  run- 
ning, removed  to  Mississippi.  By  the  Act  of  1806,  "  That  when 
the  defendant  shall  remove  out  of  the  jurisdictional  limits  of  the 
State,"  the  action  may  be  brought  "  after  the  return  of  the  defen- 
dant into  the  same**  within  the  time  before  limited.     Prince,  577. 

The  defendant  seeks  to  benefit  by  the  possession  of  Lewis, 
under  whom  he  claims.  He  must,  then,  be  subject  to  the  disa- 
bilities attached  to  Lewis. 

But  Wynn  cannot  attach  the  possession  of  Lewis  to  his,  so  as 
to  make  out  a  defence. 

Wynn  did  not  purchase  from  Lewis.     He  purchased  at  Mar- 
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sh?.ys  >alo-.  i:-    >fN  :  .:•  j  i,  :i::  1    1:0  piivity    exists    berwoen   him 
(Wyiuij  a::*!   Lev.  is. 

Acrnin.  ^ve  say  ilint  Liwis  purchased  from  McMillan,  with  a 
knowle.lrre  rhar  ir  was  :?  i;sr  |»roporty.  He  then  became  a  trustee 
with  Ji'hii  \V.  Let\  a!nl  the  Statute  does  not  run  in  his  favor 
air^iinst  t!:e  rijhts  aiul  iiUerest  of  the  rr*/ar/  que  trujxt, 

4ih.  The  »Si  ittite  #f  I.imitatioiis  of  Georgia.  The  Statute  of 
Georu:!:i  ilitl  not  lviri:i  to  nin  while  Lewis  remained  in  Georcia, 
and  thoret\»:e.  ciniUl  not  commence  after  he  left  Georoia,  by  rea- 
son of  the  provi-:«in  (»frhe  Act  (»f  ISOG. 

It  ilid  not  ci  mi::eiice.  The  Act  of  17G7,  sec.  9,  provides  for 
persons //r,'y.;i./Ac<r^      Wut.  r^ic:,  141. 

The  expres>inr,,  Ik  tfrnd  xtas,  has,  by  numerous  decisions,  been 
extentled  to  y-'  r^'(  /;v  /<r  >jnr  „f,f  t>ft!,e  State.     Murray    r*.  Baker  3 
ir//.  oil.     F^tUk  rs.  Foot.  -2  McConl,   331.      Shelbtf    vs.  Gray, 
11   117/.  r>Gl. 

Johji  W.  Lee,  the  trustee,  resided  in  South  Cai-olina,  and  had 
not  been  in  tlie  Str.te  while  F.  Lewis  remained  in  it  nor  had 
he  been  in  Mi>.^issij)pi. 

Defendant  relies  on  tlie  Actof  1S17,  taking  away  the.  disabili- 
ties o^^ pvrsan-^  hvi.oful  ihr  seas, 

Tliatcan  have  no  operation  : 

l>t.  lu'cause,  by  its  title,  it  is  amendatory  and  explanatory  of 
the  Act  of  ISO.3,  which  was  repealed  before  its  passage. 

And  2d.  Because  it  i^itended  only  to  explain  it,  so  far  as  re- 
gards Idiots,  Lunatics,  and  Infants,  and  not  as  regards  2Hrr*</*# 
hcyond  seas,  and  is  to  that  extent  unconstitutional. 

M.  J.  AVni.Lr.ouN,  in  conclusion,  for  the  plaintiff  in  error,  arjni- 

ed  that  the  Court  below  committed  enor, 

1.  In  cliarginir  the  jury  that  the  non-residence   of  the   defen- 
dant in  error  within  the  juri<diciional  limits  Georgia,  at  the  time 
of  the  conver.-it»n  by  Felix  Lewis,  of  the  slave  sued  for,   prevent- 
ed the  Statute  of  Limitations  of  tlie  State,   from   commencing  to 
run  ao^ainst  the  action  broudit  by  him,  again.st  the  plaintiff  in  er- 
ror, in  the  Court  below.     Tlie   charge,  in  this  respect,  conflicts 
with  the  letter  and  spiiit  of  the  Act  of  December,    180G,  and  the 
recognition  of  that  Act,  as   subsisting  law,  by  this   Court,  in  the 
case  o^ Harrison,  vt  ah  r.s.  Walker,  1  /v>7.  llejf.  35.    Certain  excep- 
tions to  the  running  of  the  Act  are  stated  in  it,  of  which  the  non- 
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residence  of  the  claimant  is  not  one,  and  therefore,  by  an  invari- 
able rule  of  construction,  it  cannot  be  impUcd,  PaschaVs  adm*r 
vs.  Davift,  3  AW.  Rep,  266.  Angel  m  Lhnifatianr.,  204,  205,  206. 
Expressio  unis  est  exclush  alterius. 

2.  The  defence,  so  far  as  it  was  founded  on  the  Statute  ofLim 
itatioDs  or  prescription  of  the  State  of  Mississippi,  was  a  good 
one.  The  truth  of  this  proposhion  is  afhrmed  in  principle,  by 
this  Court,  in  the  case  of  Paavliarx  adm'r  vs.  Dnvlsy  cited  above; 
and  is  adjudged  to  be  law  in  those  cases  to  which  the  Court  in 
PaschaVs  'admW  and  Dan's  approvingly  refers,  viz  :  Sims  cs.  Can 
Jicldf  2  Ala,  Rep.  new  series^  501.  Brent  rs.  CJwpman^  5  Cranchp 
358.  Goodman  vs.  J\Junlcs^  S  Port.  JR.  94.  Doyle  vs.  Bouler^l 
Ala.  R.  N.  8.  246.  The  same  doctrine  is  discussed  and  affirmed 
in  substance,  in  the  crises  of  Ncicl/f/s  udm'r  vs.  Blakey,  3  Hen.  ^T 
Munf.bl  ;  Ga rill's  executors  vs.  Barksdale,"^  Munf.  101 »  and  by 
the  Supreme  Court  of  the  United  States,  in  terms,  in  the  case  of 
Shelby  vs.  Guy^  11  Whcaton,  361,  In  all  these  cases,  it  should 
be  observed  that  the  Statutes  of  Limitations  that  were  respec- 
tively passed  upon,  contained  the  uslial  provisions  for  the  barring 
of  actions  merely,  and  touched  not  in  tenns  the  question  of  right 
of  property  or  title.  For  copies  of  the  Acts  referred  to  in  the  ca- 
ses cited,  see  Angel  on  Lim.  2  edi.  Appendix  Ixxxi  xci.  The 
right  of  Lewis,  to  have  defended  in  the  Slate  of  Mississippi,  by 
authority  of  law,  the  possession  of  the  property  in  question,  at 
the  time  it  was  sold  by  the  Deputy  Marshal  of  Mississippi,  to 
Wynn,  is  not  disputed.  Had  the  present  action  been  instituted 
against  Wynn  in  the  State  rtf  Mississipjn^l  apprehend,  as  little 
doubt  can  exist  of  his  right  to  have  rested  his  defence  there  on 
the  previous  possession  of  Lewis,  through  whom  he  derived  ti- 
tle. Again,  had  Lewis,  or  Wynn,  after  the  period  for  th9  bring- 
ing of  the  action  in  hand,  by  the  laws  of  Mississippi,  was  expired, 
Z<?.?/ possession  of  the  slave,  could  not  the  right  of  possession,  that  all 
will  agree  would  have  been  available  asa  defence^  have  been  turned 
to  the  support  of  a  suit  brought  to  compel  restitution  !  This  was 
the  precise  case  of  Newby's  adm*r  vs.Blaley,  quoted  from  the  3 
Hen,  SfMunf.  as  it  was  the  case  in  effect  of  Garth's  executors  rs. 
Barksdale,  5  Munf.  101.  And  what  more,  it  is  rc^ipectfully  in- 
quired, is  necessai  y  to  clothe  one  with  title  to  an  article  of  prop- 
city,  than  the  legal  right  to  defend  and  demand,  possession  of  it, 
and  when  possessed  of  it,  to  claim,  use,  and  enjoy  it,  as  one's  o 
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without  li'k.  ay  n'-T>oiiMi»i:itv  \o  iiuaiber  ?  Wvnn.  tben.  bv  ^ 
la\i>  ol"Mi*'i--i[)i)i,  acciuind.  }>y  the  purcbase  of  ll»elK»T,  b  pood 
title  hi  M.^  :'si))j>'u  and  huvincr  done  so,  it  is  znsdsted  tfait 
the  tith'  cuij  fM-  ijoihiii'j  the  \vcirr>e  for  baviDcr  been  traxisferred  to 
thi»St:.te.  Huvinir.hy  ijei:lieeiice.  lost  bis  clahn  in  Missij^ppi 
as  a'jr.ii:;-t  Lirvvi*^.  how  can  the  defend&nt  in  error  ask  to  he  allrnr- 
cd  to  !cc:  j\i:v  it  here.  f»f  one  who  with  a!i  the  FTrenffth  erf" Lewis* 
claim  in  hand,  i>  additionallv  still  farther  removed  from  ibe  act  of 
orijrinalconvrr.-ion  of  the  proj»erty,  in  'W'hicb  tbe  rigbt  lo  fue,  if 
it  ever  exi-tc-d,  sjiranjr  uj»  ?  What  is  this  but  to  incur  the  absur- 
dity and  irJju^tice  ^o  pointedly  rebuked  by  ibe  Supreme  Courlof 
the  Unitctl  Stritrs,  in  the  cii>4i  of  SJnIbi/r*.  Gwf/^  of  *'conTerting a 
title,  ;iood  and  valid  in  Mistiisrippi,intoa  defeasible  one  in  Georgii; 
Builicient  titlr  in  the  vei:(lor  into  a  defea^ib]e  title  in  tbe  vendee." 
Ar'j^uifU'iitiim  ah  inronrfn'ttnti j*lurimum  ral-et  in  /r^r,  is  a  maxim 
tlial  hears  with  peculiar  force  upon  the  relation  iirbicfa  the  pco- 
j)le  of  these  States  bear  to  tliis  disputed  question  of  right  of 
property. 

3.  Yet  u\t)rv  ol)viou.sly  did  the  Court  err  in  overruling  tbe  ninth 
plea,  taken  ])y  the  plaintiff  in  enor  to  the  action  below.  That 
plea,  as  is  seen,  avers  tliat  by  the  laws  of  Missisfrippi^  in  the  cir- 
cumstances in  which  Wynn  became  the  purchaser  of  tMfe  proj»er- 
ty  in  dispute,  **  the  cause  of  action"  itself  of  defendant  in  error 
was  ext'in*:v'tHh('(].  Jt  is  deemed  unimportant  to  adduce  aothori- 
ty  to  show  that  the  Circuit  Court  mistook  the  law  of  the  casein 
the  respect  here  complained   of. 

4.  That  in  resjK^ct  of  the  refusal  of  the  Court  beloi^,  on  the  trial 
of  the  case,  to  char^6  the  jury  that  if,  from  the  evidence,  they  be- 
lieved the  said  Lewis  held  possession  of  the  slave  for  tbe  periods 
of  four  and  six  years,  (by  analogy  to  the  Statutes  of  Limitations 
or  prescription  of  the  States  of  Georgia  and  Mississippi,  respect- 
ively,) under  a  claim  of  title,  that  said  Lewis  acquired  thereby, 
an  absolute  title,  the  Circuit  Court,  in  refusing  to  give  tbe  charge 
requested,  flatly  contravened  the  language  of  this  Court  in  the 
case  of  Pasrhal\s  adm'r  rs.  Davis,  as  also  of  the  cases  quoted  from 
the  2  and  3  Urn.  and  Man/,  and  the  8  Porter.  .  It  is  observable 
that  the  cases  just  cited  distinguish  prescription  from  statutory 
limitations  of  actions,  as  such.  An  "analogy"  is  adduced  from 
Statutes  of  Limitations,  which  is  applied  to  cases  in  which  Statutes 
of  Limitations,  co  nomine,  might  be  deemed,  for  reasons  simply 
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technical,  inoperative ;  as  Courts  of  Chancery,  which,  though  not 
bound  by  Statutes  of  Limitations,  ex  propria  vigore,  yet  adopt  and 
enforce  them  in  circumstances  simi'ar  to  those  in  which  they  are 
enforced  in  the  Courts  of  Law.  For  example,  the  issue  decided 
in  Grarth*s  executors  vs,  Barksdale,  arose  between  a  creditor,  re- 
lying upon  adverse  possession  in  the  debtor,  for  a  period  of  time 
analogous  to  that  fixed  by  the  Statutes  of  Limitations  of  the 
State,  and  one  repi-esenting  the  prior  legal  title.  The  Court  re- 
garded the  possession,  by  analogy  to  the  Statutes  of  Limitations, 
as  equivalent  to  title  in  the  debtor.  On  the  other  hand,  and  yet  in 
pursuance  of  the  same  principle,  when  Doyle,  a  judgment  cred- 
itor, sought  to  subject  to  execution,  certain  slaves  as  the  property 
of  Boufcr,  by  tracing  title  to  it  in  him,  the  claimant  was  adjudg- 
ed to  have  shown  in  turn,  a  transfer  of  the  title  from  the  defen- 
dant in  execution  to  herself,  through  the  medium  o^ adverse  enjoys 
^c»<  of  it,  by  her.  And  in  the  case  last  mentioned,  the  Court, 
with  characteristic  good  sense  added,  "  and  the  bar  (growing  out 
of  the  adverse  possession,)  will  be  recognized  in  any  country  into 
which  the  property  may  be  taken." 

It  may  be  allowable,  in  passing  from  this  point  in  the  case,  ♦^o 
ask  attention  to  the  fact,  that  the  Mississippi  Statute  of  Limita- 
tions, while  it  provides  certain  exceptions  in  respect  of  persons  to 
be  affected  by  it,  fnakes  none  in  favor  of  non-resident  plaintiffs, 

5,  Is  it  not  true,  that  when  the  defendant  in  en*or  delivered  the 
property  sued  for,  to  Mrs.  McMillan,  the  cestui  que  trusty  in  execu- 
tion of  the  deed  of  trust,  on  which  he  founds  his  right  to  main- 
tain his  action,  that  he  parted  from  the  right  of  possession,  with- 
out which  he  is  in  no  event  entitlbd  to  a  verdict  t  The  deed  of 
trust  conveys  the  propeity  to  the  defendant  in  error,  "  for  the 
following  uses  and  purposes,  that  is  to  say,  to  permit  and  allow 
the  said  Mary  Ann  McMillan  to  have  the  free  and  uninterrupted 
possession,  use,  occupation,  direction  and  enjoyment  of  it,"  Can, 
then,  the  right  of  possession  in  him  co-exist  with  the  right  of  pos- 
session in  her  ?  This  action  is  not  brought  by  Mrs.  McMillan, 
nor  has  it  been  shown  that  it  wafr  brought  by  her  request  or  con- 
sent, even.  Could  she  not  have  hired  the  boy  to  the  plaintiff  in 
error  for  a  period  of  time  not  yet  expired  1  And  if  so,  may  she 
not  have  done  it  ?  There  is  th>  proof  to  the  contrary  of  it. 
Hence,  we  conclude  that  the  Court  mistook  the  law  in  its  cha 
in  this  particular. 

VOL.  V.  29 
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By  the  Court, — ^Nisbet,  J.  delivering  the  opinion. 

This  was  an  action  of  trover  for  a  slave  brought  by  Lee,  tms- 
tee,  &c.,  against  Wynn.    A  number  of  points  are  made  in  the  re- 
cord.    In  the  consideration  of  each  question,  I  shall  take  sacfa 
facts  as  are  necessary  to  the  elucidation  of  each,  and  shall  not  state 
the  facts  at  large  in  the  outset.    The  defendant  bought  the  slafe 
at  Mashal's  sale,  in  the  State  of  Mississippi.     He  was  sold  then, 
as  the  property  of  one  Lewis.     Lewis  bought  him  in  Geoi^, 
from  the  cestui  que  trust  of  the  plaintiff,  and  held   possession  in 
this  State,  for  several  months ;  after  which  he  removed  to  Mians- 
sippi,  taking  the  slave  with  him.     Wynn,  the  defendant,  having 
bought  the  slave  in  Mississippi,  as  stated,  hrought  him  back  to 
Georgia,  and  here  suit  was  hrought  against  him  for  the  property, 
hy  Lee,  the  trustee  of  Mi*s.  McMillan,  who,  with  her   husband, 
were  the  vendors  to  Lewis.     To  this  suit  Wynn  pleaded  the 
Statute  of  Limitations  of  Georgia.     The  plaintiff  replied  to  die 
plea,  that  at  the  time  of  the  conversion  of  the  property  by  Lewis, 
(under  whom  Wynn  claims,)  and  during  all  the  time  that  be, 
Lewis,  remained  in  the  State  of  Georgia,  he  was  a   non-resident 
of  the  State,  and  within  one  of  the  exceptions  in  the  Statute.    And 
farther,  that  if  the  Statute  did  commence  to  mn  in  Georgia,  in 
favor  of  Lewis,  that  he  removed  without  the  State,  into  the  State 
of  Mbsissippi,  before  the  bar  was  complete;  and  that  it  ceased  to 
run,  upon  his  removal.     The  Court  sustained  these  replies  to  the 
defendant's  plea,  and  he  excepted.     The  latter  of  the  two  repties, 
made  by  the  plaintiff  to  the  defendant's  plea,  I  shall  consider  firoL 

[1.]  In  the  construction  put  upon  the  Statute  of  James,  (of 
which  oui*s  is,  in  many  particulai*8,  a  counterpart,)  in  England, 
and  in  the  construction  of  Statutes  of  Limitatiohs,  Tery  generally 
in  the  States  of  our  Union,  and  in  the  construction  which  ourhm- 
itative  Act  has  received  from  our  Courts,  nothing  is  more  firmly 
settled,  as  a  general  rule,  than  that,  when  a  Statute  has  once  com- 
menced to  run,  it  continues  to  run,  over  all  impedimenta.  There 
are  some  few  exceptions,  but  generally,  nothing  whatever  can  re- 
sist its  progress.  The  ru  le  of  limitation  must  be  general ;  there 
can  be  no  two,  or  more,  '>r  many  rules.  If  it  were  so,  the  policy 
of  the  Statute  would  be  defeated.  If  it  wei-e  so,  it  could  rarely  be 
the  means  of  quieting  titles;  it  could  rarely  inspire  confidence; 
not  create  repose.     In  England,  the  general  xulo  is  finxh 
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ly  established.  In  Duroun  vs.  Jones,.  Lord  Kenyan  said,  "  I  con- 
fess I  never  beard  it  doubted,  till  the  discussion  of  this  case,  whe* 
ther,  when  any  of  the  Statutes  of  Limitations  had  begun  to  run»  a 
subsequent  disability  would  stop  the  running.  If  the  disability 
would  have  such  an  operatiom  on  the  construction  of  one  of  those 
Statutes,  it  would,  also,  on  the  others.  I  am  very  clearly  of  opin* 
ion,  on  the  words  of  the  Statute  of  Fines,  on  the  uniform  construe^ 
tion  of  all  the  Statutes  of  Limitations,  down  to  the  present  moment, 
and  on  the  generally  received  opinion  of  the  profession,  on  the 
subject,  that  this  question  ought  not  now  to  be  disturbed."  4  T, 
R.  310. 

In  CottereU  vs.  Dutton,  the  whole  Court  lay  it  down  as  a  gene- 
ral rule,  "  when  once  the  Statute  begins  to  run,  nothing  stops  it.'* 
4  Taunt.  828.  See  also  Hickman  vs.  Walker,  Willes  R.  28.  1 
Strange,  559.  Gray  vs.  Mender,  1  Wilson,  134.  Smith  vs.  HiU, 
4  T.  R.  406.  2  Salk.  420,  10  Mod.  206.  17  Vesey  R,  934.  In 
Waldon  vs.  The  heirs  of  Gratz,  the  Supreme  Court  of  the  United 
States,  through  Chief  Justice  Marshall,  say,  ^  the  counsel  for  the 
defendants  in  error,  contend  that  af^er  the  Sta^te  has  begun  to 
run,  it  stops,  if  the  title  passes  tp  persons  under  any  legal  disabil- 
ity, and  re-commences  after  such  a  legal  disability  shall  be  removed. 
This  construction,  in  the  opinion  of  the  Court,  is  not  justified  by 
the  words  of  the  Statute.  Its  language  does  not  vary  essentially 
from  the  Statute  of  James,  the  construction  qftchich  has  been  wM 
settled — and  it  is  to  be  construed  as  that  Statute,  and  as  all  other 
Statutes  of  lAmitations  founded  on  it,  have  been  construed."  1 
Wheat.  296, 

The  general  nile  is  recognized  in  South  Carolina.  Faysaure 
vs.  Prather,  2  Nott  4*  McCord,  296.  Adamson  vs.  Smith,  2  ConH. 
Decisions,  273.     Richardson  vs.  Whitfield,  2  McCord,  148. 

In  Massachusetts.    6  Mass.  328. 

In  Connecticut.     Bush  vs.  Bradley,  4  Day.  307. 

In  New  York.  Chancellor  Kent  declares,  (•*  that  the  general 
rule  is,  that  when  the  Statute  of  Limitations  once  begins  to  mn, 
it  continues  to  run  on,  notwithstanding  any  subsequent  disability." 
Peck  vs.  RandaU,  1  J.  Reps.  175. 

In  Pennsylvania.     HuU  vs.  Vandergri/t,  3  Bmney,  385. 

In  Virginia.     Fitzhugh  vs.  Anderson,  et  al.  2  H.  D.  M.  306. 

In  North  Carolina.  Andrews  vs.  Milford,  1  Hayw.  322.  Jhid^ 
4t6.    Cbfln.  if  Now.  R.  92.  ^ 
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No  doubt,  also,  in  all  the  States. 

Such  ]>eing  the  general  rule,  is  reiiioval  out  of  the  State 
after  the  Statute  has  begun  to  run,  an  exception?  It  is  not  by 
the  terms  of  the  Statute,  for  our  Statute  makes  no  such  exception. 
And  it  is  expressly  ruled  not  to  "be,  by  the  Supreme  Court  i>f 
New  York,  in  Peck  vs.  Ilandafl,  1  Jonns.  R,  165,  and  by  the  Coo- 
Btitutional  Court  of  South  Carolina,  in  Richardson  r#.  Whitfitld, 
2  McCord,  148. 

So  we  arc  satisfied,  that  if  the  Statute  in  this  ca^e  had  begun  to 
run,  it  did  not  stop,  because  the  person  in  possession  of  the  slave, 
(Lewis,)  subsequently  removed  without  the  State. 

[2.]  It  is,  however*  farther  said,  that  at  the  time  of  the  conver- 
sion, and  all  the  time  that  Lewis  was  in  this  State,  the  plaintiff 
was  a  non-resident,  and  that  by  an  exception  in  our  own  Stat- 
ute, it  does  not  run  against  a  non-resident  plaintifiT.  The  fact  of 
non-residence  was  proved  on  the  trial.  We  find  no  such  excep- 
tion in  the  Statutes  now  of  force  in  Georgia. 

By  the  Act  of  1767,  in  which  is  found  the  limitation  upon  actions 
o{  trover,  of  and  in  which  is  found  the  larger  amount  of  our  Law  of 
Limitations,  an  exception  is  made,  as  to  suits  for  the  recovery  of 
lands,  in  favor  of  plaintiffs  beyond  seas.  This  exception  is  found 
in  the  first  section  of  that  Act.  In  the  9th  section  of  that  Act 
there  is  also  an  exception  in  favor  of  non-resident  plaintiffs,  in  ac- 
tions of  trver.  This  is  the  section  of  the  Act  of  1767,  upon  which 
the  defendant  in  error  relies.  We  think  that  it  is  repealed].  The 
whole  Act  1767  was  repealed  by  the  Act  of  December,  1805,  re- 
vived by  the  Act  of  June,  ISOC,  as  to  all  actions  and  causesof  ac- 
tion, which  originated  under  it;  and  in  December,  1806,  an  Act 
was  passed,  entitled  "  an  Act  to  revive  and  continue  in  force,  on 
Art  for  the  limitutifm  of  act  ions  y  and  avoiding  suits  in  latr,  passed 
the  2Gth  daif  of  March,  17G7,  and  to  amend  the  5th  and  6th  sec- 
tions of  said  Act."  }\y  the  IQth  section  of  the  last  named  Act, 
the  Statute  of  17G7  is  declared  to  be  fully  in  force,  from  the  first 
day  of  February,  1793.  It  is  argued  that  this  Statute,  which  in 
the  tenns  of  the  first  section,  revives  the  whole  Act  of  '67,  as  a 
matter  of  course,  revives  the'Oth  section  of  that  Act,  which  con- 
tains tlie  exception  in  favor  of  the  defendant  in  error.  And  so  it 
would,  if  there  was  nothing  else  in  the  Act  of  December,  1806, 
but  that  section.  But  let  us  see  farther.  The  second  section  of 
this  Act  of  1806,  re-enacts  in  totidcm  verbis^  the  9th  section  of  the 
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Act  of  *67,  except  so  much  of  it,  as  contains  the  saving  in  fa- 
vor of  non-resident  plaintiffs,  and  in  lieu  of  that,  and  precisely  in 
the  relative  place  in  which  that  stood,  in  the  9th  section  of  the 
Act  of  '67,  it  substitutes  a  saving  for  plaintiff,  where  the  defen- 
dant shall  remove  out  of  the  jurisdictional  limits  of  the  State. 
Now,  the  Act  of  December,  1806,  by  its  title,  is  not  an  act  alone 
to  revive  and  continue  in  force  the  Act  of  1767,  but  it  is  also  an 
Act  to  amend  the  5th  sections  of  the  Act  of  1767.  The  Legisla- 
ture, then,  judging  of  its  object  by  the  title,  meanf  to  revive  that 
Act,  except  the  5th  and  9th  sections,  and  those  sections,  it  inten- 
ded to  amend.  Accordingly,  it  proceeded  to  revive  it,  and  did, 
at  the  same  time  amend  the  9th  section,  by  re-enacting  it,  except 
the  saving  in  favor  of  non-resident  plaintiffs,  which  it  omitted,  and 
substituted  in  lieu  of  that  saving,  one  founded  upon  the  non-resi- 
dence of  the  defendant.  This  statement  is  of  itself  conclusive,,  and 
would  seem  to  need  no  illustration.  Here  is  an  amendment,  to 
use  a  parliamentaiy  phrase,  by  striking  out  and  inserting.  Can 
it  be  believed,  that  the  Legislature  meant  that  both  the  9th  sec- 
tion of  the  Act  of '67,  and  the  second  section  of  the  amendatory 
Act,  should  stand  ?  If  it  did  not  mean  to  repeal  the  9th  section  of 
the  Act  of*67,  why  re-enact,  it  literally?  And  if  if  did  intend 
not  to  repeal,  more  particularly  that  clause  which  relates  to  the 
saving,  for  the  non-resident  plaintiff,  why  when  it  in  the  new  Act 
enumerates  all  other  savings  found  in  the  9th  section,  does  it  omit 
that  one  ?  The  last  Act  contains  the  latest  declared  will  of  the 
Legislature.  As  to  all  its  positive  enactments,  it  is  the  law  of  the 
land.  All  the  provisions  of  the  9th  section,  identical  with  those 
of  the  latest  Act,  are  of  course  repealed.  This  being  so,  how 
would  the  saving  in  behalf  of  non-resident  plaintiffs  in  the  9th  sec- 
tion stand  ?  Quite  alone,  in  its  statutory  and  unintelligible  sol- 
itude. Stiipt  of  its  explanatory  adjuncts,  its  context  and  its  orig- 
inal connections,  it  would  be  ridiculous  in  its  attitude,  and  with- 
out practicable  application.  The  General  Assembly  meant  to  re- 
peal the  saving,  founded  on  the  non-residence  of  the  plaintiff,  and 
to  provide  in  his  behalf  one«  growing  out  of  the  removal  of  the 
defendant.  I  see  no  good  reason,  myself,  why  the  non-residence 
of  the  plaintiff  should  protect  him  from  the  operation  of  the  Stat- 
ute. The  Courts  of  the  State  ai*e  open  to  him.  He  can  always 
prosecute  his  remedy.  But  it  is  reasonable  that  he  should  be  pro 
tected  when  the  defendant  has  removed.     In  that  event,  the  fact 
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mi^bt  be,  tnrr  be  does  not  ascertain  the  locality  of  the  defendant 
until  tbe  Statute  has  l>an-ed  bis  suit,  or  if  at>certain€?d,  it  migbt  be 
possibly,  wben  be  could  not  sue.  There  is  a  difTerence  in  tbe 
equity  of  tbe  twosa\ings.  It  might  be  said  that  the  plaintiff  is 
within  the  equity  of  tbe  Statute.  Not  so,  because  his  non-reai* 
dence  is  not  founded  upon  equal  equity  with  that  of  the  defen* 
dants.  Besides,  tbe  Court  has  no  power  to  enlarge  the  provimoiis 
of  the  Statute  of  Limitations.  Certainly  not  to  add  an  exception. 
Beyond  all  doubt,  not  lo  add  an  exception,  wben  it  is  manifest 
that  tbe  Legi:»lature  intended  to  exclude  tbe  very  exception  sought 
to  be  added.  This  thing  was  attempted  to  be  forced  upon  the 
Courts  of  England,  and  was  repudiated.  This  very  point  occur- 
red in  Brechford  et  al.  r*.  Wade,  Tlie  question  grew  out  of  the 
Limitation  Law  of  Jamaica.  It  contained  no  exception  in  &vor 
of  absenting,  and  it  was  insisted  that  on  a  principle  of  inherent 
equity,  it  ouo^bt  to  be  constniclively  introduced  into  it.  The  Ifof- 
ter  of  the  Rolh  said,  **  I  have  not  been  able  to  find  any  authoiity 
for  this  doctrine ;  but  are  we,  therefore,  to  introduce  into  a  Stat- 
ute conceived  in  general  terms,  all  tbe  exceptions  which,  upon  the 
principles  of  tbe  Common  Law,  we  may  think  it  reasonable  that 
tbe  Statute  should  have  contained,  and  in  particular,  can 
we  do  so  in  cases  like  tbe  present,  wben  the  Statute  does  notice 
some  of  tbe  Common  Law  disabilities,  does  adopt  some  of  the 
Common  Law  exceptions,  but  omits  others.  Is  this  choice  and 
election  made  by  tbe  Legislature,  to  be  controlled,  and  in  effect  an- 
nulled by  a  supposed  inherent  equity,  which  is  to  prevent  them 
from  so  legislating,  as  in  reality,  it  would  come  to  a  question  of 
competency  ?  If  tbe  Legislature  have  deliberately  made  this  diA* 
tinction,  bow  can  we  refuse  to  give  effect  to  it,  without  denying 
that  it  was  competent  for  tbe  Legislature,  so  to  distinguish  the 
case  of  absentees  from  that  of  infants,  feme  coverts  and  persons  of 
non  sane  memory  ?  I  have  no  doubt  tbe  omission  was  intentionaL" 
17  Vesey,  90.     Angel  on  Limitations ^  204,  205. 

The  intention  of  tbe  Legislature  to  disallow  this  exception  ii 
manifest  in  this,  that  in  1817,  they  passed  a  declaratory  law,  ex- 
pressly excluding  it.  The  constitutionality  of  that  law  was  de- 
nied in  the  argument,  but  as  we  are  satisfied  that  the  9th  sect,  of 
of  tbe  Act  of  '67  is  repealed,  we  rest  our  opinion  there,  without 
deciding  the  constitutionality  of  tbe  Act  of  1817.  It  is  our  opin- 
ion that  the  Court  erred  in  deciding  that  the  plaintiff  below  was 
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protected  from  the  operation  of  the  Statute  of  Limitation  of  Geor- 
gia, by  reason  of  his  residing  out  of  the  State. 

As  before  stated,  Lewis  canied  the  slave  in  controversy,  with 
him  to  the  Stale  of  Mississippi,  and  retained  possession  until  the 
statutory  bar  of  that  State  had  fully  attached,  when  Wynn,  the 
defendant,  bought  him  at  public  sale,  under  a  judgment  against 
Lewis.  He  plead  in  bar  of  this  suit,  his  title  to  the  negro  through 
Letvis,  and  Lewis'  statutory  title  acquired  under  the  Statute  of 
Limitations  of  Mississippi.  The  Limitation  Act  of  that  Slate  was 
foi-mally  pleaded  and  set  forth.  To  this  plea  the  plaintiff  de- 
murred, upon  the  ground  that  Acts  of  Limitation  are  in  bar  of 
remedies,  and  that  as  to  remedies  in  perstmal  actions,  the  lex  fori 
govenis.  The  Limitation  Acts  of  Mississippi,  therefore,  and  rights 
acquired  under  them,  could  not  be  a  defence  to  a  suit  brought 
in  Greorgia.  The  pi'esiding  Judge  sustained  the  demurrer,  and 
the  defendant  excepted. 

There  is  no  doubt  of  the  correctness  of  the  two  general  propo- 
sitions insisted  upon  by  the  plaintifi'  below,  to  wit,  that  unless 
Limitation  Acts,  in  their  provisions,  bar  rights,  they  relate  only 
to  remedies,  and  that  in  actions  for  the  recovery  of  personal  prop- 
erty, the  law  of  the  foiiim  obtains  as  to  the  remedy.  However 
the  soundness  of  these  positions,  or  rather  of  the  latter  position, 
may  have  been  questioned  by  wiiters  on  the  European  continent, 
particularly  by  civil  ones ;  yet  it  is  a  firmly  established  and  uni- 
versally conceded  iiile  of  the  Common  Law,  not,  however,  aa 
we  shall  see,  wholly  without  exception.  The  rule  that  suit» 
must  be  brought  within  the  time  prescribed  by  the  law  of  the 
State  wherein  the  Couit  sits  in  which  they  are  instituted,  iS  based 
upon  principles  of  international  justice  and  policy.  Every  na- 
tion must  have  the  right  to  prescribe  the  time  and  manner  in 
which,  and  the  circumstances  under  which  suits  shall  be  litigate 
ed  in  its  own  Courts.  Foreigners  ought  to  be  subjected  to  the 
same  laws  which  govern  citizens ;  property  ought  not  to  be  sub- 
ject to  the  various  laws  of  suiTounding  States.  The  Limitation 
Law  which  protects  a  citizen  against  his  fellow  citizen,  ought 
also  to  protect  him  against  a  foreigner,  and  the  law  which 
bars  from  our  halls  of  justice  a  citizen,  ought  equally  to  exclude 
a  foreigner.  So  also,  the  time  which  the  law  gives  to  a  citizen, 
within  which  to  prosecute  his  lights,  ought  in  justice  and  in  com- 
ity, to  be  given  to  a  foreigner.      For  the  genei'al   rule,  see  4 
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Cofv.  528,  rwfr.  Ihitl  530.  1  Gallh,  371.  2  MuMtn^  321.  10 
Barn.  cV  CV/xt.  903.  1  Bam.  Sf  Adol  284.  2  Bing.  N.  C.  20. 209. 
212.  5  r/rz/^/r  .V  F//?^'//,  1  B,  14. 15. 16.  and  17.  3  Owi*.  472.  3 
]/rtl  523.  8  Pr/<'r.?,  361.  11  Pick.  36.  3  John.  Ch.  R.  190.  6 
Wt-nil.  475.     Storn's  Ctrnf.  of  Laws.  sect.  577. 

[3.]  We  liav(?  (It'terminctl  that  title  by  poBsession  of  persona] 
])r<)perly,  accjuired  under  our  own  Statutes  of  Limitation,  is  not 
only  n  jLjood  defenre,  against  an  adverse  claiinatit,  but  invests  the 
possessor  with  tlio  absolute  property.  PascJial^  Admr.  vs.  Darts, 
3  Kr////,  20').  Sims  vs.  Canfichl,  2  Alah.  R.  561.  Brent  vs. 
Chapman ^  5  C ranch,  358.  Goodvian  vs.  Munks,  8  Parter  R.  94. 
Doiile  rs.  Bofclcr,  7  Ala.  H.  n.  s.  246.  2  Bar/,  156.  3  H.  if 
Mf/nf.  57.  According  to  this  decision,  Lewis,  in  the  State  of 
Mississippi,  had  such  a  title  to  this  slave  as  would  have  onaWed 
him,  if  disposessed  there,  to  sue  for  and  recover  him  ;  that  title  pas- 
sed to  Wynn,  and  in  that  State  the  Act  of  Limitations  would  not 
only  have  protecte<l  him,  but  upon  his  title  derived  from  Lewis, 
lie  could  then  have  maintained  his  action.  Coming  into  this  State, 
and  bringing  here  the  slave  and  his  title,  he  encounters  a  suit 

[4.]  Can  he  defend  himself  upon  that  title  I  We  have  seen 
that  according  to  the  general  rule,  he  cannot.  But  according  to 
an  exception  to  that  general  nile,  stated  by  Mr.  Story  in  his  Con- 
flict of  Laws,  and  upon  the  authority  of  cases  determined  in  accor- 
dance with  the  principles  of  that  exception,  we  think  he  can. 
The  learned  wnter  thus  states  the  distinction.  "  Suppose  the 
Statutes  of  limitation  or  prescription  of  a  particular  country,  do 
not  only  extinguish  the  light  of  action,  but  the  claim  or  title  it- 
self, ipsojacioy  and  declare  it  a  nullity,  after  the  lapse  of  the  pre- 
scribed period,  and  the  parties  are  resident  within  the  jurisdiction 
during  the  whole  of  that  period,  so  that  it  has  actually  and  fully 
operated  ;  under  such  circumstances  the  question  might  proper- 
ly aiise,  whether  such  Statutes  of  limitation  or  prescription,  may 
not  afterwards  be  set  up  in  any  other  country  to  which  the  par- 
ties may  remove,  by  way  of  extinguishment,  or  transfer  of  the 
claim  or  title."  In  Ston/s  Conflict  oj  Laws,  sec,  582,  Mr,  Sto- 
ry illustrates  his  position,  by  suj)posing  the  case  of  property  ad- 
versely held  in  one  State,  until  the  statutory  title  is  perfect  and 
the  owner  removes  into  another  State  with  his  property,  where 
there  is  a  longer  time  of  prescription,  or  none  at  all.  In  such  a 
case,  he  intimates  very  plainly,  that  the  title  could  not  be  impugn- 
ed in  the  State  to  which  the  possessor  may  remore.      The  ciae 
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supposed,  is,  in  all  the  principle,  involved  the  case  before  this 
Court.  Judge  Story  says,  that  it  has  been  detennined,  that  such 
a  title  under  such 'circumstances,  cannot  be  impugned.*  The  case 
of  a  debt,  possibly,  might  stand  upon  somewhat  different  ground. 
The  decisions  have  been  upon  personal  property.  The  Supreme 
Court  so  decided.  In  Shell  1/  vs.  Gray^  that  Court  determined, 
that  five  years  possession  of  a  slave,  constitutes  a  title  in  Virginia, 
which  might  be  set  up  as  a  defence  by  the  defendant  in  the  Courts 
of  Tennessee,  11  Wheat.  Rep.  361,  371.  Here  then,  is  the  au- 
thority of  the  highest  tribunal  known  to  our  laws,  upon  the  point 
r  am  now  considering.  The  Supreme  Court  of  the  United  States 
have  adjudged,  that  a  title  to  a  slave  acquired  under  the  limita- 
tion laws  of  Mississippi,  may  be  set  up  in  defence  in  this  State, 
to  an  action  brought  for  his  recovery.  I  do  not  perceive  that  the 
principle  has  been  tested  in  any  of  the  States,  except  in  Massa- 
chusetts, where  it  was  seriously  and  ably  controverted  by  Chief 
Justice  Shaw.  In  Bulger  vs.  Roche,  the  decision  in  Massachu- 
setts was  against  it.  It  is  worthy  of  remark,  that  the  Supreme 
.  Court,  in  Shelly  vs.  Gray,  do  not  insist  upon  the  qualifications 
which  Judge  Story  annexes  to  the  principle.  That  is  authority, 
therefore,  for  the  rule,  without  qualification.  All  that  appears  to 
be  necessaiy  by  the  judgmeift  of  the  Supreme  Court,  is,  that  the 
title  shall  have  accrued  according  to  the  laws  of  the  State  from 
which  tly  owner  of  the  property  removes.  We  are  not,  howev- 
er, prepared  to  adopt  the  nile,  without  the  qualifications.  Let 
us  now  see  what  they  are.  They  are  two.  First,  the  limitation 
Act  of  the  foreign  State,  must  not  only  bar  the  right  of  action, 
but  it  must  also  bar  the  title  or  claim.  Serond,  the  situation  of 
the  parties  must  be  such,  that  the  Statute  h^s  fully  and  actually 
operated  on  the  case.  The  latter  qualification  is  not  stated  as 
Judge  Story  states  it.  He  states  it  thus  :  "  The  parties  must  be 
resident  within  the  jurisdiction,  the  whole  of  the  prescribed  peri- 
od, so  that  the  Statute  has  actually  and  fully  operated  upon  the 
case."  The  qualification  which  he  designs  to  express,  is  clearly 
this,  to  wit :  the  Statute  must  have  actually  and  fully  operated  up- 
on the  case.  The  residence  of  both  parties  is  required  by  him,  be- 
cause generally,  the  Statute  caanot  actually  and  fdly  operate  up- 
on the  case,  without  such  residence.  And  that  for  the  reason, 
that  Statutes  of  limitation  very  generally  contain  a  saving  in  fav- 
or of  non-resident  plaintiffs,  or  in  their  favor  by  reason  of  the 
VOL.  V.  30 
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non-residcncc  of  defendants.     These  exceptions,  one  or  both,  are 
found  in  almost  all  the  limitation  Acts  of  the  neorld.     As  in  Eog- 
land,  Massachusetts,  Virginia,  Georgia.     Hence,  speaking  of  this 
subject,  in  reference  to  these  Acts  at  large,  there  is  a  perfect  pro- 
priety, in  the  formulary  of  words  adopted  by  him.     Parties  miirt 
reside  within  the  jurisdiction  the  whole  period.      Why  ?      So  thai 
the  Statute  may  actually  and  fully  operate  in  the  case.     In  a  State 
where  there  is  an  exception  to  the  operation  of  the  Statute,  grow- 
ing cut  of  the  non-residence  of  either  plaintiff  or  defendant,  the 
Statute  could  not  actually  and  fully  operate  npon  the  case,  ex- 
cept in  cases  where  both  parties  reside  within  the  jurisdiction.    I 
think  it  is  pei*fectly  manifest,  that  the  qualification  intended  is^ 
that  the  Statute  must  actually  and  fully  operate  in  the  case,  and 
hence  the  propnety  of  stating  it  as  I  have  done.       If  by  law,  the 
situation  of  the  parties  is  such,  that  the  Statute  has  as  fully  opera- 
ted upon  the  case,  although  one  of  them  has  not  resided  in  the  ju- 
risdiction the  whole  period,  as  it  could  were  they  both  resident 
all  the  time  within  the  jurisdiction ;  then,  the  qualification  is  ful- 
filled.    And  that  is  the  case  where  the  defendant  has  resided  the 
whole  term  within  the  jurisdiction,  and  there  is  no  exception  id 
the  Act  in  favor  of  non-resident  plaintiffs.* 

In  this  caiie,  it  will  not  be  questioned  but  that  tho  Statute  did 


•X' 


Note. — Copy  of  the  provisioiu  of  the  Mi**isiippi  Statute  of  lAwdl^ientt  ep- 

plicable  to  actions  of  trover » 

JvsE  7,  1822. 
"  Sec.  91.  All  actions  of  Iresiwiss  quare  cJautum  fregit,  all  actions  of  \myom, 
detinue,  trover  and  replevin,  for  taking  away  gotnls  and  cKuttelB,  all  aclioiM  </ 
debt  founded  upon  any  lending  or  contract  wiibout  specialty,  or  for  wreanfes 
of  rent  due  on  a  parol  denied,  and  all  actions  of  account,  and  upon  the  case,  ex- 
ce])t  actions  for  slander,  and  except,  also,  such  actions  as  concern  the  trdde  or 
merchandise,  between  merchant  and  merchant,  their  factors,  agents,  and  ier- 
vants,  shall  be  commenced  and  sued  within  six  years  next  after  the  cause  cf 
such  actions  bhall  have  accnicd,  and  not  after/'    (See  106, 103,   109,  110,  111.) 

Provisions  as  tv  minors,  feme  coverts,  and  insane  pertone. 

"  Sec.  94.  If  any  person  or  persons,  who  is,  orare,  or  shall  be  entitled  to  »▼ 

of  tho  actions  specified  in  the  three  preceding  sections  of  thit  Act,  ia,  ire,  or 

shall  be,  at  the  tim<3  of  any  such  cause  of  action  accruing,  within  the  age  of  twA- 

ty  one  year8,/rw<!  covert  or  insJiije,  then  such  person  or  persona  shall  be  at  lib* 

erty  to  brigg  »uch  action,  so  as h.*,  she,  or  they  institute  or  take  the  same  within 

such  time  as  is  before  Ihnited,  after  hia,  her,  or  their  coming  to  or  being  of  full 

^^"^^tticovcrt,  or  of  nane  memory,  as  by  other  persons  having  no  mch  impedi- 

Vght  be  done. 
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operate  as  fully  and  actually  upon  the  case,  as  if  Lee,  the  plain- 
tiff, ha4  resided,  as  well  as  Lewis,  the  whole  of  the  term  in  that 
State.  Lewis's  title  was  as  perfect,  the  property  in  the  slave  was 
as  immovably  fixed  in  him  by  the  limitation  laws  of  Mississippi, 
as  it  could  have  been  had  Lee  resided  there  all  the  time.  The 
reason  is,  that  notwithstanding  his  non-residence,  by  the  provis- 
ions of  those  laws  the  Statute  bar  attached.  So  also  in  this  case, 
the  other  qualification  is  fulfilled  ;  for  it  was  admitted  on  the  ar^ 
gument,  that  the  Statute  of  limitations  of  Mississippi,  barred  not 
merely  the  right  ofaction^  but  also  the  title  or  claim.  The  case, 
then,  is  fully  within  the  distinction  taken  by  Mr.  Story,  and  much 
stronger  than  the  case  determined  by  the  Supreme  Court  of  the 
United  States.  In  case  of  contracts,  it  is  conceded  that  the  law 
of  prescription  of  a  particular  countiy,  does  not  form  any  part  of 
the  contract;  it  merely  operates  upon  it  ex postfacto^  by  affect- 
ing the  remedy.  Yet  it  might  admit  of  a  doubt,  whether  this  is 
triie,  when  the  law  of  prescription  absolutely  annuls  the  contract 
as  well  as  bars  the  remedy,  after  a  limited  time.  It  may  be  a 
question,  whether  in  that  case  the  prescriptive  law  does  not  en- 
ter into  the  contract.  If  it  does,  then  it  will  be  respected  by  for- 
eign Jurisdictions ;  for  as  to  the  construction  and  effect  of  contracts, 
the  lex  loci  contractus  governs.  This  view  of  the  matter  is  pi'e- 
sented  by  Chief  Justice  Tindal,  in  commenting  in  a  late  cause, 
upon  the  distinction  taken  by  Mr.  Sjtorv.  He  says,  "  With  such 
restriction,  it  does  indeed  appear  but  reasonable,  that  the  part  of 
the  lex  loci  contractus  which  declares  the  contract  to  be  absolute- 
ly void  at  a  certain  limited  time  without  any  intervening  suit, 
should  be  equally  respected  by  the  foreign  countiy,  as  the  part 
of  the  lex  loci  contractus,  which  gives  life  to,  and  regulates  the  con- 
struction of  the  contract ;  both  parts  go  equally  ad  valorem  con* 
traetus,  both  ad  decisionemlitisJ*  Huher  vs,  Steiner,  2  Bing.  New 
R,  202,  In  that  case,  the  proposition  of  Judge  Stort,  with  the 
qualifications  which  he  makes,  met  with  the  approval  of  the  Eng- 
lish Court  of  Common  Pleas;  an  indoi^ment,  which  constitutes 
of  itself,  very  satisfactory  authority.  So  also  it  was  approved  by 
Lord  Brougham,  in  Don  vs,  LApman^  in  the  House  of  Lords.  He 
calls  it  excellent,  and  seems  not  to  have  enforced  it,  because  the 
case  before  him  did  not  come  within  the  pi*escribed  qualifications. 
I  cannot  permit  myself  to  doubt,  but  that  both  of  these  distin- 
guished Jurists  would,  in  cases  fialliDg  within  it,  give  effect  to  th^ 
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doctrine  of  our  own  not  less  renowned  Stort.       Satisfied  as  wc 
are  of  its  sountlnesa,  and  this  case  being',  as  ¥ve  conceive,  fully 
within  it."*  requirements,  we  give  it  our  sanction,  and  determine    . 
it  accordincrly. 

[''}.]  The  demniTcr  to  the  pleas  of  the  Mississippi  Statute  of  lim- 
itation having  been  sustained,  the  defendant  proposed  to  read  in 
evidence  under  the  general  issue,  a  certified  copy  of  the  reci»rd 
of  that  Statute,  which  was  i^efused  by  the  Court,  and  upon  that 
refusal  the  defendant  excepted.  Holdings  the  opinion  he  did  as 
to  the  admissibility  of  this  defence,  the  circuit  Judge  was  right 
in  repelling  this  evidence.  Holding  the  opinions  we  do  as  to  this 
defence,  as  a  questi(m  of  pleading  and  evidence,  we  think  the  re- 
cord was  admissible  under  the  jrcneral  issue.  Concerjtion  is  the 
gist  of  the  action  of  trover.  The  general  issue  puts  in  issue  thai 
fact,  and  evidence  which  negatives  the  conversion,  is  admissible 
under  that  plea.  If  the  defendant  had  a  title  to  the  property, 
good  aj^ainst  the  plnintiff,  he  made  no  conversion  ;  and  as  the  re- 
cord went  in  show  title  in  him,  and  those  under  \^honi  he  claim- 
ed, it  was  competent.  It  was  l>etter,  however,  to  plead  it ;  more 
in  accordance  with  the  spirit  of  our  Statute. 

[G.]  The  def(;ndaiit  in  the  Court  below  insisted,  that  Mrs.  Mc- 
Millan, the  cestui  que  trust,  having  possession  of  this  slave  from 
her  trustee,  Lee,  the  deed  of  ti-ust  was  executed  ;  and  that  he  as 
trustee,  could  not  maintain  trover  for  him.  The  circuit  Judge 
disafbnned  this  doctrine,  and  so  do  we. 

The  hvgal  estate  was  in  the  trustee ;  of  that,  he  bad  never  been 
divested.  The  trust  was  not  alone  for  Mrs.  McMillan,  it  was  al- 
so for  her  children.  It  was  not  a  trust  consummated  when  the 
slave  wjLs  d(;livered  into  her  possession.  Stie  would  not  by  a 
sale,  (hjfeat  the  limitation  over  to  her  children.  The  tioistee  held 
the  legal  title  for  the  purjioses  of  the  trust,  and  was  entitled  to 
the  possession  as  against  strangers  to  the  deed;  at  law,  as  acainst 
Mrs.  McMillan  herself.  We  think  the  Court  was  right  in  sustain- 
ing the  action.  Lerrin  071  Trust,\2A7,  481.  JVtlU^  on  Trustee* 
72,  7:3,  77,  81,  109,  482.  See  aho  Blake  vs.  Irrin,  3  Keliy,  345.' 
Illii  on  Trustees,  274.  Goodtiflc  vs.  Janes  ^  72*.  /J.47  4^* 
Ahl.  71o.     Jones  vs.  Jofies,  3  lira.  C.  C.  80. 

[7.]  It  was  further  urged  by  the  defendant  in  the  Court  below, 
that  when  a  plea  is  demurred  to,  the  <lcmurrer  roves  throueh  the 
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whole  record ;  and  lliat  it  is  the  duty  of  the  Court,  to  look  through 
the  record  and  give  judsjment  against  the  pnrtyjlrst  in  default. 
He  farther  insisted,  that  this  writ  was  insufticient ;  it  is  a  mere 
fiction,  and  does  not,  as  required  by  our  Statute,  plainly  and  dis- 
tinctly set  forth  the  plaintiff's  cause  of  action  ;  and  the  plaintiff 
having  demurred  to  the  pleas,  and  the  plaintiff  being  first  in  de- 
fault, judgment  should  be  rendered  against  him  on  his  declaration. 
The  mle,  as  stated,  was  not  recognized  by  the  circuit  Judge,  as 
applicable  to  our  Courts.  Nor  do  we  recognise  it  as  appli- 
cable to  our  Courts.  Our  Statute,  sends  the  case  to  the  Ju- 
ly upon  the  declaration  and  answer,  and  thus  overrules  the  old 
English  practice,  as  claimed  by  the  counsel  for  the  plaintiff  in 
error.  So  thinking,  we  give  no  opinion  as  to  the  sufficiency  of 
the  declaration  in  trover. 

[8.]  By  nile  of  Court,  the  plaintiff,  unless  the  defendant  intro- 
duces no  testimony,  is  entitled  to  open  and  to  conclude  the  argu- 
ment of  the  cause  before  the  jury.  In  this  case,  the  plaintiff's 
counsel  declined  to  open  his  cause.  The  defendant- moved  tho 
Court,  that  he  be  required  to  open  his  cause,  which  the  Court  de- 
clined to  Jo  ;  and  he  excepted.  Our  Courts  are  organized  to  ad- 
minister justice  according  to  law.  It  is  the  right  of  a  party  to  ap- 
pear by  counsel  and  in  his  own  proper  person,  not  only  in  the 
conduct  of  his  cause,  but  in  the  discussion  of  its  merits  before  the 
jury.  Lightly  as  some  may  esteem  it,  this  is  one  of  the  most  val- 
uable of  the  rights  of  the  citizen.  .  It  is  necessary  to  a  fair  and 
impartial  trial  according  to  law  ;  a  right  long  denied  to  our  Biit- 
ish  ancestry.  Appearance  by  counsel,  is  an  aid  to  the  Court  in 
the  ascertainment  and  application  of  the  law,  however  profound 
the  learning  or  admirable  the  wisdom  of  the  Bench.  It  is  one  of 
the  most  salutary  checks  upon  a  weak  or  coiTupt  Court.  Brit- 
ish liberty  is  as  much  indebted  to  the  eloquence  and  learning  of 
Erskine,  before  the  Courts  and  juries  of  that  country,  as  to  the 
labors  of  any  one  of  its  wisest  statesmen  in  the  halls  of  legisla- 
tion. The  object  is  not  to  secure,  by  management,  or  trick,  or 
dexterity ,  against  the  law  and  against  the  evidence.  Such  is  not 
the  legitimate  object  of  appearance  by  counsel.  Such  is  not  the 
vocation  of  our  noble  profession,  always  distinguished,  as  it  has 
been,  for  its  liberal  views,  its  enlightened  patriotism,  and  its  con- 
secration of  virtue,  justice,  and  order.  Its  object  is  to  aid  in  the 
ascertainment  of  truth — in  the  strict,  and,  therefore,  equitable  ad- 
ministration of  the  laws  of  the  land.    Important  aA  tVi\^  ^^^^^^ 
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i-,  it  iK-ome*  n-'ce-i-irv.  *o  to  order  it*  exeitrise  as  to  inaiiitaiD 
it  f.'.j'i'i".  i-r  .'I.''  iiei-.iy  -♦!  a*  pncticable,  between  the  parties.  To 
maintain  this  e>[:i\ty.  in  the  privilege  of  ar^meiic  before  the  jn- 
ry,  our  rule."?  of  C«>'irt  give  the  opening  and  the  concluding  ad- 
dre->d  to  the  plaintiff  in  the  action,  except  in  cases  ivhere  the  de- 
fend.'int  iritrrMluces  no  evidence;  then  he  is  entitled  to  the  coocia- 
sion.  The  opening  Ls  not  merely  a  privilege  to  the  plaintiff,  it  is 
aJ.-^o  a' privilege  to  the  defendant,  that  the  plaintiflT  open  to  him 
the  giounds  of  law,  arising  npon  the  facts  and  pleadings  in  the 
ca.^e.  If,  n>  in  this  ca&e,  the  plaintiff  is  permitted  to  waive  hi» 
right  of  opening,  the  opposite  party  is  in  the  dark,  to  some  extent 
at  lea-st,  a.s  to  tlje  grounds  upon  which  he  will  rely.  Cach  party 
ouglit  to  1)C  heard  upon  those  grounds  upon  which  each  relies  for 
a  lecoveiy.  This  is  certainly  equitable.  And  this  is  not  the  case 
if  the  party  in  conclusion  is  not  required  to  develop  the  grounds 
of  his  reliance.  The  Couit,  too,  has  an  interest  in  the  matter. 
He  ought  to  desire  discussion  upon  the  points  upon  'which  he  is 
called  to  decide,  if  not  always,  yet  very  generally.  If  they  are 
not  made  until  the  conclusion,  he  hears  but  one  side,  janless,  in- 
deed, he  chr)Ose8  to  disturb  the  regularity  of  the  proceeding,  by 
allowing  the  other  side  a  reply.  We  think,  therefore,  and  such 
is  our  judgment,  t/ial  the  party  who  is  entitled  to  the  cancluding  ar* 
gumcnt  in  all  cases  under  our  rules  of  CoKrt,  should  be  required  to 
state  to  his  adversary,  before  he  addresses  the  jury^  the  grounds  i» 
the  pleadings  upon  which  he  will  rehj^  and  the  points  of  law  that  he 
will  make  in  the  case^  and  also  he  required  either  to  ready  or  present 
to  him  the  authorities  which  he  expects  to  use,  and  farther ^  that  the 
party  in  conclusion  shall  be  confined  in  his  argument,  to  the  grounds^ 
pointsy  and  authorities  thus  exhibited. 

It  is  not,  however,  to  bo  understood  that  the  counsel  who  is  in 
conclusion,  and  who  is  also  entitled  to  open  the  cause  shall  not 
be  at  liberty,  if  he  chooses  to  do  so,  to  argue  the  case  at  laree  in 
his  opening  speech. 
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No.  25. — ^Henry  T.  Hall,  et  al.  plaintiffti  in  enor,  vs.  £dwar]> 

Carey,  assiguee,  defendant. 

[1.]  An  exception  to  a  decliinition  taken  !)y  way  of  (lemnrrcr  at  the  trial  term 
of  the  Court,  which  would  uot  be  gi»c>d  in  arrest  of  jvdg-mentf  will  be  over* 
ruled  uuiler  the  provi:tion8  of  the  14th  Common  L:iw  nile  of  practice. 

[2.]  The  Act  of  1840  which  provider  for  the  appointment  of  a  receiver  to  take 
charge  of  the  aMets  of  iho  Panks  where  the  cliarterB  thereof  may  be  declared 
forfeited  by  judicial  proceedings,  and  tlie  several  Acts  amendator)'  thereof,  do» 
not  impair  the  rights  of  the  dobtors  to  the  Bank.  The  Statute  being  remediat 
in  ita  character,  w  uot  unconstilulional. 

[3.]  The  books  of  a  corporation  are  admissible  in  evidence  for  the  piu-pose  of 
showing  the  regularity  and  legality  of  tlie  pn)ceediugs  of  the  corporation ;  but 
not  to  establitiih  a  right  in  its  favor  against  tliird  persons. 

[4.]  Persons  acting  publicly  as  the  officers  cf  a  corporation,  will  be  presumed 
rightfully  jn  office,  so  far  as  it  regards  third  pei-sons ;  and  tDeir  official  acts  will 
be  binding  on  the  corporation  to  the  extent  of  the  rights  of  such  third  persons., 

[5.]  In  a  suit  upon  a  negotiable  note,  the  defendant  will  not  be  permitted  to 
raise  the  question  of  title,  unless  it  is  made  to  appear  that  it  is  necessary  for 
the  purpose  of  lys.  defence. 

Assumpsit,  tried  before  Judge  Alexander,  in  Muscogee  Supe- 
rior Court,  May  Teiin,  1848. 

This  action  was  brought  by  the  defendant  in  error,  w.  assignee 
of  the  Bank  of*  Columbus,  for  the  use  of  Seaboni  Jones,  against 
the  plaintiff  in  error,  upon  their  promissory  notes,  amounting  to- 
gether to  over  $17,000  principal.  These  notes  were  made*  pay- 
able "  to  the  order  of  A,  B,  Davis,  Cashier"  The  declaration 
alleged  that  they  were  made  and  delivered  to  Davis,  and  then 
proceeds  to  describe  them,  and  alleges  that  it  was  meant  and  in- 
tended  to  make  them,  (by  the  expression  "  A,  B.  Davis,  Cashier,*) 
payable  to  the  Bank  of  Columbus.  It  also  alleges  that  the  Bank 
assigned  said  notes  to  plaintiff.  The  defendant  pleaded  several 
pleas.  The  defendant  on  the  trial  demurred  to  the  plaintiflTft 
declaration,  on  the  ground  that  the  property  in  said  notes  did  not 
appear  by  the  pleadings  ever  to  have  been  in  the  Bank  of  Co* 
^umbus.     The  demurrer  was  overruled,  and  defendants  excepted. 

The  plaintiff  then  demurred  to  the  second  and  third  pleas  oF 
the  defendants.  The  second  plea  alleged  that  the  Bank  never 
did  assign  said  notes  to  plaintiff. '  The  third  plea  alleged  that  the 
Bank  had  been  dissolved  bv  the  judgment  of  the  proper  Courts 
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niul  lit  tlio  limr  it  w  is  <liss(»lvL'<l,  it  owed  the  notes  sued  on.  The 
Court  below  sTistniiicil  the  tlemun'er  to  the  pleas,  and  they  were 
stricken,  and  the  defendants  excepted. 

The  lirst  plea  was  the  pfcneral  issue,  and  the  fifth  was  that  the 
assicrnnient  was  made  tf>  defeat  the  operation  of  fbi-feituit;.  Issue 
was  taken  on  these  last. 

Tlie  plaintif!*  then  oHTiM-ed  in  evidence  the  notes  described,  wilh- 
out  an  assignment ;  the  defendants  ohjeclcd.  The  Court  allowcii 
theni  to  he  read,  and  defendants  excepted. 

The  jdijintifT  proved  a  manuscript  book  to  be  the  minutes  of 
the  liank,  and  oflered  to  read  some  portion  thereof,  in  evidence, 
to-wit,  a  recital  therein  that  the  Board,  on  June  lOlh,  1843,  met; 
prestMit,  P.  T.  Schley,  Pres.;  L.  J.  Davis,  II.  Holt,  and  A.  B. 

Davis;  and  that  it  was  resolved  by  said   Board   that  the   Back 

■ 

make  an  assigrmient  of  all  its  property,  and  that  the  Prcsiilent 
and  Arthur  B.  Davis  be  instructed  to  execute  it,  which  deed  to 
be  executed  was  copied  on  the  minute  book,  and  the  copy  »o  cn- 
ter(;d  was  alsoolUned  in  evidence.  The  defendants  objected, and 
the  Court  permitted  the  same  to  be  read,  and  defendants  excep- 
ted. The  plaintifl'  proved,  that  when  the  resolution  to  make  the 
deed  was  adopted,  Schley  was  acting  as  President,  and  A 
B.  Davis  as  Cashier,  and  that  none  but  four  directoi*8  were  pres- 
ent, including  A.  B.  Davis,  Cashier.  Plaintiff  proved  the  losa 
of  the  deed  of  assignment,  and  offered  to  read  a  copy  thereof^ 
frcmi  t4ie  record  book  of  said  Sui)erior  Court.  The  defendants 
objected.  The  Ctmrt  permitted  it  to  be  read,  and  defendants  ex- 
cepted. 

The  plaintifl'  proved  that  the  deed  was  executed  as  the  cop? 
pnq)orted,  and  also  that  the  ]?ank  owned  the  note^  when  the  deed 
was  made.  The  defendants  then  proved  by  Schley  that  he  never 
purchased  any  shares  in  (*aid  Bank ;  that  A,  B.  Davis,  or  one 
Smith,  transferred  to  him  thirty  shares  to  make  him  eli^ble  as  di- 
rector, that  he  never  paid  for  them,  and  did  not  know  whether 
he  ever  had  a  certificate  therefor,  and  if  so,  what  he  did  with  it. 
The  defendants  then  read  in  evidence  the  judgment  of  the  Supe- 
rior Court  of  Muscogee  county,  dissolving  said  Bank,  dated  June 
13th,  1S43.  The  deed  of  assignment  to  plaintiff,  also  the  resolu- 
tion of  ihc  Bank  on  its  minutes,  directing  a;i  assigiinient,  were 
dated  June  10th,  1S43. 

The  dcf(^ndants  conloudcd  that  said  deed  of  assignment  vras 
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▼old.    The  Court  charged  the  juiy  that  its  validity  could  not  be 
inquired  into,  and  the  defendants  excepted. 

Upon  which  exceptions  the  following  assignment  of  errora  was 
made: 

1.  Overruling  the  demurrer  to  plaintiff's  declaration. 

2.  Sustaining  demurrer  to  2d  and  3d  picas. 

3.  Permitting  the  notes  to  be  read  without  an  assignment. 

4.  Permitting  a  portion  of  the  minutes  of  the  l^ank  to  l>e  read. 

5.  Permitting  the  copy  deed  of  assignment  to  be  read  in  evi- 
dence. 

6.  In  charging  that  the  validity  of  said  deed  could  not  be  im- 
peached. 

John  Schley  and  Johnson  &  Williams,  for  plaintifis  in  error. 

Dougherty,  and  Jones,  Bennino  &  Jones,  for  defendant. 

By  the  Court, — Warner,  J.,  delivciing  the  opinion. 

[1.]  The  first  ground  of  en-or  assigned  to  the  decision  of  the 
Court  below,  is  the  overruling  the  demurrer  to  the  plaintiff's  de- 
claration. 

This  objection  to  the  declaration  was  taken  at  the  trial  term, 
and  if  good  at  any  time,  certainly  was  not  good  in  arrest  ofjudg* 
ment.  It  is  contended,  that  the  plaintiff  should  have  alleged,  the 
note  was  made  payable  to  the  Bank  of  Columbus,  and  given  a 
correct  description  of  it,  inasmuch  as  Davis,  the  Cashier,  was 
only  the  agent  of  the  Bank.  By  the  14th  Common  Law  rule  of 
practice,  all  matters  appearing  on  the  face  of  the  declaration,  or 
process,  that  would  not  be  good  tit  arraif  of  judgment,  shall  be 
taken  advantage  of  at  the  first  term  of  the  Court.  Hotchkiss, 
948.  In  any  event,  the  declaration  would  have  been  amendahle, 
and  the  objection  would  not  have  been  good,  in  arrest  of  judg- 
ment, and  was  properly  overruled  by  the  Court,  at  the  trial  term. 

[2.]  The  general  ground  of  error  taken,  is  to  the  decision  of 
the  Court  below,  in  sustaining  the  demuri-er  to  the  defendants' 
second,  and  thii*d  pleas.     The  position  assumed  by  the  plaintiffs 
in  error  is,  that  by  the  Common  Law,  on  the  dissolution  of  a  cor 
poration,  all  the  debts  due  to,  and  fmm  the  corjioration,  are  extin- 
guished ;  and  that  when  the  notes  sued  on  were  executed  to  the    ^ 
bank,  the  makers  contracted,  with  reference  to  this  coutingenej ^fl 
VOL.  V.  31  ^m 
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and  that  the  Acts   of  the  Legislature  of  1840,    ^rhich  proTided 
against  that  contingency,  by  requiring  the  assets  of  the  Bank  to 
he  placed  in  the  hands  o£  a  receiver,  ibr'tbe  benefit  of  the  credi- 
tors  thereof,  as  well  as  the  Acts  of  1841,   1842  and  1843,  heia^ 
amendatory  of  the  Act  of  1840,  upon  that  subject,  necessarily  » 
pair  the  ohhf^ntion  of  that  contract^  and  are  therefore  unconstitD- 
tional  and  void.     In  this  State,  on  the  dissolution  of  a  ccrporatioii, 
without  any  special  provision  by  Statute,  all  the  personal  estate 
of  tho  corporation  vests  in  the  ]ictople,  as  succeeding  to  the  rights 
of  the  crown  ut  Common  Law.     Whether  in  eqoity  the  debtors 
to  the  coi-poration  would  be  held  as  truHeea,  for  the  benefit  of  its 
ci-cditors,  it  is  not  necessary  now  to  decide.     The  people  of  the 
Stat^,  in  whom  the  personal  property  of  the  Bank  would  have 
vested,  have,  in  their  soveix)ign   capacity,  by  a  legislative  enact- 
ment, pmvidcd  against  such  a  contingency,  and  afforded  a  remedy, 
by  declaring  that  the  assets  of  the  Bank  shall  be   placed  in  the 
hands  of  a  receiver,  for  the  benefit  of  the  creditors  of  the  banL 
Tho  legal  presumption  is,  that  the  makers  of  the  notes  i^eceived 
from  the  Bank  a  valid cowtideration  therefor.     But  it  is  said,  the 
makers  of  tho  notes  contracted  with  the  Bank  witb  a  direct  ref- 
erence to  this  contingency,  of  the  dissolution  of  the  corporatioa, 
and  it  constituted  an  impoitant  element  in  the  consideration  of 
tho  notes.     It  is  possible  the  contract  may  have  been  made  with 
tho  Bunk  in  view  of  this  contingency,  that  the  Bank   would  lose 
all  remedy  by  which  it  could  enforce  a  collection  of  the  notes  in 
tho  event  of  a  dissolution  of  the  corporation,  against  the  makers; 
but  they  must  also  be  understood  to  have  contracted,  in  view  of 
the   right   of  the    people,  in   whom    the    assets  of   the   Bank 
would  have  vested,  on  a  dissolution  of  the  corporation,  by  a  leg- 
islative enactment,  to  provide  a  remedy  against  such  a  coutingencj, 
and  to  provide  a  remedy  for  the  creditors   of  the  corporation. 
Tho  several  Acts  of  tlie  Legislature  are  remedial  in  their  chanc- 
ter,  and  impair  no  right  vested  in  the  plaintiffs  in  error,  under 
their  contract.     They  are  not  deprived  of  any  ground  of  defence 
which  they  would  have  had  against  the  Bank.     The  Act  of  1843, 
however,  expressly  recognises  and  declares,  that  tihe  assignmenc 
was  made  by  the  Bank,  of  all  its  real  and  pcnonal  debts  and  effectt^ 
to  Carey,  the  assignee,  prior  to  the  judgment  of  forfeiture^  aad 
the  plea  of  the  defendants  negatives  this  legislative  declaratiol), 
which  wo  think  the  Court  below  was  bound  to  notices  as  the  Uw 
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of  the  land,  being  a  public  Statute,  and  therefore  properly  sustained 
the  demurrer  to  the  defendant's  pleas. 

In  regard  to  the  third  assignment  of  error,  perhaps  it  would 
have  been  more  regular  to  have  tendered  the  deed  of  assignment! 
with  the  notes,  to  the  jury ;  but  as  the  assignment  yras  subse* 
quently  proved,  the  plaintiffs'  title  was  made  out  by  different  links, 
in  his  chain  of  testimony,  and  the  Court  did  not  err  in  permitting 
him  to  do  so.  Tlie  next  error  assigned  upon  the  record,  is  the 
admission  of  the  Bank  books  in  evidence  on  the  part  of  the  plain- 
tiff. 

[3.]  The  books  were  offered  in  evidence  for  the  purpose  of 
proving  that  the  assignment  was  duly  made  by  the  officers  of  the 
Bank.  Although  it  is  true,  that  the  books  of  a  corporation  canno^ 
be  received,  to  establish  a  right  in  the  corporation,  as  against  third 
persons ;  yet,  they  may  be  used  for  the  puipose  of  shewing  the 
regularity  and  legality  of  coi'porate  proceedings.  Angel  Sf  Ames 
<m  Corporations^  533-4.  The  assignment  by  the  Bank  to  the  as- 
sigiiee,  of  its  assets,  created  no  new  right :  it  merely  transferred 
what  rights  it  had.  Such  transfer  of  the  defendants'  notes,  placed 
them  in  no  woi^se  condition,  so  far  as  regaixLs  the  merits  of  their 
defence,  than  if  the  suit  had  been  brought  against  them,  by  the 
Bank,  instead  of  the  assignee.  The  books  'of  the  Bank,  we 
think,  were  admissible,  to  shew  that  the  assignment  of  the  assets 
was  regularly  and  legally  made  to  the  assignee.  By  the  Act  in- 
corporating the  Bank  of  Columbus,  it  is  provided—  *'  No  less 
than  four  directora  shall  constitute  a  Boai*d,  for  the  transaction  of 
business,  of  whom  the  President  shall  always  be  one,  except  in 
case  of  sickness,  &c."  Prince,  85.  It  is  insisted  by  the  plaintiffs 
in  error,  that  notwithstanding  there  were  four  directors  present, 
at  the  time  the  assigpimeut  was  made,  that  one  of  them  being  the 
Cashier  of  the  Bank,  he  could  not  act  in  the  capacity  of  director 
and  Cashier  at  the  same  time — and  that  one  of  the  directors 
(Schley)  stated,  that  he  never  purchased  any  shares  in  the  stock  of 
the  Bank;  that  thirty  shares  were  transferred  to  him  by  Smith  and 
Davis,  to  make  him  eligible  as  a  director,  and  did  not  know 
what  he  had  done  with  the  certificate.  The  position  assumed  is, 
that  under  the  state  of  facts  disclosed,  the  directors  were  not  au- 
thorised, under  the  charter,  to  make  the  assignment. 

[4.]  Persons  acting  publicly  as  officers  of  a  corporation,  are  to 
be  presumed  rightfully  in  office,  so  &r  as  it  regards  Uiird  persons^ 
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aiifl  their  oflicini  acts  will  be  biTiding  on  the  corporation,  to  tbe 
extent  of  the  rights  of  8Hch  third  pei*sona.  Angel  if  Amu^  81, 
82.  An  (iffiocr,  th  facto,  is  one  coming  into  office,  by  colowr  of  elec- 
tion, ami  all  his  acts  are  good,  until  he  i»  removed ;  at  leaist  so  fars 
they  concern  the  public,  or  the  lights  of  third  persons,  who  haveaa 
interest  in  the  act  done.      Thepvaph  vs.  Colli /u^  7/A  John.  Hep,  549. 

[5.]  It  does  not  appear  on  the  face  of  this  record,  that  itillIle^ 
cssary  for  the  defence  of  the  defendants,  that  the  question  of  tbe 
plaintii!*'s  tiile  to  the  notes,  should  be  inquired  into  ;  and  we  held 
in  /'/>/</  rs.  Thorntuny  1  KvUy,  306,  that  the  question  of  title  in 
ner^otiablc  p^kper,  is  one  which  a  defendant  ivHl  not  be  permitteJ 
to  raise,  unless  it  is  made  to  appear,  that  is  necessary  for  tbe  pQ^ 
poses  of  his  defence.  The  record  exhibits  the  fact,  that  the  notw 
,were  given  by  the  defendants,  for  money  advanced  by  the  Bank 
to  them,  to  purchase  cotton. 

It  is  unnecessary  to  consider  the  exception  to  the  admissibiLtr 
of  the  copy-deed  of  assignment  in  evidence,  as  the  i-ecoid  shevrs^ 
that  afterwaids,  the  plaintift' inUoduced  the  original  deed  in  evi- 
dence, after  having  duly  proved  its  execution,  on  the  day  it  bore 
date,  and  that  the  assignee  took  the  control  of  the  assets  of  tbe 
13ank.  The  deed  of  assignment  is  dated  on  the  10th  of  June, 
1843,  and  the  judgment  of  forfeiture  was  rendered  against  tbe 
Bank  on  the  13th  day  of  the  same  month. 

The  Court  charged  the  jury  that  the  validity  of  the  deed  of  as- 
iignnient  could  not  be  inquired  into,  to  which  the  defendants  ex- 
cepted. 

The  charge  of  the  Court  must  be  understood,  in  reference  to 
the  facts  before  it.  The  defendants  were  indebted  to  the  Bank. 
for  money  advanced  to  them,  for  which  these  notes  were  eiv«. 
The  record  does  not  show  it  was  necessary  for  their  drfenct  ihM 
they  should  inquire  into  the  validity  of  the  plaintiff's  title  as  wii 
ruled  in  Field  cs.  T/twrw/c/w,  and  in  thatjview  of  the  case  theCooit 
did  not  err,  in  charging  jury,  that  the  validity  of  the  ^ignmenl 
cc»uld  not  be  inquired  into  bi/  the  defendants.  The  whole  recorf 
exhibits  an  ellbrt,  on  the  part  of  the  defendants,  to  get  clear  of 
an  honest  debt,  by  the  misfortunes  of  their  creditors  rather  dian 
the  justice   of  their  defence. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  26. — Francis  Damels,  plaintiff  in  error,  vs.  Kyle  &  Bar- 

NETT,  defendants  in  error. 

» 

tl.]  Notice  by  a  Bank  tbat  it  will  receive  on  drpositr  llip  ileitrcciulcil  liills  of 
another  Bank,  is  no  evidence  of  the  iuMilvcucy  of'the  Bunk  making  snch  offer. 

[2.]  If  the  holder  of  a  Bunk  check  neglect  to  present  the  same  for  payment 
within  a  reasonable  time,  aa<l  tlio  Bank  fail  between  the  time  of  drawing  and 
the  presentation  thereof,  tlie  drawer  i:»  tliMthurgcd  fnim  liability,  to  the  extent 
of  the  injury  he  has  sustaiaed  by  reason  of  said  failure. 

[3«]  The  general  doctrine  applicable  to  Bank  checks  extends  to  all  kolden, 
whether  payees  or  tranKferees,  and  that  is,  that  in  order  to  charge  the  drawer 
in  case  of  dishonor,  the  same  must  be  presented  lor  payment  within  a  reasona- 
ble time,  and  notice  given  to  the  drawer  within  a  like  reasonable  time,  other- 
crwite  the  deUy  is  at  the  peril  of  the  holder. 

Assumpsit,  tried  before  Judge  Alexander,  Muscogee  Superi- 
or Court,  May  Term,  1848. 

The  action  in  this  case  was  predicated  upon  a  check,  of 
which  the  following  is  a  copy : 

'"  Columbus,  January  15, 1842. 

Bank  of  Columbus,  pay  to  L.  Gambrill  or  order,  five  hundred 
and  twenty-four  dollars. 

KYLE  &  BARNETT. 
$524  00. 

Indorsed,  L.  GA*MBRILL." 

The  check  having  been  transferred  by  indorsement  to  the  plain- 
tiff in  error,  the  suit  was  brought  in'his  name. 

Upon  the  trial,  the  check,  and  also  the  protest  made  upon  its 
presentation  for  payment,  and  the  non-payment,  were  successive- 
ly read  in  evidence  to  the  jury,  when  the  plaintiff  closed. 

The  defendants  having  pleaded  specially,  that  when  said  check 
was  drawn  on  the  said  Bank  of  Columbus,  to  wit:  on  the  fifteenth 
day  of  January,  1842,  the  said  Bank  was  solvent,  and  paid  checks 
thereon  promptly,  on  presentation ;  and  that  before  the  presenta- 
tion thereof,  to-wit :  on  the  first  day  of  April,  1842,  the  said  Bank 
failed,  and  suspended  payment,  with  the  funds  of  these  defendants 
on  deposit,  to  an  amount  more  than  sufficient  to  pay  said  check ; 
and  that  by  the  failure  to  present  said  check,  these  defendants 
were  injured,  to  the  extent  of  the  total  loss  of  said  funds — pro- 
ceeded to  the  proof  of  their  plea. 

They  proved  from  the  books  of  the  bank,  that  the  defendauta^ 
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Qt  tho  <ln!p  (»f  the?  check,  Imd  oil  deposit  in  said  Bank  over  two 
tlioiisaiul  floll.'iivt.  Tlir  Clerk,  who  identified  and  pro%*e*l  the 
lK»c»ks,  did  not  kij(»\v  whiit  funds  defendants  deposited.  It  ep 
pea  red  also,  from  the  books,  that  the  defendants  had  checked  out 
all  of  ihoir  deposits  except  $524  yV,.  which  last  umount  appear- 
ed still  to  remain  to  their  credit.  The  witness,  (the  ClerkO  far- 
ther stated  that  he  left  said  Hank  as  Clerk,  about  the  7th  Janua- 
rv>'lS42  ;  that  the  Hank  had  been  in  a  state  of  suspension  some 
time  bc>fore  that,  and  believed  that  it  had  resumed  specie  pay- 
ments on  the  firat  of  January,  1842,  under  the  Act  of  the  Legisla* 
tuix*  of  184 1 ;  and  that  alniut  the  time  he  left  said  Bank  it  paid  spe^ 
cie  upon  some  of  its  demands ;  thougJU  specie  was  not  demanded 
upon  checks.  The  counsel  for  plaintiff  proposed  to  ask  the  wit- 
ness if  (at  the  date  of  the  check  sued  on)  there  was  hanging  at 
the  counter  of  tlie  Hank  (»f  Columbus,  a  notice  to  the  public  that 
it  would  receive  PlanteiM  and  Mechanics'  Bank  bills,  and  otlier 
depreciated  ])aper  on  deposit,  and  that  it  was  paying  out  the 
same  to  its  depositors,  who  should  deposit  such  paper,  wbidi 
was  (dijected  to  by  defendants*  counsel,  and  the  objection  was  sus- 
tained by  tho  Court  below,  and  decided  to  be  improper.  To 
which  decision  the  counsel  for  the  plaintiff  excepted. 

Col.  Seaborn  J  ones  was  then  sworn  on  the  part  of  the  defen- 
dants, and  stated,  the  Hank  resumed  specie  payments  on  the  1st 
January,  1842,  under  the  requirements  of  the  Act  of  the  Legisla- 
ture of  1841,  on  that  subject,  aarl  that  said  Bank  paid  specie,  hut 
did  ]U)t  remember  whethtu'  upon  the  bills  of  said  Bank  oi  checks 
drawn  upon  it,  but  that  it  paid  all  presented  by  him,  either  in 
specie  or  specie  funds,  but  did  not  remember  whether  he  presen- 
ted bills  or  checks,  and  that  the  Bank  suspended  specie  payments 
again  in   March  1842. 

The  plaintiff'  then  introduced  Sterling  F.  Grimea  as  a  witness, 
who  testified  that  the  Hank,  in  January,  IS42,  received  Planters 
and  Mechanics'  Bank  bills.  Central  Hank  bills,  and  Alabama  Bank 
bills  in  payment  of  notes,  (sent  to  said  Bank  for  collection,)  payable 
in  New  York,  with  currentratesofezc^aii^e,  and  charging  121-2 
to  1/)  per  centum  premium,  as  the  current  rate  of  exchange  upon 
New  York.  Augustus  Peabody  was  als<i  introduced  as  a  witness  on 
pait  of  plaintiff,  who  testified  that  he  went  into  said  Bank  of  Co- 
lumbus as  Clerk,  within  four  or  five  days  after  John  D.  Carter,  the 
former  Clerk,  left  said  Bank  as  Clerk,)  which  was  a  short  time  be^ 
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fore  the  middle  of  January  1842,  and  that  he  remained  in  said 
Bank  as  Clerk  until  it  finally,  suspended  specie  payments  alto- 
gether and  that  while  he  was  in  said  liank  as  Clerk,  it  did  not 
pay  specie  upon  checks  drawn  upon  said  Bank  by  depositors,  but 
paid  checks  in  Planters  and  Mechanics'  Bank  bills  and  other  de- 
preciated bills,  and  that  it  paid  specie  only  upon  its  own  bills.  It 
was  also  in  evidence  that  the  plaintiff  resided  out  of  the  State  of 
Georgia. 

The  cause  was  submitted  to  the  jury  upon  the  foregoing  evi- 
dence, when  the  plaintifTs  counsel  requested  the  Couit  to  charge 
the  jur^,  that  if  they  believed  from  the  evidence  that  the  Bank  of 
Columbus  was  not  paying  specie  upon  checks  draws  upon  it,  at 
the  time  of  the  drawing  of  said  check  and  aflerwai'ds,  but  paying 
them  in  currency  at  12  1-2  to  15  per  centum  discount,  then 
the  defendants  have  not  sustained  loss,  or  if  any,  only  the  differ- 
ence of  the  depreciated  currency  at  the  date  of  the  check,  and  at 
the  time  of  the  presentation.  That  the  defence,  if  good  at  all, 
would  be  good  only  between  the  drawers  and  the  drawees,  and 
not  against  the  plaintiff,  who  is  the  indorser  and  bona  fide  holder 
without  notice,  and  for  a  valuable  consideration.  All  which  the 
Court  refund  to  charge,  to  which  refusal  the  plaintiff's  coun- 
sel excepted. 

The  Judge  below,  in  his  certificate  to  the  Bill  of  Exceptions  certi- 
fise  to  the  additional  fact,  that  he  instructed  the  jury,  "  if  the  defen- 
dants had  on  deposit  in  said  Bank,  money  or  any  effects  of  value  at 
the  time  of  the  drawing  said  checks  and  the  holder  thereof  failed  to 
present  the  same  for  payment  within  reasonable  time,  and  the  Bank 
failed  between  the  time  of  drawing  and  the  presentation  there- 
of, then  the  drawers  were  discharged  from  liability  on  said  check, 
to  the  extent  of  the  injury,  they  may  have  sustained  by  reason  of 
such  failure." 

John  Schley,  for  plaintiff  in  error. 

Jones,  Bbnnino  &  Jones,  and  Holt,  for  defendants. 

Points  submitted  for  plaintiff  in  error. 

The  first  ground  taken,  that  the  Court  en*ed  in  deciding  that  the 
plaintiff's  counsel  could  not  ask  the  defendants'  witness,  John  D. 
Carter,  upon  the  cross-examination,  "  If  at  the  date  of  the  check 
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»\ivd  on,  there  was  han|?iii<^  at  the  counter  of  the  Bank  of  Colum- 
hiis,  a  notice  to  the  public  that  it  would  receive  Planters  and  Me- 
chanics* Hank  bills  and  other  depreciated  paper  on  deposit, 
and  thnt  it  was  paying  out  the  saiqe  to  its  depoAitors  who 
8hoiild  deposit  such  paper."  BeH  on  presmmptioiu  of  Law  and 
Truxt.p,  a  12  /o  216.     Ut  Greeftlcafs  Ev,  wee,  53. 

Tlie  second  ground  taken,  that  the  Court  erred  in  refusing  to 
charjrc  rlu*  jury,  *•  That  if  they  believe  from  the  evidence  that  the 
Bank  oi  Columbus  was  not  paying  specie  upon  checks  drawn  up- 
on it,  at  the  time  of  the  drawing  of  said  check  sued  on,  and  after* 
wards,  but  paying  them  in  currency  at  12  1-2  to  15  per  centum 
discount,  that  the  defendants  have  not  sustained  loss."  Ex  j>arU 
Brown,  2  Si  or  if  Itfj),  502  to  515,  Story  on  Promissory  Noia,  ifc, 
sec,  497  and  498.  Stori/  on  Bills,  #ec.356.  Wallace  vs.  MeConnd^ 
13  Peters'  Rep.  136. 

The  third  ground  taken,  that  the  Court  erred  in  refusing  to  charge 
the  jury,  "  That  if  they  bcHeve  from  the  evidence  that  the  Bank 
of  Columbus  was  not  paying  specie  upon  checks  drawn  upon  it 
at  the  time  of  the  drawing  of  said  check  and  afterwards,  hut  p4V- 
ing  them  in  cuirency  at  12  1-2- to  15  per  centum  discount,  and 
that  if  the  defendants  sustained  any  loss,  that  it  could  ^nly  be  the 
difference  between  the  value  of  the  depreciated  currency  at  the 
date  of  the  check,  and  at  the  time  of  the  presentation.*'  Ex  parte 
Broirn,  2  Stori/  Rep.  502  to  516. 

The  fourth  ground  (aken,that  the  Court  erred  in  refusing  to  charge 
the  jury,  "That  the  defence,  (of  loss  in  consequence  of  the  failure 
of  the  Bank  between  the  dat^  of  the  check  and  its  presentation,) 
if  good  at  all,  would  be  good  only  between  the  drawers  and  the 
payee,  and  not  against  the  plaintiff,  who  is  the  indorsee  and  bo»€ 
Jide  holder,  without  notice  and  for  a  valuable  consideration."  Sto- 
ry on  Promissory  Notes,  sec.  491.     Chitty  rm  Bills^  p.  412,  87. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  assumpsit  tried  on  the  appeal  he&re 
Judge  Alexander,  at  the  Supenor  Court  of  the  county  of  Mqsgo- 
gee,  at  May  tenn,  1848.  It  was  brought  upon  a  Bank  check 
drawn  by  the  defendants,  Kyle  and  Baniett,  upon  the  Bank  of 
Columbus,  for  $524,  in  favor  of  L.  Gambrill,  or  order,  and  was 
indorsed  by  him  to  the  plaintiff.     The  check  bore  date  the  I5ck 
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day  of  January,  1812,  and  was  presented  for  payment,  and  no- 
lice  given  of  non-payment,  on  the  15th  day  of  Apiil  thereafter. 

The  defendant  offered  testimony  to  show  that  the  Bank  of 
Columbus  was  solvent,  and  paying  promptly  all  drafts  upon  it, 
when  the  check  was  drawn,  and  that  the  money  was  lost  by  th« 
laches  of  the  holder.  The  plaintiff,  in  rebuttal,  proposed  to  prove 
that  at  the  date  of  the  check  sued  on,  thero  was  hanging  at  the 
counter  of  the  Bank  of  Columbus,  a  notice  to  the  public,  that  it 
would  receive  Planters*  &  Mechanics*  bills,  and  other  depreciat- 
ed papci^  on  deposit ;  and  that  it  was  paying  out  the  same  to  its 
depositors  who  should  deposit  such  paper;  which  was  objected 
ed  to  by  the  defendant's  counsel,  and  the  testimony  excluded  by 
the  Court,  whereupon  the  plaintiff,  by  his  counsel,  excepted. 

After  the  evidence  was  closed,  the  plaintiff's  counsel  requested 
the  Couitto  charge  the  juiy,  "that  if  they  believed  from  the  evi- 
dence, that  the  Bank  of  Columbus  was  not  paying  specie  upon 
checks  drawn  upon  it  at  the  time  of  the  drawing  of  said  check, 
and  afterwards,  but  paj^ng  them  in  currency  at  12^  or  15  per 
cent,  discount,  that  the  defendants  have  not  sustained  loss,  or  if 
any,  only  the  difference  between  the  value  of  the  depreciated  cur- 
rency at  the  date  of  the  check,  and  at  the  time  of  its  presentation. 
And  that  the  defence  set  up,  if  good  at  all,  would  be  good  only  be- 
tween the  drawei-8  and  the  payee,  and  not  against  the  plaintiff, 
who  is  the  indorser  and  bona  fide  holder  without  notice,  and  for 
a  valuable  consideration." 

All  which  the  Court  refused  to  charge,  to  which  the  plaintiff's 
counsel  excepted.  The  presiding  Judge  accompanies  his  certifi- 
cate with  this  additional  statement,  "  that  he  instructed  the  jury, 
among  other  things,  that  if  the  defendant  had  on  deposit  in  said 
Bank,  money,  or  any  effects  of  value^  at  the  time  of  drawing  said 
check,  and  the  owner  thereof  failed  to  present  the  same  for  pay- 
ment within  reasonable  time,  and  the  Bank  failed  between  the 
time  of  drawing  and  the  presentation  thereof,  the  drawers  were 
discharged  from  liability  to  the  extent  of  the  injuiies  they  may 
have  sustained  by  reason  of  said  failure.** 

When  this  case  was  before  this  Court  l)efore,  (see  1  Kelly,  304,) 
we  held,  upon  the  authority  of  Kent  and  Story,  and  the  most  emi- 
nent jurists  of  England  and  this  country,  "that  the  drawer  of  a 
Bank  check  had  no  right  to  complain  of  its  not  being  presented 
for  payment,  unless  before  presentment  the  drawee  has  failed,  or 
VOL.  V.  32 
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ID  some  other  way,  l)y  rea.son  of  the  holder's  failure  to  presenl,  the 
drawer  has  sustained  injuiy,"  We  are  not  disposed  to  disturb 
that  deci>ioi). 

[1.]  As  to  the  rejection  of  the  testimony,  by  the  Court  below, 
of  the  notice  which  was  hung  up  at  the  counter  of  the  Bank  of  Co- 
lumbus, the  record  does  not  disclose  opon  what  ground  it  was 
ruled  out.  We  are  satisfied  it  was  wholly  irrelevant.  What 
proof  WJLS  it  of  the  insolvency  of  the  Bank,  that  it  advertises  that 
it  would  receive  depreciated  bills  upon  deposit,  and  pay  in  the 
same  paper?  Or,  to  put  the  construction  upon  the  notice  given 
to  it  by  the  plaintiff's  attorney;  might  not  the  soundest  insti- 
tution in  the  L'nion  be  willing,  for  particular  reasons,  to  receive 
on  deposit  the  bills  of  the  Planters  and  Mechanics*  Bank,  al- 
though under  par  at  the  time  ?  Perhaps  to  sustain  their  credit, 
this  coi*])(n'ation  had  indemnified  the  Bank  of  Columbus  to  do 
this.  At  any  rate,  we  see  in  this  circumstance,  no  evidence 
whatever,  that  the  Bank  of  Columbus  was  either  unable,  or  un- 
willing to  i)ay  its  checks  upon  presentation. 

[2.J  Without  stopping  to  scrutinize  very  minutely  tlie  instruc- 
tions requested  by  counsel,  or  as  given  by  the  Court,  we  think 
that  the  case  was  fairly  submitted  under  the  evidence,  to  the  ju- 
ry. It  is  in  proof,  that  the  drawers  had  a  deposit  in  the  Bank 
of  Columbus  at  the  date  of  the  check,  enough  to  pay  it  upon  pre- 
sentation. The  testimony  is  conflicting  as  to  whether  or  not 
the  Bank  was  paying  specie  upon  checks  in  January,  1842.  The 
check  sued  on  was  not  presented  for  three  months,  when  the 
Bank  had  failed,  in  the  language  of  the  charge,  were  not  **  the 
drawers  discharged  from  liability  on  said  check,  to  the  extent  of 
the  injuiy  which  may  have  been  sustained  by  reason  of  such  fail- 
ure V     Such  we  believe  to  be  the  law  of  the  case. 

To  prevent  any  misconsti*ucti(m  of  an  inadvertent  expression 
in  the  cliarg(;,  to  the  effect  that  checks  may  be  drawn  as  money 
kj:  I '  a/ii/  vjl'rcts  of  value,  I  would  remark  that  checks  are  drawn 
r.n  money  only,and  payable  in  nothing  else  but  specie  or  its-equiv- 
alent, 

1 3. J  It  was  insisted  that  the  defence,  if  good  at  all,  would  be 
available  only  between  the  drawers  and  the  payee,  and  not 
agun^tMic  plnintin',  who  is  tho  indorser  and  dona  ^de  holder 
without  notice,  for  a  valuable  consideration. 

But  the  general  rule  applicable  to  these  iustruinents  exends  to 
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<ill  holders,  whether  payees  or  transferrees ;  and  it  is,  that  in  or- 
<ler  to  charge  the  drawer  in  case  of  dishonor,  he  is  bound  to  pre- 
sent the  same  for  payment  within  a  reasonable  time,  and  to  give 
notice  thereof  to  the  drawer,  within  a  like  reasonable  time  ;  oth- 
erwise the  delay  is  at  his  own  peril.  3 Kent's  Com.  sec.  ^^,  p-  88, 
^1,  (^th  Ed.)  cutty  on  Bills,  ch.  8,  p.  246,  248.  Id,  ch.  9,/?. 
412,  416,  418,  420.  Id.  ch.  11,  p.  546,  547.  (%th  Ed,)  6  Bam. 
and  Cress,  note,  373.  3  WaUs,  303.  3  John.  Casts,  259.  7  Term^ 
430. 

If  payment  is  not  thus  i^gularly  demanded,  and  the  Bank  or 
bankers  should  fail  before  the  check  is  presented,  the  loss  will  be 
the  loss  of  the  holder,  who  will  make  the  check  his  own,  and  at 
his  sole  risk,  by  his  laches.  Story  on  Prom.  Notes,  626,  627, 
Carr  ^r  Marshall,  75.  3  Scott  N.  R.  5%i5.  4  Bam.  if  Cress. 
330,  333.  The  reason  for  this  strictness  is  said  to  be,  that  a 
check,  unlike  a  bill  of  exchange,  is  generally  designed  for  imme- 
<liate  payment,  and  not  for  circulation;  and  therefoiD  it  becomes 
the  duty  of  the  holder  to  present  it  for  payment  as  soon  as  he 
reasonably  may,  and  if  he  does  not,  he  keeps  it  at^his  own  peril. 
Story  on  Promissory  Notes,  627.  Per  Bayley,  J.  in  Down  vs.  Hal' 
ling,  4  Bam,  8f  Cress.  333. 

The  judgment  below  must  be  affirmed. 


No.  27. — Edward  Carey,  Assignee,  plaintiff  in  error,  vs.  Datid 
P.  HiLLHousE,  and  others,  defendants. 

£1.]  No  persons  are  parties  defendants  to  a  bill  in  Chancery,  except  such  ai 
are  described  and  named  an  such,  and  against  whom  a  sab^xBoa  is  prayed. 

[2.]  The  amendments  to  a  bill  generally  refer  to  the  time  of  suing  out  the  origi- 
nal bill;  they  become  part  of  the  original  bill,  and  with  it  constitute  but  one 
record. 

£3.]  A  copy  of  the  bill  and  the  subpoena,  may  bo  served  by  a  private  individual, 
as  well  as  by  I  he  sheriff,  officially. 

£4.]  When  a  defendant,  described  as  such  in  the  bill,  and  against  whom  a  sub- 
poena is  prayed,  is  served  with  a  copy,  and  with  it,  with  a  subpcena  referring 
to  the  bill  in  its  descriptive  parta,  and  containing  the  names  of  other  defendants 
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yet  which  docs  not  contain  thn  name  of  thai  defendant — Held^  that  such  ser- 
vice \&  sufficient  to  rv(juire  such  defendaut  to  appear  aod  answer. 

In  Equity,  Muscogee  Superior  Court,  May  Term,  1848.    Be- 
fore Judge  Alex.\ndlr. 

The  facts  are  embodied  m  the  opinion  of  the  Court. 

Jones,  Benxixg  &  Jones,  and  DoUGHERxr,  for  tbe  plaintiff  in 
error. 

Colquitt  &:  Wellborn,  for  the  defendattt  in  error,  David 
P.  Hillhouse,  submitted  that  the  question  in  the  cause  arrtse 
from  the  face  of  the  record  itself,  viz  :  Whether  the  Court 
below  had  cned  in  vacating,  by  its  order,  an  entry  of  serxice  of 
the  bill  in  hand,  indorsed  upon  it  by  the  sheriff*  of  Richmond ;  it 
appearing  to  the  Court,  as  it  does,  that  no  subpoena  or  other 
procesH  was  prayed  for  by  complainant  againat  said  Hillhouse, 
and  that  he  was  not  named  in  the  subpoena  or  process  which  was 
sued. 

1st.  Does  any  doubt  exist  as  to  the  jurisdictional  regularity-  of 
the  proce(jding  by  inotion^  that  was  had  in  Muscogee  Superior 
Court,  in  the  case  brought  up  for  review  ?  That  the  Court  haJ 
authority  to  hear  the  motion,  and  that  such  indeed  is  the  moil 
usual  m<Kle  of  proct'dure  in  such  ca^see,  is  easily  shewn.  5  Ran- 
dolph, 039.  4  Johfin.  191.  17  Johns,  484.  1  Doyg.  194,  [first 
Avierlcan  Edi.)  1  Salh.  93.  R.  M.  Charlton^»  RejK  353.  IS 
Eng.  Corn.  Law  Iltjj.  27n.  20  Eng.  Com,  Law  Rep,  344.  An 
examination  of  tho  cases  cited  will  shew,  that  Courts  by  wav  of 
relief,  grant  on  proper  grounds,  motions  to  quash^. /Ji^,  or  other 
processes,  and  lo  subserve  truth,  at  will  order  entries  to  be  m»de 
or  annulled  touchinLC  them,  by  those  charged  with  their  execution, 
even  though  the  facts  on  which  the  motions  are  made,  exist  dthors 
the  record.  In  the  case  under  review,  the  bill  served  upon  Hill- 
house  discloses  tho  fact,  that  his  name  did  not  appear  at  the  time 
the  copy  was  handed  to  him,  either  in  the  prayer  for  the  subpc- 
na,  or  in  the  subpoena  itself.  It  is  also  apparent,  that  no  other 
process  than  the  >ul)p(ena,  was  asked  for  or  issued. 

2d.  Did  the  Court  (mt  in  granting  the  motion  that  was  made, 
to  vacate  tho  certificate  of  service  of  the  bill  thus  predicamentcd 
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returned  aiul  of  file  us  it  wa«,  in  office?  That  no  one  is  a  party 
to  a  bill  in  Chancery,  or  obliged  to  appear  to  it,  except  those 
against  whom  subpoena  or  other  process  is  prayed,  and  upon 
whom  vSubpcDua  or  other  process  is  served,  is  a  familiar  elemen- 
tally rule  of  Chancery  pleading.  1  Ncwl.  Ch,  Prac.  60.  {^rst. 
Amer,  EdL)  2  Mad,  Ch.  Prac.  200.  Stort/'s  Eq,  PL  44,  amt 
note  3.  Executors  of  Brasher  and  others  rs,  IVaters  and  others^ 
3  Johns.  Ch.  Rep.  410.  Fawkes  vs.  Pratt,  1  Pierre  William* s  Rep. 
593.  Indeed,  it  is  manifest,  that  it  is  alone  by  the  8ei*vice  of  its 
suhpcena  or  process,  directed  to  the  defendant  in  error,  that  the 
Cqurt  can  getjurisdiction  of  him.  The  Court,  then,  in  Muscogee, 
was  right  in  the  supposition  that  Hillhouse  was  not  a  party  to  the 
bill  thus  informally  sened  upon  him,  either  as  originally  framed, 
or  as  amended.  The  service  of  the  bill  then,  upon  Hillhouse,  or 
rather  the  handing  of  a  copy  of  it  to  him  by  the  sheriff  of  Rich- 
mond, WIS  evidently  not  an  official  act ;  that  is  to  say,  it  was  not 
an  act  done  by  the  shenif,  in  obedience  to  any  duty  which  the 
general  law  of  his  office,  or  the  mandate  of  the  Court  in  this  par- 
ticular instance,  recjuired  of  him.  As  such,  it  was  merely  gratu- 
itous, and  therefore  null.  In  such  circumstances,  it  was  clearly 
not  entitled  to  go  uj)on  the  files  of  office,  or  to  become  a  part  of 
the  record  of  the  case.  Of  what  lightful  value  was  it,  tlien,  to 
the  complainant  in  error?  The  complainant  moved  a  second 
amendment  of  the  bill,  on  objection  taken  to  the  disputed  service, 
with  a  view  to  meet  the  rule  of  pleading.  But  this,  of  courae, 
could  only  be  made  available  with  reference  to  future,  not  to  past 
service.  To  hold,  that  the  mere  ex  parte  insertion  of  the  name 
of  the  defendant  in  eiTor,  as  a  party  in  the  prayer  and  process,  at 
a  period  subsequent  to  the  alleged  service,  could  by  retroactive 
operation,  render  valid  that  attempt  at  service  which  was  void 
at  the  time  it  was  made,  would  be,  in  effect,  an  abrogation  of  the 
rule  of  pleading  previously  refeiTed  to.  If,  in  fine,  the  service 
were  binding  when  made,  no  amendment  in  the  respect  proposed 
by  complainant  in  the  second  instance^  was  necessary ;  if  not,  no 
amendment  or  other  act,  following  it  in  order  of  time,  can  make 
it  80.  The  most  then  that  could  in  any  event  be  said  of  the  pro- 
ceeding complained  of,  is,  not  that  the  Court  erred  in  passing  the 
order  vacating  the  objectionable  return  of  the  fiheiiff  of  Rich- 
mond, but  that  it  only  declared  by  its  judgment,  that  to  be  void, 
which  was  void.     But  the  tenacity  with  which  this  fallacious  and    ^ 
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ilcliisivr  ceil i[ir rill.'  i.-s  ndhcred  tt)  by  complainant,  vindicate*  the 
Couii  i'niTii  tlv  imputation  of  having"  rendered  an  unnecessary 
jml^iiK'iJi  in  tlic  j)iviiii>o.<.  It  wtxa  projicr  that  the  Court  sLod Id. 
ill  this  rooi'ct,  protcfct  its  own  ])nicecdin5's,  and  the  rights  ^nd 
jii'it  !)|)]>n'lM-iisioris  of  a  citizen,  again:$t  the  possible  consequen- 
ces of  tin*  iiiforniril  proc«vluro  of  complainant  in  the  Court  l»e!ow. 

r.!f  the  Cotfrf. — XisiiET,  J.  delivering  the  opinion. 

This  bill  wad  filed  hv  Edward  Carey,  assignee,  against  Dan- 
iel McDoiirrald  and  others,  to  charge  theniy  as  stockholder?  iii 
the  Planters  tc  Mechanics'  Bank  of  Columbus.  At  the  firrf 
term  of  tlio  liill,  leave  was  granted  the  complainant  to  amend,  by 
adding  new  ]>arties  defendants,  and  time  given  for  service;  so 
also,  at  the  next  term  following.  In  pursuance  of  the  leave  to 
amend  last  gninted,  the  complainant  amended  by  inserting  tbe 
name  of  Daniel  P.  Hillhouse  as  defendant,  in  the  bill,  imtoedi- 
ntely  after  the  names  of  the  persons  already  in  it.  A  second 
original  and  cojiy  of  the  hill  thus  amended,  ^vas  sent  to  the  coun- 
ty ofllichmond,  the  residence  of  Hillhouse,  for  service,  and  with 
it  a  subpoena,  which  suhp(pna  in  its  caption  named  the  original  de- 
feiidants^  and  did  vot  nanjic  HillhovsCf  and  was  addressed  to  the  de- 
fc.ndanf^,  A  copy  of  the  amended  bill  with  this  subpcBna  was 
8erv(;d  upon  Hillhouse  by  the  shenff  of  Richmond  county,  as  ap- 
peared by  his  ceitificate  entered  on  the  second  original,  dulv  by 
him  returned  to  the  Court  in  Muscogee  county,  Avhere  the  origi- 
nal bill  was  filed.  At  the  term  of  the  Superior  Court  of  Miuco- 
gee  county  next  following  the  return  of  said  second  original, 
counsel  for  Hillhouse  moved  the  Court  that  the  sherifPs  certifi- 
cate of  the  senice  of  the  same  be  annulled,  and  set  aside,  and 
Hillhouse  be  discharged,  upon  the  ground  that  the  service  was 
mad(^  ir/thot/t  a  process,  and  without  a  j/rai/er  for  a  process  in  the 
original  hill.  VVhi<:h  motion  was  granted,  and  the  certificate  of 
service  annulled,  and  Hillhouse  discharged.  To  the  decision,  on 
this  motion,  the  counsel  for  the  complainant  excepted. 

The  grounds  occupied  by  the  counsel  for  the  defendant  are,  that 
he  should  be  discharged — 

1st.  Ih'cause  he  was  no  party  to  the  bill,  there  being  no 
prayer  for  process  against  him,  and  farther,  he  being  no  where 
named  in  the  bill  as  a  party  defendant. 
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2d.  Because  if  a  party — and  if  ibere  is  in  the  bill  a  pi*ayer  for 
process  against  him,  yet  no  subpcena  was  in  fact  served  upon  him. 
In  support  of  the  last  ground,  they  say  that  his  name  is  not  found 
in  the  subpoena  at  all ;  it  is  not  directed  to  him ;  that  the  sheriff* 
of  Richmond,  therefore,  had  no  authority  to  serve  him,  and  hav- 
ing 8ei*ved  him,  the  act  of  service  was  unofficial,  and  the  service 
a  nullity.  The  conclusion  they  draw  is,  that  Hillhouse  is  not  le- 
gally before  the  Court,  and  must  therefore  be  discharged. 

[1.]  To  use  the  language  of  an  English  Chancellor,  it  is  not 
every  one  that  a  party  plainlifT  chooses  to  talk  about  or  to  com- 
plain against,  that  is  a  party  defendant  to  a  bill.  No  persons  are 
parties  defendants  to  a  bill  in  Chancery,  except  those  against 
whom  process  is  prayed,  and  who  are  specially  named  and  de- 
scribed in  it  as  defendants.  It  has  been  held  that  persons  may 
be  made  parties  by  a  clear  statement  in  the  bill  to  that  effect, 
without  a  prayer  ibr  subpoena  against  them.  But  1  have  no  doubt 
but  that,  by  a  gi^at  preponderance  of  authonty,  to  make  one  a 
party,  there  must  be  a  prayer  for  process  against  him.  That  is 
the  established  test.  Brasher  vs,  VanCortlandt,  2  J,  Ch.  R,  245. 
Verplanck  vs.  Mercantile  Ins,  Co.  of  New  Yorh,  2  Paige  R.  449, 
450.  1  Marsh,  K,  R.  594.  2  Dickens  R,  707.  Fawkes  vsl  Pratt, 
1  P.  Will  R.  592,     15  Vesey,'l6i,     Story's  Eq.  Plead,  sect.  44. 

1  DanieVs  Ch.Prac.  444,  445. 

[2.]  We  are  then  to  enquire  whether  there  is  in  this  bill,  a 
prayer  for  process  against  the  defendant,  Hillhouse,  as  it  stood 
when  amended  by  the  insertion  of  his  name.  The  amendment 
becomes  part  and  parcel  of  tlie  original  bill ;  the  oiiginal  bill  and 
amendment  constitute  but  one  record,  ceitainly  in  this  case, 
where  the  amendment  was  as  to  a  party — where  the  bill  was  yet  in- 
complete— where  no  issue  had  been  fonned,  and  it  was  yet  at  it» 
appearance  term.  Amendments  refer,  generally,  to  the  time  of 
filing  the  oiiginal  bill.     1  DanicVs  Ch.  Prac.  455.      Vose  vs.  Glynn, 

2  Dick.  441.     Hard  vs.  Everett,  1  Paige,  124.      Walsh  vs.  Smith, 

3  Bland.  9,  20.     O' Grady  vs.  Barry,  1  Irish  Eq.  56.     Story  Eq. 
Plead,  sects.  332,  885. 

In  reference,  then,  to  the  question  before  me,  Hillhouse  occu- 
pies the  same  position  with  the  original  defendants.  If  there  is  a 
prayer  for  process  against  them,  there  is,  also,  a  prayer  for  pro- 
cess against  him.  The  bill  seeks  a  recovery  in  favor  of  the  pliiin- 
tiff,  a  judgment  creditor  of  the  Planters  &;   Mechanics'  Bank  of 
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Cnlunibu-",  out  oi*  the  st()(klu)l<lors  of  that    iiistitulioii,  ?iiidor  its 
(■ii;irl(.'r.      It  ///^/y//r.«  certain  iiiilividuals,  find  dt  Jfrrihcs  t/nmas  ftwh- 
ItofJrrs,  (IcsiLrnatinLT  the  minihor  of  shares  held  bv  each;  it  cbanre* 
tluin   as  liitciihlv  H;i]»le.  uii<lfr  the   chiiiter,   and  prays  a  decret 
;iu::«insi  tliiMii.   Aiiioiiir  llio  iiirlividuals  thus  named  and  ilescril'Ctl.iu 
the  aip.ciKh'd  l)ill,isihL'  dcfcMidant,  Hillhouse.    lie  is,  therefore, with- 
out anv  doubt,  clfarlv  naiurd  and  described  ry.?  a  drfiBilant.     The 
hill  luinj;  one  and  indivisible,  all  the  prayers  in  it    apply  to  him. 
as  nnu'h  as  tliey  a})])]y  to  th(*  other  defendants.      \\Tiiit,   then,  i-* 
the  pijiyer  in  th(^  bill  for  j>rore.ss  ?     It  is  that  asubpcnna  be  jrraiil- 
ed,  "diriM-tcd  t(tt/tr  tifttrvsaid  sforl/nfhJrr.^,  hvrv.ht  hrfnrc  imnttonf?, 
avii  stdft'iL  or  totheirleL;nl  reprcsentativ(\s,  cnniniaiuliiig  them  and 
eacli  ot'tliem.  to  hv  and  a])pear,  &:c."     Here,  llien,  is  an  unctjuiv- 
ocal  namini;  and  descri])!ion  of  the  defendants,  and    a    prayer  for 
snbpcena,  aijainst  each   of  theni.     So  that,  we    consider  it  clear, 
very  clear,  that  in  ibis  ])ill  there  is  a  prayer   for  process   ai:ain>l 
Hillhouse,  and  that  the  deci^on  of  the  Court  cannot  bo  sustaiued 
on  the  lirst  «xround  occupied  by  counsel  for  the  defendant. 

Can  it  be  sustained  upon  the  second  ground  occupied  bvbim! 
Lt^t  us  see,  a<rain,  what  are  tlu^  facts  !  They  are  biief.  A  codv 
of  the  bill,  as  amended  by  the  insertion  of  tlie  name  of  the  defend- 
ant, Hillhouse,  is  served  upon  him  by  the  sheriff — and  with  it  a 
suhptntd^  duly  si'_rned  and  sealed  and  attested,  and  which  staled 
the  cas(^  as  it  sounded  before  the  amendment.  ^Ir.  Hillhouse* 
name  does  not  a})})ear  on  it  as  a  defendant — and  the  defer^ants 
are  recpiired  to  a}>pear  and  answer,  &c.  The  question  is,  wa< 
this  a  suflicient  service  of  a  snh2)fr.nay  upon  Hillhouse? 

The  counsid  for  tlu*  ]daintiff  in  error,  tell  us,  that  under  the  Act 
of  1  ?{)!),  it  is  not  iu^ces?=ary,  at  all,  i'ov  the  defendant  to  be  senrd 
with  a  subpoena.  I'hey  contt^nd  that  it  isenoug-h,  if  lie  is  sorvoil 
with  a  coi)y  oi'tlie  bill.  Tiie  5lh  section  of  that  Act  defines,  to  a 
certain  extent,  the  Cbancery  jurisdiction  of  the  Sui^einor  Ctmrt?; 
it  declares  that  the  j)roceedin<2:s  shall  be  by  bill,  and  SHch  ofhrr 
jt/nc('r<///fs:s  a.s'  arr  itsual  in  suck  raws,  until  the  set  tin  jj  down 
of  the  cause  lor  trial.  It  l\ulher  enacts,  that  a  copy  of  such  bill 
shall  be  served  u])on  the  opj)osite  party,  at  U»ast  thirty  days lH.'l»-»r^- 
the  iilinix  oi'tbe  same  in  Court  ;  and  that  the  party  acainst  whom 
such  bill  shall  be  iiknl,  shall  apjx^ar  and  answer  to  the  same  al 
the  next  Court ;  and  if  lie,  she  or  they  shall  fail  to  do  so.  the  facts 
in  said  bill  shall  be  taken  y^/o  confesso,  and  the  Court  may  proceed 
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to  decree,  as  to  justice  shall  appertain.     Prince^  447.     It  is  ar- 
gued, with  much  plausibility  and  force,  that  upon  service  of  a  co- 
py of  the  bill,  the  defendant  is  required  to  answer,  and  if  he  fail 
to 'do  so,  although  he  might  not  be  liable  to  a  process  for  a^ con- 
tempt of  the  Court,  for  not  appearing,  yet  he  would  be  liable  to 
have  the  bill  taken,  as  confessed,  and  to  a  decree.     In  England, 
it  is  not  necessary  that  the  defendant  be  served  with  a  copy  of  the 
bill ;  he  is  there  required  to  appear  and  answer  by  service  of  a 
subpoina.     The  sei*vice  of  a  copy  here,  it  is  claimed,  is  intended 
to  be  in  substitution  of  service  by  subpoena  there,  so  far  as  to  au- 
thorize the  bill  to  be  taken  pro  confesso.     The  Act,  say  the  coun- 
sel, declares  that  a  copy  shall  be  served,  and  immediately  there- 
after, declares  that  the  defendant  shall  appear  and  answer,  and  if 
he  fail  to  do  so,  the  bill  shall  be  taken  pro  confcMso^  and  the  Court 
shall  pi'oceed  to  decree.     This  idea  derives  strength  from  the 
character  and  oifice  of  a  subpoena.     We  call  it  a  process,  but  in 
strictness  it  is  not.     A  process  is   directed  to  the  officer  of  the 
Court,  commanding  him  to  do  certain  things.     A  subpoena  is  di- 
rected to  the  party.     Hence,  it  is  not  indispensable  that  it  lie 
served  by  the  sheriff ;    it  may  be  served  by  any  one.     In  that 
event,  the  proof  of  service  would  be  different.     The  office  of  the 
subpoena  is  to  notify  the  party  that  the  bill  is  filed,  and  that  he  is 
required  to  appear  and  answer,  and  abide  the  judgment  of  the 
Court,  under  a  penalty.     Some  of  the  functions  of  the  subpoena 
are  fulfilled  by  a  service  of  the  copy.     For  example,  the  defend- 
ant is  notified  of  the  pendency  of  the  bill,  and  of  the  ground 
and    character    of   the    plaintiff's    complaint.      Being   so    no- 
tified, it  may  with  reason  be  said,  that  is  all  that  is  necessary, 
to  justify  taking  the  hxWpro  conftuo.     It  is  the  privilege  of  the  de- 
fendant, upon  Such  notice,  to  come  in  and  defend  ;  if  he  fail  to  do 
so,  it  is  his  own  default.     What  belter  security  against  the  bill's 
being  taken  pro  confesio^  would  he  have  if  he  were  subpoenaed  ? 
To  that  end,  the  service  of  a  copy  of  the  bill  is  far  more  effectual  than 
a  subpoena ;  for  by  that  service  he  is  put  in  possession  of  the  whole 
of  the  plaintiff 's' case,  thiity  days  before  the  sitting  of  the  Court. 
We  should  think  with  the  counsel  for  the  plaintiff  in  error,  but 
for  the  previous  declaration  in  the  Act  that  the  proceedings  shall 
he  by  bill,  and  such  other  proceedings  as  are  usual  in  such  cases, 
until  the  setting  doum  of  fJie  cause  for  trial.     The  other  proceeding 
referred  to  are  the  proceedings  which,  in  the  English  practice  voLjk 
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like  cases,  wore  usually  bad.     A  subpcena,  in  the  English  practice, 
was,  at  the  time  of  the  passage  of  the  Act,  a  part  of  the  proceed- 
ing in  such  a  case  as  this,  before  the  setting'  down   of  the  cause 
for  tiial.     We  conclude,  therefore,  that  it  was  not  the  intention  of 
the  Legislature  to  dispense  with   the  subpcena,  bi,it  in  addition 
thereto,  to  require  the  service  of  a  copy  of  ihe  bill.     The  spnice 
of  the  copy,  however,  has  a  very  material  bearing  upon  the  far- 
ther consideration  of  this  case.     Without  the  service  of  a  copy, 
we  should  hold  the  service  of  the  subpoena  in  this  case  bad ;  with  it 
sufficient.     The  copy  served  upon  the  defendant,  describing  him 
as  a  party  defendant,  and  pi-aying  a  subpoena  against  him,  ideoti- 
iied  him  as  one  of  the  defendants  intended  to  be  notified  by  tbe 
BubpcRua.     The  statements  in  the  bill,  and  the  statem«4DtB  in  the 
subpoena,  taken  together,  identify  each  as   appertaining  to  the 
other,  and  the  sen-ice  of  both  is  sufficient  to  require  the  defen- 
dant to  appear  and  answer,  at  the  peril  of  having  the  hill  taken  u 
confessed.     Whether  such  service  would  be  sufficient,  in  any  riT«i 
case,  to  subject  him  to  a  process  for  contempt,  it  is  not  necessary 
now  to  determine.     If  it  is  sufficient  for  the  purpose  indicated, 
the  Court  erred  in  vacating  the  certificate  of  the  sheriff,  and  in 
discharging  the  defendant.     The  argument  that,  inasmuch  as  Hill- 
house's  name  does  not  appear  in  the  subpoena,  the  sheriff  had  no 
authority  to  sei-ve  him,  and  therefore  the  service  is  illegal  and  void, 
is  answered  in  this,  that  it  is  not  necessary  that  the  service  be  of- 
ficial. 

[3.]  The  sheriff  can  serve  a  copy  bill  and  subpoena,  as  a  private 
individual.     No  question  was  made  in  this  case  about  the  safE- 
ciency   of  the  proof  of  the   service.     If  there    had    been,  and 
the  official  return  had  been  held  no  proof  of  service  by  the  sher- 
iff, as  an  individual,  still  I  apprehend  that  it  would  not  ba^-e  been 
proper  to  discharge  the  defendant ;  but  the  plaintiff  would  haie 
been  entitled  to  make  proof  of  the  seiTice.      T^rabce  vs.  Holt,  8 
Bihh,  393.     Iloye  vs.  Penn,  1  Bland.  29.     Taylor  r*.   Crtn-dtm,  1 
Blatul  132.     West  vs.  Smith,  1  Green  Ch.  309.     1  Daikid't  Ck 
Prac.  499,  Tjote  2.     The  Statute,  in  requiring  a  copy  of  the  bill  to  fcs 
^eiTcd  upon  the  defendant,  unquestionably  looked  to  the  benefit  of 
the  defendant.    It  intended  to  put  him  early  and  fully  intopoesession 
of  tlie  plaintiff's  case,  that  he  niight  be  at  once  in  a  situation  tomake 
his  defence.     Conceding  this,  yet  when  that  is  done,  the  plaintiff 
is  entitled  to  some  reciprocal  benefit  therefrom.     The  least  that 
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nay  be  claimed  for  him,  would  seem  to  be  the  advantage  of  coin- 
sidering  the  defendant  as  serred,  for  the  piloses -of  his  appear- 
ance' and  answer ;  when  particularly  in  addition  to  the  copy  bill, 
he  has  also  been  virtually  served  with  a  subpoena.  The  Court  of 
Chancery  must  look  to  substance  rather  than  form.  There  is  no 
solid  reason  in  the  objection  to  this  service,  so  far  as  we  hold  it 
good.  To  all  reasonable  intents  and  ends,  the  law  has  been  com- 
plied with.  It  is  contended  that  this  service  is  wholly  insufficient 
for  any  purpose.  To  test  that  position,  suppose  the  defendant 
had  appeared  and  a  decree  were  had  against  him,  could  it  be  set 
aside  upon  petition  ?  It  ought  to  be,  if  the  defendant's  position 
be  a  sound  one.  But  I  am  sure  it  could  not  be.  If  this  service 
be  wholly  insufficient,  then  all  subsequent  proceedings  would  be 
irregular.  An  appearance  would  not  cure  the  defect.  The  case 
of  the  Executors  of  Brasher  vs.  Van  Cortlandt.  involves  princi- 
ples applicable  to  this  case.  The  facts  are  analagous,  in  part,  to 
the  facts  in  this  case.  A  bill  was  filed  against  certain  persons  as 
a  committee  of  a  lunatic^  and  the  prayer  for  a  subpoena  was  against 
them  as  such.  The  subpoena  was  issued  against  them  individually, 
the  Clerk  omitting  to  describe  them  as  a  cofnmittee  of  the  lunatic. 
The  solicitors  of  the  defendants  were  furni^^hcd  with  a  copy  of. 
the  bill,  and  the  subpoena  was  served.  The  defendants  appeared, 
and  a  decree  was  had.  Afterwards,  they  filed  a  petition  to  set  it 
aside,  alleging  that  the  real  defendants  in  the  bill,  to-wit,  the 
committee  of  i/ie  lunatic,  had  never  been  seiTcd,  and  that  all  the 
proceedings  were  irregular.  Chancellor  Kent  turned  them  away. 
He  laid  stress  upon  the  fact  that  they  had  been  furnished  with  a 
copy  of  the  bill,  and  considered  the  process  and  appearance  as 
applicable  to  the  bill.  What  would  have  been  his  order  in  the 
case,  had  the  exception  been  taken  upon  the  return  of  the  sub- 
poena, does  not  appear.  Ho  might  have  ordered  an  amendment 
and  a  service  de  novo ;  he  might  have  ordered  them  to  answer,  or 
he  might  have  discharged  them.  He,  however,  held  the 
service  and  appearance  sufficient  to  jusufy  the  decree  against 
them.  He  says — "  I  apprehend  the  defendants  are  too  late  with 
tliis  objection,  whatever  consideration  might  be  due  to  it,  if  it 
had  been  made  on  the  return  of  the  subpoena  and  the  entity  of 
appearance.  There  was  no  bill  filed  by  the  complainants  but  the 
one  in  the  suit  against  the  defendants,  as  committee,  in  which  the 
existence  and  history  of  the  debt  against  the  lunatic,  and  their 
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neglect  or  refusal  to  pay  it  after  admission  of  its  being  due,  i^ 
particularly  set  foithb  A  copy  of  thi^  bill  was  taken  by  the  solic- 
itors for  the  defi^iulants  befoi'e  their  appearance.  If  the  subpoena 
was  not  properly  filled  up  according  to  the  prayer  in  the  bill,  they 
and  were  not  properly  entitled  by  their  addition,  why  was  not  the 
objection  made  in  season  ?  Thejf  were  infortncd  of  tht  conteikU  of 
the  hill.  I  shall  consider  tlui  process  and  ajypearancc  as  sufficient! jf 
applicable  Ut  Huit  hilU  aud  the  defendants  shall  not  now  be  per- 
mitted to  deny  it.  It  is  not  to  be  tolerated  by  this  Court,  which 
is  governed  by  substance  and  not  by  forms,  that  a 'party,  after  tak- 
ing a  copy  of  the  bill  on  which  the  subpoena  had  issued/  and  in 
which  he  was  properly  entitled,  and  entering  his  appearance  without 
his  addition  as  committee,  shall  lie  by  silently  and  suffer  the  plaintiS" 
to  go  on  unsu.spectingly,  step  by  step,  down  to  a  final  decree,  on  the 
ground  of  a  valid  appearance,  and  then  start  up  with  the  objection 
that  he  had  never  appeai-ed  in  tlie  suit."     2  John,  Ch,  iJ.  247,  S. 

The  sening  the  defendants'  solicitors  with  a  copy  of  the  bill, 
was  not  necessaiy  by  law  in  New  York,  as  it  is  hei-e.  I  cannot 
but  think  that  Chancellor  Kent,  with  our  Statute  before  him,  wonki 
have  held  the  service  in  this  case  sufficient  upon  return  of  (he 
>  subpoena.  The  point  settled  in  the  last  case,  fbr  ^vhich  I  refer  to  it 
hei-e,  is,  that  the  sendee  of  a  copy  of  the  bill  in  which  the  defen- 
dant, to-wit,  the  committee  of  the  lunatic,  is  named  and  de- 
scribed, and  the  service  of  a  subpmna  with  it  in  which  the  defen- 
dant, to-wit,  the  committee  of  the  lunatic,  is  not  named,  idrt//- 
jies  theprof:ess  with  the  hill.     Chancellor  Kent  so  held. 

[4.]  So  here,  the  service  of  a  copy  of  the  bill  in  which  Mr. 
Hillhouse  is  named  and  described  as  a  defendant,  with  a  subpcens 
refiuring  to  that  bill,  in  all  its  descriptive  parts,  yet  not  containing 
the  name  of  Mr.  Hillhnuse,  identifies  the  subpcena  with  that  hiU. 
This  being  settled,  and  looking  to  die  provision  of  our  own 
statute  relative  to  a  service  of  the  copy,  we  think  tlie  service  was 
suflicient  to  require  the  defendant  to  appear  and  answer  and  that 
he  ought  not  to  have  been  discharged.  With  a  view  to  the  svm- 
metry  of  the  record,  we  direct  the  subpccna  to  be  amended  bv  in- 
soitingin  the  caption,  tbe  name  of  Mr.  HilUiouse  as  one  of  ihe 
defendants. 

Let  the  judgment  be  reversed. 
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No.  28. — Ansel  Watkins,  plaintiff  in  error  r*.  S.  &  J.  Wool- 

FOLK,  defendants. 

[1.]  Where  a  plaintitr  in  Ejectment  had  been  hi  possession  of  lam},  for  the  pen- 
od  prescribed  by  the  Slutnte  (^  Limitatiuus,  holdiug  adversely  under  color  of 
title :    Held  ihut  the  action  was  niaiulainable  oguiust  a  defendant,  who  bad 
a  regular  chain  of  puper  til^e,  but  who  entered  upon  the  premises  after  tbe  ex 
piratiun  of  seven  yenri*. " 

[2.]  t'he  Statute  of  Limitations  of  this  State,  not  only  bars  the  right  of  action, 
after  the  expiration  of  seven  years,  but  bars  the  right  of  entry f  aUp. 

Ejectment,  motion  for  a  new  trial,  before  Judge  Alexander, 
Mut^cogee  Superior  Court,  May  Term,  1848. 

The  defendants  in  error  brought  an  action  of  Ejectment  in  thd 
Court  below,  against  the  plaintiff  in  error,  for  the  lot  of  land 
known  as  number  thirty  five,  in  the  seventeenth  district  of  the 
said  county  of  Muscogee.  Upon  the  trial,  the  plaintiffs  showed  a 
bond,  dated  in  1828,  for  $3000,  made  by  Sowcll  Woolfolk,  to 
John  Woolfolk,  conditioned  to  be  void,  if  said  Sowell  should 
n^ake  titles  to  said  John,  to  the  said  lot  of  land,  (with  a  certain 
other  lot  unnecessary  to  mention,)  on  request,  that  in  18S2  or 
'33,  one  Blackburn,  as  tenant  to  John  Woolfolk,  entered  lipon 
the  said  lot.  No.  37,  and  cleared  a  field  thereon ;  that  said  Black- 
bum  continued  in  possession  as  such  tenant,  three  or  four  years ; 
that  at  the  end  of  his  tenancy,  Dr.  Walker,  John  Woolfolk's  son- 
in-law,  by  his  overseer,  tended  the  land  for  one  year ;  that  the 
next  year,  the  same  Blackburn,  as  the  tenant  of  John  Woolfolk, 
again  possessed,  and  cultivated  said  lot,  and  the  next  two  years, 
one  Bronson,  as  John  Woolfolk's  tenant,  possessed  and  cultiva- 
ted the  same  lot,  and  afler  him,  the  next  year,  one  Cheat,  ^s 
John  Woolfolk's  tenant,  possessed  and  cultivated  said  lot,  and 
lifter  him,  the  next  two  years,  one  Magruder,  possessed  and  cul- 
tivated the  same,  as  John  Woolfolk's  tenant.  And  the  defendants 
in  error  farther  showed,  that  in  February,  1842,  the  said  Magru- 
der, having  left  said  lot,  and  no  person  being  in  the  actual  occu- 
pancy of  it,  one  Reese  entered  upon  it,,  and  held  it  for  a  year 
or  two,  then  sold  it  to  one  Norwood,  who  entered  and  held  it  for 
tf  short  time,  and  then  sold  it  to  Watkins,  the  tenant  in  possession 
und'  plaintiff  in  en'or. 

The  plaintiff  in  error,  showed  the  grant  fronl  the  State,  to 
one  Reeves,  and  a  regular  chain  of  title  down  to  himself. 
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The  testimony  having  closed,  the  Court  belovr  inatmcted  tbe 
jury,  th&t  if  they  believed  that  tbe  tenant  in  poMeflsioD,  (tk 
plaint  iff  in  en'or.)  had  shown  a  complete  paper  title  from  the 
State,  down  to  himself,  and  a  peaceable  entry  or  possession  bj 
himself,  or  those  under  whom  he  claimed,  they  should  find  for 
the  defendant,  notwithstanding  they  might  also  believe  from  tbe 
evidence,  that  John  Woolfolk,  one  of  the  lessors,  by  himself  and 
tenants,  had  actually  occupied  and  held  the  premises  in  dispoie 
adversely,  and  under  claim  and  color  of  title,  for  more  than  serea 
years  continuously  next  preceding  such  peaceable  entij  and 
possession  of  said  tenant,  or  those,  under  whom  he  claimed. 
Whereupon,  the  jury  rendered  a  verdict  in  favor  of  the  defen- 
dant. 

T-he  plaintiffs  moved  for  a  new  trial,  on  two  grounds : 
Ist.  Because  the  jury  found  their  verdict  contrary  to  law  and 
evidence,  and — 

_  t 

2d.  Because  the  Court  eiTed  in  its  charge  to  the  Jury. 

AAer  argumeiit  ypon  the  motion  for  a  new  trial,  the  Court  be- 
low sustained  the  same,  and  ordered  a  new  trial  on  the  groundi 
of  error  in  the  charge. 

To  which  decision  of  the  Court  below,  the  connsel  for  Wa^ 
kins  excepted,  upon  which  the  error  is  assigned. 

Dougherty,  Johnson  &  Williams,  and  Wellborn,  fbrpkio- 

tiff  in  error. 

Holt  and  Jones,  Bennino  &  Jones,  for  defendants. 

M.  J.  Wellborn,  for  the  plaintiff  in  error,  presented  the  Al- 
lowing brief  of  points  and  authorities  : 

The  verdict  in  behalf  of  the  plaintiff  in  error,  who  "was  the  de- 
fendant in  the  action  below,  it  is  easily  shown,  was  the  legal  re- 
sult of  the  proof  taken  in  the  cause,  irrespective  of  the  comctaeM 
of  the  charge  complained  of  in  the  rule  for  new  trial ;  and  •• 
such,  defendants  in  eiTorhad  no  graund  of  complaint  against  tht 
verdict. 

But  Ist.  Was  the  charge  itself  erroneous  t  On  the  mxppoi' 
tion  that  Watkins  had  accjuired  possession,  by  entry,  or  otbe^ 
wise,  peaceably y  was  it  not  competent  for  him  to  defend  that  y» 
session,  on  his  "  complete  paper  title,"  as  against  th«  prior  ad- 
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vewe  possession,  for  seTen  years,  of  Woolfolk  1  Aside  from  the 
Statute  of  Limiiations,  no  doubt  coUld  exist.  Has  the  Statute 
worked  any  change  in  this  i'espect  1  Certainly  not,  in  its  terms. 
It  simply  provides  a  limit  to  the  pexiod  within  which  actions  to 
ftcocer possession  shdll  he  hrovLghx.  But  Woolfolk,  not  Watkius, 
brought  the  action.  There  is,  then, ^  no  application  in  the  lan- 
guage of  the  Act,  to  Watkin's  defence,  in  the  case  that  was  tried 
in  Muscogee.  But  will  a  fair  consti-uction  of  the  Act,  enable 
plaintiff  in  ejectment,  relying  upon  previous  possession,  under 
color  of  title  alone,  to  evict  one,  occupying  by  possession  peacea-- 
bly  acquired,  coupled  with  title  ?  It  is  conceded  that  previous  pos- 
session, however  short,  will  justify  a  recovery  against,  a  mere 
trespasser.  Additionally,  previous '  possession  for  a  period  of 
seven  years,  will  justify  a  recovery  of  one  relying  on  a  posseosioir 
less  than  seven  years,  without  title.  Such  was  the  rule  asserted 
in  Doe  ex  dem.  Harding  vs.  Cooke^  20  Eng,  Com,  Late  Rep,  156. 
Looking  at  possession,  not  as  title,  but  ad  evidence  of  title,. on  ei- 
ther side,  the  Courty.in  that  case,  very  properly  placed  its  judg- 
ment between  the  parties,  upon  the  strongest  pix>of.  The  Court, 
in  the  case  at  bar,  did  but  the  same,  in  principle,  when  it  gave, 
in  the  first  instance,  the  charge  which,  on  the  motion  for  a  new 
trial  it  improperly  recalled,  as  error.  Watkins,  additional  to  the 
presumptive  evidence  of  right  iumished  by  possession,  produced 
the  "  cbmplete  pap^r  title."  Indeed,  to  asseit  that  Woolfolk  was 
entitled  to  evict  Watkins,  iu  the  case  made,  is  equivalent  to  af- 
firming that  the  adverse  possession  relied  on  by  him,  had  extin- 
gruished  the  tide  of  Watkins,  or  rather,  had  absorbed  it.  But  such 
a  proposition  cannot  b^ar  the  test  of  examination.  Suppose 
Watkins,  being  out  of  possession,  had  sued  a  mere  trespasser, 
or  a  stranger  to  the  possession  set  up  by  Woolfolk,  will  it  be 
maintained,  that  upon  presentation  by  Watkins  of  his  "  complete 
paper  title,"  it  would  have  been  an  available  defence  on  the  part 
of  the  tenant,  to  have  referred  to  the  prior  adverse  possession  of 
Woolfolk,  with  a  view  to  prove  that  the  title  thus  exhibited,  had 
been,  through  the  agency  of  such  adverse  possession,  extinguish- 
ed or  shifted  from  Watkins  to  Woolfolk?  Certdinly  not.  The  utmost 
thatcanbe  said  touching  the  legal  effect  of  the  adverse  possess!  onspo- 
ken  of,  is  that,  in  the  language  of  Judge  Alexander,  it  had  '*  tolled 
d^  right  of  entry"  on  the  part  of  Watkins.  The  attention  of  the 
Judge  Beems  to  have  been  diverted  from  the  fact  that  Watkins 
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wns   not   ilulV'mliiig  on  the  riglit  of  entry.      Being"  alreadv  in 
"  peace;!] lie  possession,"  he  was  (lefending  on  the  *•  complete  j»»- 
p«M-  title/*     It  isnot  denied  thnt  the  effect  of  theriinniofir  of  the  Stat- 
ute (»f  Limitntioiis  is  a  {gainst  one  holding  title,  fmtofjHissextfam  to  toll 
the  right  of  entry.     Hence  the  Statute  is  a  good  plea  in  har  by  one 
in  possession  to  an  action  brought  to  recover   possession.     This 
results  from  the  nature  of  the  action  itself,  which  looks  tecbniral- 
ly  an<l  priniaiily  to  the  mere  lifrht  of  possession.     Jack-fan,  a 
dem.  Wrif^ht,  and  others  vs.  D^rifendorf  Jjr  ZoUer^   3  John*.  R<p. 
2(57.     Padrrich  r*.  Scarle,  5  Sersr.  SfRai^le  Rep.23G.     But  what 
follows  whi^n  this  point  is  reached  ?     A  mei*e  change  of  remedv 
■  The  claimant  of  the  fee,  as  distinguished  from  a    lesser  estate,  if 
out  of  pos{*es«ion,  and  met  by  the  Statute  accoi^ing   to  the  En- 
glish mcKle  of  relief,  falls  back  upon  the  more   formal  and  cere^ 
monious  remedy  of  the  Writ  of  Right,  which  raises   not  merelv 
the  right  of  entry,  which  he  has  lost,  but   the    right  of  property 
which  he  has  not  lost.     3  Bfarks.  Cofn,  191,  and  193..    Advene 
possession,  to  raise  a  {)rusumption  (liable   to    be    rehutted)  uf  a 
grant,  must  have   continued    twenty    years.      Continued  «\iv 
years,  it  is  conclusive  evid(?nce  of  a  grant.    1  Stew.  287.     3  BlacL 
191,  2.     This  writ  (of  right)  is  the  remedy  of  those   out  of  pi*- 
session,  suing  to  recover  it,  and  confronted  hy  the  Act  of  Limini* 
tions,  and  that  th<;  ettect  of  such  proceeding,  in  the  hands  of  a 
iJritish  subject  holding  the  fee,  is  to  override  the  possessory  richt 
ac(]uired  by  the  Statute  of  Limitations,  is  the  best  proof  that  it 
was  competent  for  Watkins,'being  piuctically  possessed,  to  de- 
fend himself  in  the  case  at  bar  on  his  right  of  proi>crtv-    "  An 
imdisturbtnl  possession  of  twenty  years  is  evidence  of  au  estate  it 
fee,  if  no  of  her  title  a/jpear,  and  upon  su'ch  evidence  a  plaintiff 
may  recover  in  ejectment.  Note  1,  An^.  Lim,  39 7»  and  cases  theiY 
cited.     There  was  no  error  in  the  charge   originally   given  and 
8ul>scqucntly  repudiated. 

13ut  again,  according  to  the  testimony  taken*  on  the  trial  lie- 
low,  "  no  actual  occupancy  existed  at  the  time  of  entry  in  1S42. 
of  Reese,  under  whom  Watkins  claimed  ;  and  we  insist  that  as 
against  the  li^gal  title  the  former  occupants  must  be  regarded,  iu 
the  absence  of  pui*poso»  disclosed  to  the  contl'ary,^  as  having  <i^<- 
doned  possession.  No  continuation  of  the  claim  of  title  on 
the  part  of  Woolfolk,  pending  the  vacancy  of  the  lot  tliat 
existed  when  Reese  entered,  is  shown,  and  nothing  which  is  not 
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proved,  is  to  be  presumed  in  favor  of  adverse  possession,  as 
against  the  legal  title.  AngeU  on  Lim.  404.  3  Johns,  Rep.  169. 
Between  three  and  four  years  elapsed  before  suit  was  instituted. 
This  must  be  deemed  a  waiver  of  possession  by  Woolfolk.  1  Serg. 
Sf  RawUy  111.  As  to  the  effect  of  abandonment  of  possession  by 
one  not  having  title,  see  Smith,  ex  dem.  Teller  vs,  LorUlard,  10 
Johns,  Rep,  338.  Jackson ,  ex  dem.  Kiock  and  another  16  Johns. 
Rep.  314. 

But  again,  possession  under  color  of  title  is  necessary  to  render 
possession  adverse  under  the  Statute  of  Limitations.  In  this  re- 
spect the  doctrine  of  adverse  enjoyment  of  real  and  personal 
property  varies,  lor  reasons  founded  in  the  respective  natures  of 
the  two  forms  of  property.  Title  to  real  estate  exists,  and  can  be 
conveyed  alone  by,  deed  or  descent.  Personalty  passes  by  sim- 
ple delivery.  Is  the  bond  for  titles  of  Sowel  WooHblk  to  John 
WoolfoJk  color  of  title  1  The  recovei-y  by  Woolfolk,  if  to  be  had, 
is,  of  course,  to  depend  in  connexion  with  prior  possession  on  the 
color  of  title  supposed  to  be  reflected  from  the  bond  held  by 
John  Woolfolk,  executed  by  Sowell.  It  is  observable  that  no 
title  whatsoever  has  been  traced  to  Sowell,  no  possession  of  the 
lot  by  him ;  nor  has  it  been  shown  that  any  money  passed  from 
John  to  Sowell,  in  payment  for  the  land.  Respecting  what  con- 
stitutes color  of  title,  much  conflict  exists.  It  is  the  office  of  the 
Court  to  select,  for  its  guide,  those  cases  most  conformable  to  prin- 
ciple and  sound  policy.  Looking  into  the  paper  exhibited  as  col- 
or of  title,  we  find  that  it  is  neither,  in  language  nor  effect,  a  con- 
veyance of  the  title  to  the  land  in  dispute.  It  propdses  not  to 
convey  tide.  It  is  a  personal  covenant  on  the  pert  of  Sowell 
Woolfolk,  to  pay  John  Woolfolk  a  sum  of  money.  Upon  breach 
of  this  promise,  an  action  of  debt  to  recover  the  amount  acknowl- 
edged to  be  due,  would  have  been  a  pr6per  remedy.  It  is  true, 
that  a  condition  is  inserted  in  the  paper,  to  the  effect,  that  it  shall 
be  void  on  the  making  of  titles  to  the  obligee,  to  the  land.  But 
under  construction,  can  it  be  ruled  to  be  more  than  a  mere  con- 
tract to  convey.  As  a  mere  personal  covenant,  then,  how  can  it 
be  regarded  as  a  color  of  title  ?  In  the  appendix  to  the  last  edi- 
tion of  Adams  on  Ejectment  at  page  478,  it  is  said  that  "  Instru- 
ment, which  do  not  purport  to  convey  title,  as  leases,  contracts, 
&c.  cannot  be  the  foundation  of  adverse  possession.  The  case 
of  La  Frombois  vs.  Jackson,  ex  dem.  Smith  et  al.  in  error,  8  Cow. 
VOL.  V.  34 
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Rep.  589,  596.  is  remarked  upon.  In  that  case,  it  ia  obflerved. 
Chancellor  Jones  gave  an  individual  opinion,  that  if  the  tenant 
held  under  an  executory  contract  for  the  purchase  of  the  land, 
and  had  paid  the  purchase  money,  he  acquired,  thereby,  an 
equitable  title  that  might  be  deemed  to  render  his  possession  ad- 
verse. But  the  annotator  distrusts  the  opinion.  If  Chancellor 
Jones  were  correct,  still  the  case  would  not  embrace  the  claim  of 
Woolfolk,  for  the  reason,  that  according  to  the  evidence,  he 
paid  nothing  for  the  land.  1  Can.  610.  5  Ckm.  12  Mass,  Etp. 
325.  6  Con,  401.  9  Wheat,  Rep.2SS.  2  Nott  SfMcCard^s  Rep. 
417,  referred  lo  in  Adams  on  Ejectment^  67.  flast  edj 

But  again,  the  tenant,  to  avail  himself  of  color  of  title,  nnut 
have  acted  in  good  faith,  that  is  to  say.  he  must  have  believed  in, 
bargaining  for  the  land,  that  he  tr^ted  with  one  authorised  to  seO, 
othei'wise,  the  Statute  might  be  converted  into  a  means  of  fraad- 
ulent  usurpation.  Wilier  et  al.  vs.  Shaw,  7  Serg^.  if  Ravde,  13S. 
Doe  ex  dem,  Jones  vs,  Bidly,  2  N.  C,  Rep.  400.  Mc  Wtr  et  al 
w,  Ragan  et  al,  2  Wheat,  Rep.  29,  (by  Chief  Justice  Marshall,) 
and  Ten  Eyck,  et  al,  vs.  Frost,  5  Con.  Rep.  351,  cited  at  page 
485  and  486,  of  appendix  to  Adams  on  Eject.  9  Wend.  523.  Bat 
what  ground  could  have  existed  for  confidence  in  the  right  of 
Sowell  Woolfolk,  the  obligor,  to  convey  or  coTenant  to  convey! 
According  to  the  proof,  Sowell  Woolfolk  was  a  total  stranger  to 
the  title,  and  out  of  possession. 

But  lastly,  there  was  no  proof  of  seven  years  conHmuems  posses- 
sion on  the  part  of  Woolfolk,  previous  to  his  loss  of  possession. 
All  the  authorities  agi*ee,  that  the  possession  must  hare  been 
continuous,  as  well  as  adverse,  for  the  period  fixed  by  the  Act  of 
Limitations,  in  order  to  toll  the  right  of  entry.  Angei  on  Ltmita- 
tion,  428.  2  Hayw,  Rep,  57.  1  Johns.  Rep.  156.  9  Serg.  If 
Rawle,  26.  The  proof  of  possession  by  Woolfolk,  falls  fardioit 
of  the  rule.  It  is  not  pretended  that  he  ever  settled  the  lot,  en- 
closed it,  or  made  valuable  improvements  on  it.  He  seems,  it  is 
true,  to  have  held  possession  of  the  lot,  in  the  possession  of  Black- 
bum,  on  terms  not  stated,  for  three  or  four  years,  beginning  in 
1832  or  1833.  Then  came  the  independent  possession,  for  one 
year,  of  Dr.  Walker,  a  son-in-law.  Let  it  be  observed,  that  it  is 
carefully  recoi*ded  of  all  the  tenants  named,  except  Dr.  Walker, 
that  they  held  under  Woolfolk,  Touching  the  authority  by  wki^ 
Walker  held  possession,  the  evidence  is  silent.     As  such,  thepos- 
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session  of  Dr.  Walker  is,  of  course,  to  be  deemed  his  own,  in 
law.  He  occupied  by  his  overseer.  It  is  taken  for  granted, 
that  the  circumstance  of  Dr.  Walker's  being  son-in-law  of  Wool- 
folk,  cannot  be  brought  forward  to  show  that  he  held,  like  the 
others,  as  tenants  to  Woolfolk.  Thus,  the  intervention  of  Dr. 
Walker's  possession,  breaks  the  series  of  tenancies,  the  sum  total 
of  which  is  necessary  to  complete  the  period  tixed  by  the  Act  of 
Limitations,  upon  which  Woolfolk  relies.  Commencing  anew 
with  the  termination  of  the  independent  possession  of  Dr.  Walk- 
er,  seven  years  did  not  elapse  before  the  abandonment  of  the  lot 
by  McGruder,  in  February,  1842.  And  therefore,  the  plaintiff** 
claim  fails,  as  well  in  respect  of  duration  of  possession,  as  in  the 
other  element  of  advei*8e  possession,  to  wit :  color  of  title.  The 
verdict,  then,  having  been  awarded  to  the  party  entitled  to  re* 
covery,  it  was  error  in  the  Circuit  Judge  to  set  it  aside,  and  order 
&  BOW  triaL 

Jones,  Bennino  &  Jones,  for  defendant. 

Seven  years  of  adverse  possession  of  land,  under  cldm  and  col- 
or of  title,  gives  the  occupant  a  complete  title— enables  him  to 
maintain  ejectment  against  any  one  who  enters  on  it .  afterwards 
against  his  will,  even  against  him  who  has  the  complete  chain  of 
conveyances  from  the  State  down  to  himself.  Angd  an  Lim, 
(Ed.  1846,)  398.  3  Johns.  269.  Jhcksan  va.  Rightmyer,  16  Johm. 
314.  8  Wend.  440.  Fredrick  vt.  Scarl.  5  Serg.  if  RawU.  286. 
Moody  and  otkers,  va,  McEjm^  5  Munfordy  374. 

An  equitable  title  is  sufficient  to  constitute  such  "  color  and 
claim,"  and  if  complete,  is,  itself,  executed  by  the  Statute  of  uses. 
Angd  on  Limit.  (Bd.  1846,)  437,  438.  6  Peters;  440,  441.  6 
Mwnfard,  40.  Cmop.  46.  2  Wend.  134.  PitU  vs.  BuUord,  3 
Kelly,  5,  17,  and  caaea  cited.  2  Watta,  150.  9  Serg.  if  R,  484. 
Prince,  447. 

And  where  the  equitable  title  is  complete,  a  conveyance  of  the 
legal  title  to  the  cestui  que  truat  ought  to  be  presumed,  and  there- 
fore, even  in  ejectment,such  legal  title,  though  apparently  outstand- 
ing,will  not  be  allowed  to  be  set  up  to  the  prejudice  of  such  equita- 
ble title,  Bui.  N.  P.  110.  Doeexdem.  va.  Hodaden,  Staple,  2  T.  R. 
696,7.  Cowp.  A73.  1  Green.  Ev.^i6.  Doe  va.  Cooke,  6  Bing.  173. 
{recognizing  Lade  r#.  Hol/ord  ^4  7.  JB.  682, 7  7.  R.  2.)    2  Wend. 
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36,  37.     Cowen  Sf  HUPs  nates  to  PhiUps^  Ev.  Part  IL  367,  8. 9, 
370.      11   Johns.  456.   ■  1  Jarob  if  Walker,  599.  {recogmzing  4 

T.  R.  682.)     7  Johns.  6,  10. 

Si/  the  Court. — Warner,  J.  delirering  the  opinion. 

[1.]  The  only  question  presented  by  the  record  in  this  case,  a, 
whether  seven  years  possession,  under  coiar  of  tide  of  lands,  ten- 
ements, or  hereditaments  in  this  State,  will  entitle  the  paitj, 
having  such  possession,   to  maintain   an   action    of  Ejectment, 
against  one,  who  has  entered  upcm  the  premises  in  dispute,  after 
the  expiration  of  said  seven  years,  claiming  to  hold  the  same,  un- 
der a  regular,  and  perfect  chain  of  title,  from  the  State  to  him- 
self.    The  decision  of  this  question  must  depend  upon  the  con- 
struction to  be  given  to  the  Act  of  1767.     Princt^s  Dig.  573l 
That  Act  purports  to  be  "  An  Act  for  limitation  of  actions,  and 
for  avoiding  suits  in  law."     For  quieting  of  men's  estates,  and 
fur  avoiding  suits,  it  is  declared  by  the  first  section   of  the  Act, 
"That  all  suits  oi  formedon  in  descender,  formedan  in  remainder, 
and  fonnedon  in  reverter,  of  any  lands,  tenements,  or  heredita- 
ments, or  any  other  writ,  suit,  or  action  whatsocner,   at  any  time 
hereafter  to  be  sued  or  brought,  by  occasion,  or  means  of  any  d- 
tlo,  or  cause,  heretofore  accrued,  happened,  or  fallen  or  which 
may  hereafter  descend,  happen  or  fall,  shall  be  sued  and  taken 
within  seven  yeai-s,  next  afler  the  passing  of  this   Act,  or  after 
the  tide  and  cause  of  action,  shall,  or  may  descend  or  accrue  to  lie 
same,  and  at  no  time  aftir  the  said  seven  yeare ;    and  that  no 
person  or  persons,  that  now  hath,  or  have,  or  which  hereafter 
may  have  any  right  or  tide  of  entry,  into  any  lands,  tenements  or 
hereditaments,  shall  at  any  time  hereafter,  make  any  entry,  bnt 
within  seven  years  next  after  the  passing  of  this  Act,  or  after hii 
or  their  light,  or  title,  shall,  or  may  descend  or  accrue  to  tbe 
same,  and  in  default  tltereof,  such  persons,  so  not  entering^  and  their 
heirs,  shall  he  utterly  excluded,  and  disabled  from  such  -enirv  after 
to  he  made  J* 

The  third  section  of  the  Act  provides,  that  not  only  those  who  haie 
failed  to  prosecute  their  suits,  within  the  time  limited  by  the  Act. 
but  also  all  manner  of  pei-sons  whatever,  that  shall  at  fuiT  time 
claim  under  such  person  or  persons,  who  may  have  lost,  or  vbo 
may  hereafter  lose  their  right,  by  neglecting  to  sue,  and  prose- 
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eute  their  claim  within  the  time  limited,  shall  be  in  like  manner 
barred,  as  those  under  whom  they  claim,  and  that  this  -Act,  and 
such  clause,  or  clauses  herein,  as  relates  to  the  matters  aforesaid, 
may  be  given  in  evidence  to  a  jury,  upon  the  trial  of  any  claim, 
matter,  or  right,  to  any  land,  or  tenements  in  question,  between 
party  and  party,  and  that  the  Judges  upon  all  such  trials,  shall  al- 
low the  same  to  be  given  in  evidence,  so  far  as  concerns  the  said 
matter  in  difference. 

The  plaintiffin  en*or  insists,  that  although  the  plaintiff  below  might 
have  maintained  his  action  of  Ejectment  on  his  prior  possession, 
as  against  one  having  ^subsequent  possession  of  the  premises,  he  can- 
not maintain  it  against  one  who  has  the  possession  under  a  reg- 
ular chain  of  title.  Mr.  Angel  states  the  rule  to  be,  that  "  It 
is  unquestionable  whei-o  land  has  been  held,  under  a  claim  to  the 
fee,  for  the  time  prescribed  by  the  Statute,  and  an  entry  is  made 
by  the  paity  who  has  the  written  title,  such  paity  may  be  dis- 
possessed by  an  Ejectment  brought  by  him  who  has  so  held  and 
claimed."  Angel  on  lAmitations,  398.  Adams  on  Ejectment,  76, 
77.  Jackson  vs.  OUz,  8  Wend,  Rep.  440.  But  we  think  our 
Statute  must  control  this  question,  in  favor  of  the  plaintiff,  in  the 
Court  below.  He  is  shown  to  have  been  in  possession  of  the 
land,  either  by  himself,  or  by  tenants,  fof  more  than  seven  years, 
under  color  of  title,  before  Che  entry  of  the  defendant  there- 
on. Under  the  Statute,  the  party  having  the  right  or  title  to  the 
land,  must  bnng  his  action  within  seven  years,  afl^r  the  accrual 
of  his  cause  (^ action^  and  at  no  time  thereafter,  and  if  he  ^Is  to 
bring  such  action,  or  enter  upon  the  land  within  seven  years,  the 
Statute  declares  in  the  most  peremptory  manner,  that  he  and  his 
heirs  shall  he  utterly  excluded^  and  disabled  from  such  entry,  after 
to  be  made.  AfVer  the  title  of  the  plaintiff  became  perfect,  by 
his  adverse  possession,  under  the  Statute,  the  defendant  entered 
upon  the  land,  and  now  claims  to  hold  it,  under  his  paper  title, 
as  against  that  statutory  title.  To  allow  such  an  entry  by  the  de- 
fendant to  prevail  against  the  plaintiff's  title,  acquired  under  the 
Statute,  would  be,  in  our  judgment,  a  virtual  repeal  of  the  Stat- 
ute. The  defendant's  right  of  entry,  upon  the  land,  was  as  effect- 
ually bound,  as  his  right  of  action  would  have  been,  had  he  insti- 
tuted it  against  the  plaintiff,  to  recover  the  possession  of  the  prem- 
ises. The  Statute  not  only  bars  the  right  of  action,  when  there 
has  been  adverse  possession,  under  claim  of  right  fbr  seven  years, 
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but  after  that  penod,  it  as  imperatively  bars  the  right  qf  aUnff 
also,  for  the  purpose  of  quieting  men's  estates,  and  for  avoiding 
suits  in  law.  The  Couit  below,  in  reversing  its  judgment,  and 
granting  a  new  trial,  has  offered  the  highest  evidence  of  its  desire 
to  maintain  the  integrity  of  the  Statute,  and  to  carry  into  effect 
the  legfislativc  will,  and  to  make  the  Statute  ivhat  it  was  intended 
to  be,  a  Statute  of  repose. 

Let  the  judgment  of  the  Court  below,  be  affirmed. 


^<»^^ir«^N^»^^^r^r^p^^*^<»>^||^^*^^<^*^<^i^N^»^^^^^%^^^^^^y^^ 


No.  29. — Kino  &  Hooper,  plaintiffs  in  error,  vs,  Edward  Ca- 
rey, Assignee,  defendant. 

[1.]  A  rule  nisi,  calling  apun  the  adverie  party  to  ahoir  cause  whj  a  noawit 
sliould  not  be  set  aside,  aud  a  new  trial  awarded,  "  ao  aoon  sa  coonael  can  be 
heard,"  is  not  returnable,  and  to  be  heard  necesaarily,  duriDg  the  term  at  which 
it  is  taken,  but  is  to  be  considered  as  for  a  hearing  when  it  may  auit  the  coa- 
veuience  of  the  Court. 

[2.]  If  the  minutes  show  no  action  on  such  a  rule  at  the  first  term,  it  mil  iioKbadi»> 
missed  on  the  ground  that  the  plaintiff  who  moved  the  rale  vraa  iodefiuilt,aDd&il' 
ed  to  prosecute  bis  suit;  but  n  such  a  state  of  facts,  the  mle  is  to  be  ooosaderedtf 
having  been  continued  by  the  Court.  But  if  the  oppoeiie  perty,  more  It 
speed  the  cause,  aud  the  Court  is  willing  to  hear  it,  and  the  movant,  witboot 
sufficient  cause  shown,  fails  to  prosecute  the  mle — then,  ^uere  t 

[3.]  A  rulenm  is  sufficiently  certain  and  distinct  when  the  gromida  taken  tn 
so  plainly  set  ^rth  as  to  notify  and  inform  the  oppoaite  pertj  tm  to  what  be  ii 
called  upon  to  answer,  and  os  to  enable  the  Court  to  render  m  certain  jadg- 
nient  on  them.    A  rule  niti  will  not  be  dismiiaed  for  imcerlainty,  bir^***  '* 

is  not  made  returuable  on  a  day  certain  in  term. 

■ 

Rule  nm.  to  set  aside  a  nonsuit  in  Muscogee  Superior  Coart, 
decided  by  Judge  Alexander,  May  Term,  1848. 

The  facts  arc  disclosed  in  the  opinion  of  the  Comt. 

Johnson  &  Williams,  for  plaintiff  in  enx>r. 

Dougherty,   Holt,  and  Jones,    Bbnninq  dc  Jonks,  for  de- 
fendant. 
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By  the  Court. — Nisbbt,  J.  delivering  the  opimon. 

Out  of  this  cause  grew  two  writs  of  error;  one  brought  by  the 
plaintiff,  Edward  Carey,  assignee,  &c.  and  the  other  by  the  de- 
fendants. King  &  Hooper,  which  by  agi-aement  of  counsel  were 
argued  together,  yet  which  require  separate  judgments  and  opin- 
ions. As  many  of  the  facts  applicable  to  one,  have  no  relevancy 
to  the  other  case,  I  shall  consider  them  apart.  In  the  case  of 
Ring  &  Hooper,  plaintiffs  in  error,  the  facts  necessary  to  be  sta* 
ted,  are  these  :  Upon  the  trial  of  the  cause,  a  nonsuit  was  awar- 
ded against  the  plaintiff,  and  at  the  same  time,  to  wit,  at  the  May 
term  of  the  Supeiior  Court  of  Muscogefe  county,  1847,  the  plan- 
tiff  below,  moved  the  following  rule  :  "  Edward  Carey,  as:«ignee, 
&c.  vs.  King  &  Hooper.  Assumpsit ;  nonsuit  On  motion  of 
plaintiff's  counsel,  ordered  that  defendants'  counsel  show  cause 
as  soon  as  they  can  be  heard,  why  the  nonsuit  entered  in  said 
case  should  not  be  set  aside,  and  said  case  be  reinstated  on  the 
following  grounds : 

Ist.  Because  plaintiff's  counsel  were  surprised  on  the  trial  of  said 
caae,by  the  absence  of  E.Bamard,who  was  the  only  person  by  whom 
notice  of  nonpayment,  necessary  to  charge  the  defendants  as  in^ 
dorsers,  could  be  proved,  and  who  is  a  merchant  residing  in  the 
city  of  Columbus,  and  a  Notary  Public,  and  generally  to  be  founcl 
at  his  office  or  counting  room,  and  seldom  absent  therefrom  in  bu' 
siness  hours;  and  that  plaintiff  went  to  the  store  of  witness,  for 
him,  before  the  case  was  submitted  to  the  jury. 

2d.  Because  the  absence  of  said  £.  Barnard,  on  the  trial  of 
said  case,  was  procured  at  the  instance  and  request  of  the  said  de^ 
fendants,,  or  of  some  person  acting  in  their  behalf,  to  prevent  the 
plaintiff  from  havinjg  the  benefit  of  the  testimony  of  said  Barnard^ 
on  the  trial  of  said  cause."  At  the  next  term  of  the  Court,  to 
wit,  at  November  term,  1847,  this  rule  was  continued  by  agree- 
ment between  counsel,  with  an  understanding  embodied  in  the 
agi'eement,  that  the  continuance  should  not  affect  the  light  of  the 
defendants,  to  make  any  motion  or  objection  which  they  might 
have  made  then.  At  the  next  term,  to  wit,  at  May  term,  1848, 
the  plaintiff  moved  the  Court  to  take  up  the  rule,  when  the  de- 
fbndants,  King  &  Hooper,  objected  to  the  rule  being  heard,  on 
two  grounds—  •  j 

1st.  Because  it  was  discharged  by  operation  of  law,  b^  rffjM 
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of  the  plniiitiirs  luivinu:  failed  to  move  in  the  same,  at  the  tmrm  at 
which  it  was  taken,  or  to  have  the  same  enlarged. 

2i\.  Hecause  the  rule  ni^d  was  iiiHufficient  and  uncertain,  and 
the  defendants,  for  that  cause,  were  not  bound  to  answer  tbc 
snme. 

[1.]  The  Court  overruled  these  preliminary  objections,  and  \\iv. 
<lefendant8  excepted.     They  were  properly  overruled. 

In  Nishct  r*.  Laicson,  1  Kelly,  279,  thia  Court  held,  that  "ifihe 
plaintiff,  after  issue  joined,  neglect  to  brirg  such  issue  on,  to  be 
I.  icul  in  due  t'lmCy  as  limited  by  the  course  amd practice  nftke  Camrt 
hi  the  varticular  rv/.»r,  he  is  adjudged  not  to  follow  or  pursue  his 
rei:iedy  ns  he  ought  to  do ;  and  thereupon,  a  non  sequttmr  is  giveii 
again,  t  him.  for  his  default."  By  this  rule,  the  non  sejuitv 
's  awaided,  only  when  the  plaintiff  after  issue  joined,  is  guilty  of 
a:  ^fit/  in  moving  in  it.  And  he  is  not  guilty  of  delay,  if  he  maw 
in  ti.o  issuv*  wiihin  such  time  as  is  allowed  by  the  course  and pme- 
tier  ot  the  Tourt,  in  the  particular  case.  Was  he  guilty  of  deky 
in  this  case  .'  To  determine  that  question,  we  look  first  to  the 
1  lie.  Thar  is  not  made  returnable  at  any  particulai  time,  at  any 
teim,  or  upon  any  day  of  any  term.  It  is  returnable,  so  tooit 
as  counsel  can  be  heard.  That  is,  it  is  to  be  considered,  when  the 
Court  shall  be  willing  to  hear  counsel.  When  that  shall  be,  is  in 
the  first  instance,  left  to  the  discretion  of  the  Court.  It  may  be 
during  the  tei*m  at  which  it  is  taken,  or  it  may  be  at  a  subsequent 
tei*m.     It  is  ceitainly  not  necessarily  to  be  heard  at  the  first  term. 

[2.]  The  course  and  practice  of  our  Courts,  is  to  grant  rules 
7iisi  thus  returnable.  But  it  is  argued,  that  in  as  much  as  br 
its  terms  this  rule  might  have  been  heard  at  the  first  term,  and  as 
the  record  discloses  no  motion  to  consider  it  then,  the  presomih 
tion  of  law  is,  that  no  such  motion  was  made,  and  therefoiB,  the 
plaintiff  is  in  default.  The  answer  to  which,  is,  that  although  the 
rule  may  be  heard  at  the  first  term,  it  does  not  follow  that  it  mMtt 
bo  then  heard.  It  is  the  privilege  of  the  plaintiff,  to  call  it  up  at 
the  first  terai,  if  it  suits  the  convenience  of  the  Court  then  to  have 
a  heanng  and  decision  ;  but  if  he  fail  to  do  so,  I  do  not  consider 
thai  he  is  to  be  held  as  not  prosecuting  his  suit.  So  it  was  held 
in  Nishct  vs.  Latason,  that  the  entry  of  two  general  continuances 
on  the  bench  docket,  without  anything  appearing  on  the  minutes, 
will  not  work  a  discontinuance  of  the  cause.  Paither,  the  pre- 
sumption of  law  is,  that  inasmuch  as  the  record  exhibits  no  ac- 
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lion  on  this  i*ulo  at  tlio  first  term,  tbat  other  bnsincss  having  prior 
daims  upon  the  attention  of  the  Court,  occupied  its  time;. and 
that  is  the  reason  that  it  was  not  called.  Li  »\\ch  a  state  of  facts, 
the  rule  is  to  be  considered  as  heinir  continued  by .  the  Couit. 
Thus,  in  Smi/h,  admmisi ra tor ^  and  another  vs.  Thmnpson,  3  Kdly, 
26,  this  Court  hehl,  that  if  a  cause  is  jjot  reached  in  its  order  on 
the  docket,  by  the  exercise  of  reasonable  dilii^ence  on  the  part  of 
the  Court,  the  effect  is  a  continuance  by  the  Court.  We  cannot 
think,  that  under  the.  course  and  practke  of  our  Ccnirts  in  i-elation 
to  rules  for  new  trials,  like  this,  that  tliis  plaintiff  has  Iwen  in  de- 
fault. Had  the  defendants  movi^d  to  speed  this  cause  at  the  })rop- 
©rtime,  and  the  Court  been  willing  to  hear  it,  and  plaintiff;:,  then, 
without  sufficient  cause  had  failed  to  proceed,  perhaps  we  might 
entertain  different  views  of  this  cause. 

[3.]  The  correctness  of  the  ruling  of  the  Court  on  the  second 
ground  of  objection,  is  tested  by  the  rule  itself.  We  think  it  suf- 
ficiently plain,  f certain  and  <listinct.  It  sets  forth  the  grounds  u])- 
on  which  a  re-hearing  is  asked  ^o  plainly,  that  the  C'ourt  cuuhl 
find  no  difficulty  in  rendering  a  certain  judgment  ujjon  them ; 
and  so  plainly  and  distinctly,  as  clearly  to  notify  and  inform  tho 
defendants,  as  to  what  they  are  expected  to  answer.  If  it  docs 
all  this,  it  could  be  required  to  do  no  more,  legally.  It  was  urg- 
ed, that  it  was  uncertain  for  the  want  of  the  specification  of  </  datf^ 
upon  which  it  should  be  heanl.  I  liave  already  considenrd  tbat 
objection,  in  part.  That  a  day  in  term,  upon  which  rulevare  re- 
turnable, must  be  specified  by  tlio  English  practice,  need  not  be 
questioned.  That  practice  is  not  applicable  to  our  different  or- 
ganization. Whether  it  is  or  not,  our  Courts  have  long  practiced 
under  a  different  i*ule.  Wo  are  in  the  habit  of  making  rules  nisi 
retuiliable  on  a  day  within  the  firet  term,  at  the  next  term,  in  va- 
cation, or  as  this  is,  when  counsel  may  be  heard,  according  as  the 
Court  may  direct.  We  see  no  good  reason  to  depart  now,  from 
the  Established  practice.  The  case  of  Befhunc  /•*.  Bonner,  relied 
upon  by  counsel  for  the  plaintiffs  in  error,  is  distinguishable  from 
this.  This  Court  held  tho  rule,  there,  wanting  in  certainly,  be- 
cause it  did  not  show  that  tho  Court  had  jurisdiction  of  the  exe- 
cution, which  was  claiming  money  befon*  the  Court.  It  did  not 
show,  from  what  (?ourt  it  issued.     2  Kelhf,  ]G9. 

Tho  preliminary  objections  which  I  have  lieen  considering, 
were  made  orally,  and  when  ovcniiled,  no  judgment  tipon  them 
VOL.  V.  35 
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was  entered  on  tbc  minutes.  After  they  were  overruled,  the  de- 
fendants Joined  issue  with  the  plaintiff  on  his  rule,  by  ansit'eriD^ 
thereto.  Upon  hearing  argument  upon  that  issue,  the  Court  re- 
fused to  make  the  plaintiffs'  rule  absolute,  but  dismissed  it.  Tbe 
counsel  for  the  plaintiff  having  then  notified  the  defendants  that 
he  would  apply  for  a  bill  of  exceptions,  upon  the  judgment  of  the 
Couit  upon  his  rule  for  setting  aside  the  nonsuit ,  the  defendant^ 
King  &  Hooper,  moved  that  a  recital  of  the  fkctB  in  relation  to 
their  preliminary  objections,  and  the  judgment  on  them,  be  enter- 
ed on  the  minutes,  which  tlie  Court  refused  to  permit,  and  whidi 
is  also  assigned  as  error.  I  can  see  no  good  reason,  why  the 
Court  should  not  have  granted  the  I'equest  of  the  defendants;  it 
was,  it  is  true,  out  of  time,  to  move  that  this  recital  and  judgment 
l)c  t/icft  entered.  The  better  course  would  have  been,  to  make 
the  preliminaiy  objections  to  the  rule  nisi,  in  writing  ;  for  the  op- 
posite party  to  join  issue  on  them,  and  when  judgment  was  had 
thereon,  for  all  to  pass,  as  a  matter  of  course,  to  record.  BQt,if  it 
was  irregular  to  refuse  this  motion,  cui  bono  /  "What  good  cu 
result  to  any  body,  to  send  this  cause  back  on  that  account  ? 
This  exception  has  no  relevancy  to  the  legal  merits  of  this  cause ; 
none  whatever.  The  defendants,  have  had  the  benefit  of  a  writ 
of  error,  on  their  preliminary  exceptions.  Perhaps,  that  w&s 
what  they  feared,  without  the  granting  of  their  motion,  they  would 
not  get.  If  on  this  ground,  this  case  was  sent  back,  what  would 
they  ga^n  by  it  ?  Their  paper  on  the  record,  no  more. 
Let  the  judgment  be  affirmed. 


r-w^-W>i^^»<>*»'*»''*»^^* 


No.  30. — L.  J.  Davis,  and  othcre,  plaintiffs  in  error,  r*.  H.  F. 

Smith,  and  othci*s,  defendants. 

[1.]  In  the  distribution  of  the  aMets  in  the  hands  of  an  administrator,  jiid|- 
ments  obtained  against  the  intestate  have  priority  over  debts  for  reof.  bond* 
and  oiher  obligations,  notes  and  open  accouuU,  and  stand  next  in  dignity  to 
debts  due  the  public,  and  tu  be  paid  according  to  their  date. 

[2.]  Promissory  notes  are  upon  the  same  footing  with  bondt  and  oiher  oUigm' 
liont,  and  are  to  be  paid  raitahly  with  them. 
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£3.]  A  sarety  who  baa  paid  the  debt  of  his  priacipal  is  sabro^ted  to  all  the 
rights  of  the  payee,  in  the  distribution  of  the  assets  of  his  deceased  principal, 
and  is  to  be  pud  raUahly  according  to  the  dignity  of  the  debt  so  by  him  paid. 

l(  1.4.]  A  covenant  of  warranty  of  title,  when  broken,  is  a  specialty,  and  the  dam- 
agea  due  thereon  are  to.be  paid  raleabljf  with  bonds  or  other  obligations. 

t[5.]  The  measure  of  damages  for  the  breach  of  a  covenant  of  warranty  of  title, 
is  the  purchase  money  with  interest  from  the  time  of  the  sale  of  the  land. 

[S.]  Judgments  obtained  against  an  administrator  after  the  death  of  bis  intes- 
tate, rank  no  higher  than  the  demands  on  which  they  are  founded. 

[7.]  It  is  the  duty  of  an  admmUtrator,  when  sued  by  a  creditor,  so  to  plead  as 
to  protect  the  rights  of  all  the  creditors  oif  the  estate,  ki  filed  by  law,  of  whose 
demands  he  has  notice,  and  if  he  fajl  to  do  so,  he  becomes  personally  charge- 
able. 

'  (^0  '^°  adntiniitralor  is  not  made  personally  liable  for  failing,  in  a  suit  against 
bim  by  a  creditor,  to  plead  an  ontatanding  eoveiunU  of  warranty  made  by  his 
intestate,  if  at  the  time  of  the  rendition  of  the  judgment  in  such  suit,  there  was 
no  breach  of  the  covenant. 

[9.]  A  sells  a  tract  of  land  to  B  taking  hia  notes  for  the  purchase  money,  and  ex- 
ecuting his  bond  for  titles,  when  the  purchase  money  is  paid.  A  receives  one 
half  the  purchase  money,  when  D  sells  the  land  to  G,  executing  his  deed  with 
a  warranty  of  title,  C  buying  bona  Jlde  for  value,  without  notice  that  the  legal 
title  is  in  A.  After  the  sale  to  C,  and  with  knowledge  of  that  fact  on  the  part 
of  A,  A  and  B  enter  into  a  verbal  agreement  that  in  payment  of  the  balance 
of  the  purchase  money  dije  from  B  to  A,  B  shall  take  up  a  note  made  by  A  to 
D  by  substituting  his  own  therefor,  and  that  A  will  become  his  surety,  and 
that  if  A  is  compelled  to  pay  the  debt  thus  made  by  B  to  D  as  surety — then 
the  pprchase  money  due  from  B  to  A  on  the  original  sale  of  the  land  shall  be 
again  considered  as  due,  and  A  shall  bold  the  legal  title  of  the  land  as  security 
for  its  payment.  A  pays  the  surety  debt  to  D,  and  sues  for  and  recovers  the 
land  from  C,  evicting  him  upon  his  legal  title.  B  dies,  aitd  the  admrngtra' 
tor  of  B  files  his  bill  asking  direction  of  chancery  as  to  the  distribution  of  tlie 
assets  among  the  creditors.  A  and  C  are  both  made  parties  to  the  bill,  and 
answer.  A  claims  to  be  paid  his  purchase  money  to  the  exclusion  of  other 
creditors,  and  0  claims  to  be  paid  his  damages  for  the  breach  of  his  covenant 
of  warranty  from  B.  HtlA^  that  the  substitution  by  B  of  his  note  in  lieu  of 
A's  note  to  D,  is  a  payment  of  the  purchase  money  due  by  B  to  A  upon  the 
original  sale  of  the  laud,  and  that  if  the  verbal  agreement  is  considered  as  of 
focce,  tlien,  in  equity  A  is  not  entitled  to  be  paid,  out  of  the  assets  of  B,  his 
purchase  money;  and  farther,  that  A  having  elected  to  rescind  his  original 
contract  with  B  by  resorting  to  his  legal  title  to  the  land,  and  evicting  C,  by 
which  the  estate  of  B  is  made  manageable,  opon  his  warranty  to  C,  he,  A,  is 
tn  be  held  to  his  election,  and  shall  refund  to  the  estate  of  B  the  amount  of 
the  purchase  money  which  he  has  received,  with  interest. 

{10.]  An  <ufmtm«lrator  can  neither  sue  nor  be  sued  in  another  State,  by  virtue 
of  letters  derived  from  the  authorities  of  Georgia.  If  therefore,he  is  notified 
to  appear  and  defend  an  action  of  ejectment  brought  in  the  State  of  Alubama, 
■gainst  one  to  whom  his  intestate  has  sold  the  land  sued  for,  with  a  covenant 
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itl  w.^iTU'itv.  :i:i.l  hi'  ilUrcL'jrJs  the  uotice,  he  in  luit  therebv  cnatic  lUhl:^  i* 
for  a  '/e  ■n^^tarit. 

[11.]  A  j;i<li:iiieiit  olitaiurtl  in  anotbcr  State,  has  lo  tiiu  State  the  ftrce  r4*  ^  dn 
iiiL*;>tu'  jiiiluniifut:  yc;  it  may  be  here  iupeacbetl  fiir  fraaU.  aiiJ  tLe  jiirisdk- 
tion  rif  the  Court  wiiich  reDcleretl  it  itHjuircd  into,  as  alfo  the  right  of  tlie  lt<r- 
f  i.'ii  Stuto  1u  r\rn.-i>t>  authuriry  over  the  peivoxiB  who  are  parlies  aLd  the 
■  ilijpct  matt»T. 

[;,\]  A  jmiiLiiiifMt  it  t  •jt'c  I  iiiciit  rem]  eml  in  another  State,  an«l  cviiii«ii  m/I't 
it.  \\  ith  the  Iiiini;itioii>  l:iM  above  stated,  w  cvidecceof  a  hreiicb  of  acoxfoail 
Iff  warraiitv  in  fJ'«iri:'.ti. 

[i:*.]  A  tinuii'ilriii  nnnhin.itinn  to  procure  a  judgmeut  niul  eviction,  betweea 
tiiu  <-()vr;KinU':'  iMil  *.h'*  ])i:iiiititr  in  ejectment,  ^-jll  precliule  the  id^a  of  aa 

f'sictinii  ii[K)ti  titir  iMmmouiit. 

[  1  !.]  The  ivictijiii.  to  roii>iiiiit«'a  briMch  of  a  warmnly  of  title,  must  be  foiir^ileil 
Oh  a  litli'  p.-iniiiioiint. 

fii  oqtilty,  Mu-^conroc!  Siinerior  Court,  Ixsfore  Judge  Alt-xas- 
unij,  ?»[jiy  Trrni,  is  is.  ^ 

Tlic  facts  an*  iixorporatecl  into  the  opiuion  of  the  Court. 

.loNF.s,   1>F.\N[\(;  &:  .loNCfs,  for  plaiiitifTs  in  crroi". 

1.  *' A  ]):iyinciit  l>y  an  ailministnitor,  of  a  simple  contract  Jeb;. 
iM-fore  a  lioiid  conditinnrd  for  imleinnity,  is  good,  if  no  breach  of 
\\\v.  condiliou  lias  taken  phiro."     2  Wms,  E:r*rs,  672,  745. 

Sn,  a  jiidiriTirut  obfaint'd  a<j;7iinst  an  administrator,  upon  a*  sim 
ph*  roijfract  dt.ht,  hofon?  abroach  of  such  condition,  maybepW- 
ded  l»y  the  administrator,  a'j^ainst  a  suit  founded  on  a  8ub:ieiiucnt 
bn^ath,  as  ovidcnco  of  a  debt  to  bo  paid  to  him  out  of  the  a>?eis, 
in  preforoTice  to  ihv  datnni^os  occasioned  by  that  breach.  2  ir«*. 
on  Eyrs.GHG,  '7,  1  "ilS, '13, '14,  G7S, '9, '80.  f Kd.  f^f  IS1^2.J  Read 
vs.  lihrnt,  5  Sim.  .'>G7.     Norman  rx.  Baldrif,  G  Sim. 

2.  Tho  moa.Min;  of  daniaufes  for  a  breach  of  >varrantv,  is  not 
tlio  purchase  money  and  interest,  from  the  time  of  purchase.  2 
arcrn.  Ev.  §264  \'  Note  4. 

^.  Tho  pay('(*  or  indorst^e  of  a  promissory  note,  has  a  right  to 
be  preferrcjd  in  tlio  older  of  pa  vmcnts,  by  an  administrator,  to  a 
snrefy,  who  bad  sii^ned  as  surety  al  tho  foot  of  the  note,  and  after- 
wards had  had  to  pay  it  off.     (Sec  next  poin/.J 

4.  ]'romissoi*y  notes  arc  included  in  the  expression,  *'  bonds  or 
obligations,"  used  in  section  X.  of  the  Act  prescribing  the  order 
of  payments  to  be  observed  by  the  representatives   of  deceased 
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pei-sons.  Prince's  Dig.  239.  Watkins  Dig,  404,  Act  of'^^.  do, 
424.  Act ^  of  mo,  J^.  488.  Act  of '^^,  Jo.  G27.  Ac f.  of '97 
Prince,  426.  Act  of  *99.  Chitty  Cant.  1,  2.  Bac,  Ahr.  ollign- 
tionSf  par,  1. 

5.  The  fact  that  the  demands  of  Davis,  and  others,  liad  been  re- 
duced to  judgments  against  the  udministrator,did  make  a  difference 
in  their  favor,  in  comparison  with  the  demands  at  large,  men- 
tioned in  the  bill.  And  such  judgments  did  have  a  lien,  or  claim, 
on  the  assets,  superior  to  that  of  Smith's  demand  ;  for  such  judg- 
ments could  seize  and  sell  the  assets  in  the  hands  of  the  adminis- 
trator, in  spite  of  all  that  those  demands  could  do  to  the  contrary. 
If  tha administrator  did  not  so  plead  as  to  rcsene  their  proportion 
of  the  assets  for  them,  he  only  made  himself  pei-sonally  responsi- 
ble to  them,  for  any  deficiency  in  their  shares,  resulting  in  conse- 
quence of  that  judgment's  getting  an  over-propoition.  And  there- 
fore, it  would  be  necessary  for  them  to  look  to  his  (the  adminis- 
trator's) own  goods,  to  makeup  such  deficiency,  instead  of  to  the 
over-proportion  of  assets;  which  the  said  judgments,  owing, 
perhaps,  to  the  default  of  tlie  administrator  in  his  pleading,  had 
obtained  control  of;  otherwise  judgment  creditors  would  be  de- 
prived of  all  benefit  to  be  derived  from  the  conclusive  presurapr 
tion,  against  the  administrator,  of  sufficient  assets — which  arises 
from  his  letting  general  judgments  go  against  him.  TVms. 
ExWs,  Bot,  (Ed,  1832.; 

6.  If  a  debtor,  by  getting  his  creditor  to  go  his  surety,  bon-ows 
money  on  the  strength  of  the  suretyship,  and  with  it  pays  off  this 
creditor  the  debt  which  he  owed  him,  that  debt  remains  paid, 
notwithstanding  the  surety  may  have  afterwards  to  pay  the  bor- 
rowed money.     Eq,  §449,  h,  449,  d, 

7.  A  verbal  agreement  ])etween  a  principal  and  a  surety,  that 
a  piece  of  laud  which  had  l>een  bought  by  the  former  of  the  lat- 
ter, under  bond  for  the  payment  of  the  purchase  money,  paid  for 
in  part,  and  as  to  the  other,  part,  was  to  be  paid  for  by  the  mon- 
ey to  be  raised  on  their  note,  and  whicli  land  had  been  sold,  and  by 
deed  conveyed  by  the  said  principal  to  a  third  person,  with  the 
assurance  that  he  had  a  perfect  title,  and  which  was,  at  the  time 
of  theagi*eement  aforesaid,  in  the  possession  of  that  pei*son,  a  pos- 
session taken  by  him  under  that  deed,  and  as  an  innocent  pur- 
chaser for  a  valuable  consideration,  should  beheld  by  the  surety  as 
indemnity  against  loss  by  the  suretyship,  was  either  void, 
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Lst.  Heciiuse  violating  the  Statute  of  Frauds.  Pr.  Dig,  915, 
aiitl 

2(1.  The  22d,  Himry  VIII.  Sch.  Dig,  191,  2. 

3(1.  Because  the  principal  had  then,  no  title  whatever  to  the  land. 

Or  at  least  was  incapable  of  giving  any  rights  to  such  surety,  ex- 
cept such  as  were  subordinate  to  those  acquired  by  the  last  pur- 
chaser; for  even  if  the  equities  were  equal,  the  maxim  qui  prior 
est  in  tnnporc  potior  est  in  jure,  would  govern.  1  Story's  Bq. 
§§365,  6,  7. 

8.  There  was  evidence  in  the  case,  going  to  show  that  the  eric- 
tion  of  the  Laneys  by  Smith  was  collusive,  and  by  consent  be- 
tween them,  for,  ^ 

1st.  The  evidence  proved  that  they  (the  Laneys)  had  a  com- 
plete equitable  title  to  the  land.  And  this  was  an  ample  shield. 
See  2  or  3  points  in  brief,  Jbr  Woolfolh,  in  Wdtkins  vs.  WoolfolL 

2d.    In  fact,  it  went  faither,  and  showed  that   they  had  tlie 
legal  title,  the  whole  estate  in  themselves,  by  virtue  of  the  Statute 
of  Uses.     Before  this  Statute,  a  mere  contract  unenrolled,  by  one 
to  sell  his  land  to  another,  was  sufficient  without  words  of  inher- 
itance to  pass  the  equitable  fee  to  the  vendee.     1    Sug.  Pow,  93. 
After  that  act,  it  was  sufficient  to  pass,  also,  the  legal  fee,  except 
in  a  few  classes  of  cases.     A  little  later  in  the  same   Parliament, 
it  was  provided  by^another  act,  that  a  bargain   of  sale   which  is 
merely  a  contract  to  convey,  f2  Black,  Cam.  339,^  fJrrorshonld 
not  enure  to  pass  a  freehold,  unless  sealed  and  enrolled,  fi  Serg. 
Poxc,  73,J    but  should  (as  the  Couits  construed  the  act)  be  utte^ 
Iv  void.     But  this  last  Statute  has  never  been  in   force  in  diis 
State,  at  least  not  since    1755.     Pr.  Dig*   155.     Nor  has  there 
been  any  other  law  in  operation  which  avoided  deeds,  merely  for 
want  of  enrollment.     That  defect  has  served  only  to  postpone 
older  unrecorded   deeds   to  younger    recorded  ones.      Now  t 
penal  bond,  conditioned  to  be  void  if  the  obligor,  shall,  on  being 
paid  the  purchase  money,  make  the  obligee  a  title   to  the  land 
purchased,  implies  a  contract  by  which  the  obligor  agrees  to  cum- 
vey  the  land  to  the  obligee,  whenever  the  purchase  money  shall 
have  been  paid.     2  Stor.Eq.  §715.     That  is  to  say,  a  ci6ntract  to 
convey  the  land  on  the  happening  of  a  contingency.     This  makes 
a  contingent  use.     2  Black.  Com.  332,  et  seq.     Which   was  good 
as  a  use  before  the  Statute.      1   8ug.  Paw.  73,   if  Black.     IC 
and  as  it  is  not,  either 
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Ist.  A  use  in  a  term  of  years — 

2d.  Or  a  use  upon  a  use— 

3d.  Or  a  "  special"  use.  2  Black.  332.  Sewin  an  Trusts,  53. 
3  Kelly,  368. 

And  as  the  said  Statute  of  enrollment  was  not  in  force  at  the 
time  when  it  was  raised,  supposing  that  such  contract  amounts  to 
a  bargain  and  sale,  which  it  does  not,  and  as  the  purchase  money 
has  all  been  paid,  it  is  a  use  executed  by  the  Statute.  Pitts  cs, 
Bullard,  3  Kelly,  5,  and  cases  cited. 

3d.  The  evidence  farther  shows  that  the  Laneys,  by  means  of 
the  eviction,  got  into  a  position  where  they  might  claim,  as  pre- 
ferred creditors,  $400  and  interest,  (the  purchase  money,)  in 
piece  of  laud,  sworn  to  be  worth  only  $200.  And  that,  too,  af- 
ter retaining  to  themselves  mesne  profits,  say  1837  to  1847. 
And  that  Smith,  by  the  same  means,  acquired  land  worth  $2000^ 
in  place  of  his  light  to  indemnity,  for  having  paid  the  surety  note 
of  $2320,  a  right,  which,  in  the  deficiency  of  the  assetts  left  by 
Harris  at  his  death,  was  utterly  worthless.  Can  there  be  a  doubt 
of  collusion  ? 

9.  If  the  patent  to  Smith  was  younger  than  Harris's  wan*anty, 
it  was  evidence  of  a  title  adverse,  and  paramount  to  Hams's,  exist- 
ing at  the  time  of  his  making  the  warranty.  2  Crreen,  Ev.  §244. 
Edu  vs.  Welch,  6  Mass. 

10.  No  suit  can  be  brought  by  or  against  an  administrator  in 
his  official  capacity,  in  the  Courts  of  any  State  except  of  that  from 
which  he  derives  his  letters  of  administration.  Story  Canf.  §513. 
9  Wheat.  666.  Kerr  ^  Moore.  And  if  he  cannot  be  a  party,  he 
cttnnot  be  a  privy.  Therefore,  no  judgment  against  him,  obtain- 
ed out  of  his  State,  can  be  evidence  of  any  fact  to  his  prejudice. 

11.  That  judgments  against  administrators  have  a  lien  on  as- 
setts, see  point  6,  and  that  they  are  entitled  to  satisfaction  &c.  out 
of  the  assetts  in  preference  to  creditors  at  large,  particularly 
Smith.    See  also,  points  3  &  4. 

12.  If  a  contract  between  vendor  and  vendee  be  rescinded,  the 
vendor  gets  the  land  back  besides  the  rents,  subject  to  allowan- 
ces for  lasting  repairs  and  substantial  improvements.  1  Sug, 
Ven.  289,  top  p.  396,  7  bottom  p.  Donovan  vs.  Fuiker,  Jacob 
105,  6.  Smith  elected  so  to  rescind  by  entering  upon  and  evict- 
ing Harris's  assignee,  as  he  had  a  right  to  da  by  reason  of  Har- 
ris's insolvency  and  death  before  full  payment  for  the  land. 
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>%/,'/.  Vr/i.  :3(K),   /f//^  428,  bottom,     (Citiug,  &c.)      Ckhty  on  Ctmt 
741,  2. 

Johnson  cV  Williams,  lor  defendants  in  error. 

Uj-oM  tlic  ('viciI.Jii,tl;e  said  Harris  became  indebted  to  the  Lao- 
eys,  l)y  sprcidltif.     2   WtUicunff^  Executors^  735.     Ibitl^  740. 

Tlioiiirh  the  debt  be  coiilingent,  and  depend  on  condition,  wheD 
the  l)r(';i(h  occurs,  il  then  ranks  accordinf^  to  its  dignity,  as  if  ab- 
solute.    2  William.s   Exrs.  744.     7?>/'c/,  746. 

Tlio  measure  of  damage  is  the  purchase  money  with  interwl 
tljeroon.     4  Kcnt'.s  Commt'fUarieSf  474,  and  aut/inrititJt  (herented. 

The  Judi^c  may  refuse  to  charge  if  the  request  is  abstract,  ami 
if  tliere  is  no  cvidt^nce,  the  Court  may  so  any.  2  Pctert^  Dig,  134. 
9  Pc.tcn   292.     1  V,  S,  Digest,  419. 

.P)rief  of  authorities  for  H.  S.Smith  : 

The  laud  was  not  paid  for  by  the  change  of  papers  and  notes, 
and  tlie  vendor  retained  his  lien  for  the  unpaid  purchase  mouer. 
3  L  \  S.  Digest,  121.     5  Johnso?i,  68.     5  Conn,  265.       5  Porter,  451 

The  ind(^rsement  of  a  note  does  not  extinguish  the  lien  of  a 
vendor.     Ala.  Reports 

The  (juestion  of  payment  is  a  question  of  intent.  Stori/  tm 
Proinix.sor)/  Notes,  477. 

The  demand  of  Smith  is  liquidated,  and  of  equal  dignity  with 
a  promissory  note.  Prince's  Digest,  228.  1  Kelly ^  287.  2 
Kclhf,  374. 

When  th(^  equities  are  equal,he  who  hasthe  legal  title  shall  prevail 

1  Story's  Equity,  75.     7    Cranth.  34.      1  Vesey^  247.      Ibid.  387. 

2  JoJmson,  COS.     3  Johnson,  359.     1  Atkins,  228.      10  Pctrrs  ami 
the  authorities  there  cited,  210.     7  AI,  318.     3  Johnson,  359. 

A  party  must  do  equity  before  he  asks  equity.  1  Story's  Cifm- 
7ne7itaries. 

By  the  Court. — Nishet,  J.  delivering  the  opinion. 

The  facts  in  tliis  case  are  numerous,  and  so  are  the  points  pre- 
sented for  our  consideration.  I  state  such  facts  as  appear  to  be 
necessary  to  an  understanding  of  the  caso  generally,  leaWng  mi- 
nuter specification  for  each  question  as  it  arises.  Abner  H. 
Flewellen,  administrator  upon  the  estate  of  N.  H,  Harris,  de- 


AMERICUS.  JULY  TERM,  1848.  281  . 

■  »  ■  « 

Davis  aud  others  v».  Smith  and  others. 

ceased,  filed  a  bill  alleging  tbe  partial  insolvency  of  the  estate, 
and  asking  the  directions  of  a  Court  of  Chancery,  in  the  pay- 
ment of  the  debts.     It  exhibits  the  chai*acter  of  the  debts,  and  the 
amount  of  assets,  aud  asks  process  to  bring  the  creditors  into 
Court.     Among  the  debts  are  a  judgment  against  the  intestate 
during  his  life — judgments  obtained  against  the  administrator,  and 
debts  by  note  and  open  account.     Also  a  claim  in  behalf  of  the 
heirs  and  distributees  oS  Noah  Laney,  deceased,  founded  on  the 
breach  of  a  warranty  of  title  in  a  deed  made  by  said  Harris  to 
said  Noah  Laney,  when  both  were  iniife.     The  heirs  and  dis- 
tributees of  Noah  Laney  had  previously  filed  their  bill  against 
the  administrator,  setting  foith  the  sale  of  the  land,  the  deed,  the 
piice  paid,  and  that  one  of  them,  who  was  in  possession,  had  been 
evicted  by  judgment  of  law  in  the  State  of  Alabama,  where  the 
land  lay,  by  H.  F.  Smith,  who  held  title  to  it,  paramount  to  theirs 
derived  from  Hariis ;  and  praying  that  their  claim  might  be  paid 
to  the  exclusion  of  other  creditors.     This  bill  was  enjoined  by. 
that  brought  by  the  administrator  Flewellen.     The  creditors  an- 
swered, respectively  setting  up  the  grounds  of  their  claims  upon 
the  estate,  and  stating  grounds  of  objection  to  the  allowance  of 
other  claims  to  the  exclusion  of  theirs.     The  cause  was  submitted 
to  the  Court  and  jury,  and  vaiious  exceptions  were  taken  to  the 
instructions  of  the  presiding  Judge  to  the  juiy,  and  to  his  refusal 
to  charge  them  according  to  the  requests  of  counsel  for  the  dif- 
ferent parties  defendants.     The  points  made  in  the  bill  of  excep- 
tions, some  of  which  we  sustain,  will  be  noticed  as  I  proceed. 
The  contest  was  as  to  the  dignity,  and  prior  claim  of  the  debts 
due,  or  charged  as  being  due.     We  will  send  the  cause  back, 
with  instructions,  which  will  cover  all  the  matters  in  dispute  be* 
tween  the  parties. 

The  order  in  which  debts  of  a  testator  or  intestate  shall  be 
paid,  is  prescribed  by  the  Act  of  1792.  The  section  of  that  Act 
which  specifies  this  order,  is  in  the  following  words :  "  The  debts 
due  by  any  testator  or  intestate,  shall  be  paid  by  the  executora 
and  administrators,  in  the  order  following,  viz.  funeral  and  other 
expenses  of  the  last  sickness;  charges  of  probate  and  will,  or  of 
the  letters  of  administration ;  next  debts  due  to  the  public;  next 
judgments,  mortgages  and  executions,  the  eldest  first;  n^wrtiftnt, 
then  bonds  or  other  obligatiotUf  and  lastly,  debCs  dua  on  opm 
counts."  Prince,  228,  229. 
VOL.  T .  36 
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[1.]  Jiid^j^cnts  against  the  testator  or  intestate,  are  next  after 
debts  due  the  public  ;  and  as  theix)  appears  to  be  no  debts  of  tbe 
character  specified  in  the  Act  as  ef  bigber  dimity,  due  by  thi» 
intestate,  tJt^y  are  first  of  all  to  be  paid.  About  tbem  tbere  is  do 
con  tro  vers  V. 

[2.]  It  is  sinorular  tliat  the  Act  of  1792  makes  no  provisioD 
whatever  for  promissory  notes,  eo  nomine,     Tbey  are  not  mco- 
tioncd  ut  all,  and  have  no  place  assigned  them,  unless  they  are 
embraced  in  the  words,  other  obligations.     One  of  two  supposi- 
tions is  to  be  adopted  in  relation  to  the  absence  of  all  mentioo  </ 
promissory  notes  and  bills,  in  this  act.     Eitber  tbe  omission  was 
an  oversight,  or  the  Legislatuie  considered  tbem  as  embraced 
under  the  hciid  of  ot/icr  olJigations,     Tbe  former   is  not  reasom- 
ble.     We  cannot  reasonably  believe  that  they,  in  legislating  apoo 
this  subject,  sliould  have  overlooked  altogetber  tbe  most  commoD 
and  numerous  class  of  debts.     And  if  it  had  been   considered  sf 
omission,  the   J^egislaturc  would  long  ere  tbis   bave   supplied  it. 
Creditors  by  note  would  not  have  lieen  permitted  to  continue  it 
the   mercy  of  adrninistnttors,  executors,  or  even    Courts.    The 
Legislature  have  been  silent  on  the  subject  since  1792,  and  tbst 
fact  is  conclusive  as  to  the    legislative  consti-uction  of  the  Ad. 
It  is  veiy  plainly  indicative,  too,  of  the  opinion  of  tbe  profession 
and  of  the  country'.     In  our  opinion,  promissory  notes  were  in- 
tended to  be  embraced  in  the  class  of  debts  designated  in  tlie 
Act  as  other  obligatii/fis.    We  think  this  the  most  reasonable,  tbe 
most  e(iuita])le  and  the  most  convenient  construction.     It  is  ar- 
gued that  at  Common  Law  bonds  and  obligations  bave  prioritr 
over  notes,  and  that  the  classification  in  the  Statute  does  not  aher 
the  Common  Law.     The  classification  at  Common  Law  is,  debu 
of  record,  specialties,  and  then  simple  contracts,  wbicb  latter,  it 
is  coTiccded,  embrace  notes   of  hand.     It  is  not  to  be  contended 
for  a  moment  that,  according  to  any  definition,  or  rule,  to  be 
found  in  tlie  books,  notes  are  specialties.    We,  of  course,  asMtt 
no  such  thing.     AVe  say  only  that  the  Legislature  of  Georgia,  in 
the  exercise  of  an  mKjuestioned  power,  have  tbougbt  proper,  for 
the  ])ui*]H)se  of  the  distiibution  of  an  intc8tate*»  estate,  to  cltss 
not(?s  with  sp(»ci;ilties,  leaving  for  other  purposes  the  distinctions 
between  them,  as  they  exist  by  law.     But  to  return.     Tbe  clasea- 
fication  under  our  Statute  is  different  from  wbat  it  is  at  Common 
Law.     The  Common  Law  designates  one  class  by   the   geneiic 
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name  simple  contracts,  which  includes  written  contracts  not  under 
seal,  and  accounts,  or  any  verbal  undeitaking  to  pay  money.  Our 
Statute  docs  not  use  the  generic  term,  simple  contracts,  but  when 
that  is  located  at  Common  Law,  in  the  order  of  distribution,  it 
places  the  specific  term,  or  designation,  open  ^accounts.  The 
greater  includes  the  less,  simple  contracts' include  accounts,^  but 
the  less  does  not  include  the  greater.  Open  accounts  do  not  in- 
clude notes.  Were  the  phraseology  of  our  Statute  the  same  with 
the  Common  Law,  that  is,  had  it  said  simple  contracts,  instead  of 
open  accounts,  I  should  hold  that,  as  at  Common  Law,  'notes 
would  stand  upon  the  footing  of  accounts.  In  very  important 
particulars,  notes  are  different  from  open  accounts ;  as  for  exam- 
ple, they  constitute  a  wholly  different  species^  of  evidence  of  a 
debt,  and  arc  negotiable.  The  Legislature  did  not  intend  to 
class  notes  with  accounts — this  is  dear  to  my  mind  from'the  con- 
siderations stated.  Nor  did  they  intend,  by  omitting  all  mention 
of  them,  or  of  the  generic  Common  Law  term  which"  includes 
them,  to  leave  them  to  take  refuge  under  the  Common  Law  rule, 
which  places  them  upon  an  equality  with  accounts,  and,  of  course, 
below  the  grade  of  specialties.  It  seems  far  more  reasonable  to 
conclude  that  in  the  classification  made,  they  intended  to  repeal 
the  Common  Law,  and  to  raise  notes  in  the  distribution  of  es- 
tates, to  the  grade  of  bonds  and  obligations.  To  do  so  does  not  in- 
volve what  might  be  called  the  legal  absurdity  of  making  notes, 
bonds  or  obligations.  What  we  think  they  have^  done  in  this 
Act,  and  that  only,  is,  by  a  fair  implication  to  classify  notes  with 
bonds  or  obligations,  in  the  payment  of  debts  by  the  administra- 
tor or  executor  of  a  partially  insolvent  estate.  I  admit  that  this 
intention  cannot  be  drawn  from  the  meaning  of  bonds  or  obliga- 
tions. These  are  contracts  under  seal.  It  is  true  at  the  same 
time,  that  it  cannot  be  inferred,  from  the  legal  meaning  of  open 
accounts,  thai  the  Legislature  meant  to  place  notes  upon  the 
same  level  with  accounts.  It  is  not  a  forced  or  unnatural  infer- 
ence, that  the  Legislature  meant  to  discard,  for  the  nonce,  tech- 
nical definitions,  and  by  bonds  to  designate  evidences  of  debt  un- 
der seal  to  pay  specific  sums  of  money,  as  single  bondB,  and  by 
other  obligations,  to  designate  all  other  written  uudertakinga  to 
pay  money,  whether  under  seal  or  not.  Nor  is  this  idea  miMHH 
ported  by  the  common  use  of  the  word  obligations.  Li  that  tub 
it  is  very  commonly  understood  to  mean  a  pronuae  to  pajiiioiiiet%  M 
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or  to  do,  or  not  to  do  a  particular  thing,  evidenced  by  writing. 
Why  in  a  Court  of  Equity — why  upon  principles  of  justice,  should 
bonds,  or  obligations,  have  a  preference  over  notes  ?  The  rea- 
sons given  are  purely  technical,  to- wit,  the  debt  is  therein  partic- 
ularly specified  and  the  party's  seal  is  attached,  thereby  acknowl- 
edging the  debt  and  affirming  the  contract.  Bac,  Ab,  Tit,  Ohli 
gation,  A.  These  reasons  apply,  in  part,  to  notes.  Certainly  they 
are  merely  technical.  Whereas  the  reasons  why  notes  and  bills 
should  rank  higher  than  accounts,  are  laid  in  commercial  expedi- 
ency. They  are  the  life  of  commerce — they  are  necessary  to 
trade  upon  any  large  or  useful  scale.  By  their  negotiability,  they 
constitute  a  large  proportion  of  the  circulating  medium  of  the 
country.  Relatively^  they  are  more  important  than  what  are 
technically  called  specialties. 

Besides  all  this,  in  1799,  the  Legislature  declared  that  "all 
bonds  and  other  specialties,  and  promissory  notes,  and  other  li- 
quidated demands,  bearing  date  since  9th  of  June,  1791,  whether 
for  money  or  other  thing,  shall  be  of  equal  dignity ^  ^."  Prince^ 
object  or  purpose  of  negotiability,  or  whether  it  relates  to  and  de- 
426.  Now  whether  this  equality  of  dignity  refers  alone  to  the 
clares  a  general  equality,  it  is  still  proof  that  for  some  puipoMt 
the  Legislature  have  abolished,  in  this  State,  the  technical  distinc- 
tions between  notes  and  bonds.  From  that  Act,  therefore,  we 
derive  confirmation  of  our  opinion.  I  am  aware  that  the  Act  of 
South  Carolina,  of  which  ours  is  a  literal  copy,  has  received  there 
a  different  construction.  See  th€  Ex'rs  of  Harbison  vs.  theAdnCrs 
of  Giles^  1  Bay,  275.  Rippon's  Ex^rs  vs.  Tou>nsend^s  ExWm^  1  Bay, 
445.  Ours,  however,  seems  to  us  to  be  the  more  reasonable  con- 
struction, and  founded  in  the  better  policy.  The  Court  below 
held  that  promissory  notes  are  not  embraced  in  the  words  h(mds 
or  other  obligations,  as  used  in  sec.  10,  of  the  Act  of  1792,  and  that 
decision  we,  for  the  reasons  given,  reverse. 

[3.]  The  presiding  Judge  instructed  the  juiy,  that  the  payee 
or  indorsee  of  a  promissory  note,  has  no  right  of  preference  in 
the  order  of  payment  by  the  administrator,  over  a  surety,  who 
has  paid  the  debt.  This  question  has  been  deteimined  by  this 
Court,  in  accordance  with  the  opinion  of  the  Circuit  Judge  in  this 
caso.  The  question  was  made  and  argued  at  the  last  Cassville 
Term  of  this  Court.  To  the  opinion  carefully  prepared,  in  that 
case,  I  now  refer,  believing  ^^  unnecessary  to  repeat  the  argu- 
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ment  here.     Lumpkin  rs,  Mllhy  4  Gcfn-gla  Sttp.  Court  Rep.  343. 

[4.]  He  also  detcrminecl  that  the  claim  of*  the  honeys  founded 
on  a  covenant  of  waiTanty  in  a  deed,  broken  by  eviction,  rank- 
ked  as  a  specialty,  to  be  paid  in  average  and  proportion  with  oth- 
er specialties,  and  the  measure  of  damages  upon  a  breach  of  a 
warranty  of  title  to  lands,  is  the  purchase  money,  with  intei-est 
from  the  time  of  the  purchase.  Both  of  which  decisions  we  affirm. 
Aboat  the  foimer  of  these  propositions,  I  apprehend  there  can 
be  no  doubt.  The  warranty  is  an  obligation — instrument  under 
seal.  When  there  is  a  breach,  the  law  considers  the  damage  as 
due.  It  is  i^ebt  by  specialty.  **  Debts  by  specialty,  says  Black- 
stone,  are  such,  whereby  a  sum  of  money  becomes,  orisacknowl- 
ed  to  be  due,  by  deed,  or  instrument  under  seal.  Such  as  by 
deed  of  covenant,  by  deed  of  sale,  by  lease  reserving  rent,  or  by 
bond  or  obligation.''  Blackstone\  Com,  2  hookup,  4G5.  1  Binn, 
254-5.  T.  R.  307.  3  F.  ^  B.  194.  2  TV?ns,  Ex'rs,  747-8.  3 
Burrow,  1380.     1  P.  Williains,  429.     1  Dick.  315. 

[5.]  The  question  as  to  the  measure  of  damages  upon  tlie 
breach  of  a  covenant  of  warranty,  has  divided  the  most  learned 
jurists  of  this  country.  Some  have  held  that  the  vendee  is  entitled 
to  recover  the  value  of  the  land,  at  the  time  of  eviction,  including 
its  natural  appreciation  of  course,  and  no  more  than  its  value 
then,  if  it  has  depreciated ;  others  have  held  that  ho  is  entitled  to 
recover  the  value  of  the  land  at  the  time  of  eviction,  including  the 
improvements  which  may  have  been  put  upon  it ;  whilst  the  ma- 
jority of  jurists,  and  of  the  Courts  of  this  country,  and  of  the 
CourU  of  England,  have  adopted,  as  the  most  equitable,  most  per- 
man^t  and  expedient  rule,  the  purchase  money  with  interest 
from  the  time  of  the  purchase.  A  great  deal  may  be  said  in  fa- 
vor of  allowing  the  vendee,  the  value  of  the  premises  at  eviction. 
Forcible  illustrations  are  given  in  the  books  of  its  equity.  On  the 
conti*ary,  equally  striking  illustrations  are  fuimished  of  its  hard- 
ships. In  relation  to  which,  I  remark  that  no  rule  of  law  can  he 
safe  which  is  founded  upon  extreme  cases.  The  best  rules  are 
those  which,  upon  general  principles,  operate,  jn  the  main,  most 
beneficially  to  entire  communities ;  which  are  unifoim,  and  by 
their  simplicity  are  most  easily  undei*stood.  The  rule  last  adver- 
ted to  has  not  these  elements  of  optimism,  perhaps  I  should  say, 
of  utility.  It  is  not  uniform,  forin  some  cases,  under  its  operation,  as 
in  case  of  great  appreciation  in  the  value  of  the  land,  th^  vendee 
gets  more  than  is  equitable,  and  in  others,  as  wbcx^  >\v^\^  \%  ^ 
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great  ilepreciation,  he  gets  less.  So  also,  rice  versa^  it  is  not  uni- 
form*as  to  the  vendor.  I  u  favor  of  tbe  purchase  money  vrxth  the  in- 
terest, it  may  be  i*ai(1,  that  it  is  a  uniform  rule ;  it  is  easy  of  com- 
prehension ;  easy  of  proof;  and  more  than  all  this,  it  is  a  ciiteri- 
on  of  recovery  and  liability,  which  the  parties  may  aliv'ays  establizih 
for  themselves.  It  is  right  upon  principle ;  it  ijs  the  rule  o(  the 
Commit  II  Law,  and  has  received  the  sanction  of  the  Courts  of  a 
majority  of  the  States  of  our  Union.  The  history  of  it,  at  Com- 
mon Law,  will  show  that  it  has  and  does  obtain  in  England. 

The  ancient  covenant  of  waranty  was  a  real  covenant,  binding 
upon  the  covenantor  and  the  heir.     In  suits  upon  this  covenant, 
the  recovery  was  in  other  lands  equivalent  in  value   to  the  lanifa 
sold,  at  the  time  of  the  sale.     There  is  no  doubt  but  this  was  tbe 
mode  and  measure  of  recovery  npon  the  old  covenants  of  warranty. 
hxfeutUU  times,  lands  were  esteemed  more  highly  than  moDev, 
for  reasons  growing  out  of  feudal  institutious,  and  the  anti-com- 
mercial tendencies  of  the  age.    Hence,  the  recovexy  wasin lands. 
But  what  is  impoitant  to  notice,  is,  that  in  the  earliest  days  of  the 
Common  Law,  the  measure  of  recovery  was  the  value  of  the  land 
at  the  tittle  the  warranty  was  made,     BracUm  de  fcarrantia,  lib,  5, 
c.  13,  sec,  5,     Bro,  tit,  voucher ,  pi,  69.     Ihid,  tiL  Recover  in  valwe, 
pi,  59.    Year  Book,   30  Edw.  III.  146.    Ibid,  19.    Ben.  VL  46  fl, 
61a.     Ballet  vs.  Ballet,  Godh,  151.     Glanv.  Lib.  3,  c.  4.     Fletct, 
Lib,  6,  c.  23,  s,  3,  4.     2  RolVs  Ab.  772,  773.     Cro,  Car.  456.    4 
Kent's  Comm,  475.     4  Jolms,  R,  1. 

Ina-much  as  a  personal  action  would  not  lie  upon  the  cove- 
nant of  warranty,  and  when   the  value  of  money  relatively  to 
lands  had  risen,  in  consequence  of  the  revival  of  commerce  and 
the  giving  way  of  feudal  institutions  and  policy,  and  after  the  in- 
troduction of  alienations  by   bargain  and  sale,  a  new  species  of 
covenant  was  devised,  to  wit:  the  personal  covenants  of  this  day. 
Purrhasors  of  land  desired  the  personal  security  of  the  vendor, 
and  hence  are  covenants  of  warranty,  ofseisiHf  and  oorenantsfor 
quiet  enjoyment,  i^c.     Although  we  thus  find  engrrafted  upon  tbe 
Common  Law,  a  new  security  and  a  new  remedyp   yet  we  find 
no  alteration  made  in  the  rule,  as  to  the  measure  of  the  covenan- 
tor's  liability  upon  a  bi*each.     That  continued  the  same.     I  be- 
lieve there  is  no  case  in  the  English  books  to  show   the  contiv 
ry.     The  recovery,  instead  of  being  in  lands,  as  formerly,  is  now 
in  money,  yet  the   amount  of  it  is  regulated  by  the  value  of  thv 
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land  at  the  time  of  the  sale,  and  that  is  considered  to  be,  what  the 
parties  estimated  it  at,  to  wit:  the  purchase- money.  Upon  evic- 
tion, the  grantee  recovers  the  purchase  money,  with  interej*t,  the 
interest  being  allowed  to  countervail  his  liability  for  mesne  profits. 
1  H.Bla.  17.  2  W,  Bla.  1078.  4  Kenes  CammA76.  4  Jolms, 
R,  8. 

Such  is  the  rule  of  the  Common  Law,  and  it  is  right  upon  pi*in-' 
ciple.  The  covenant  in  this  case  was  a  covenant  of  warranty  of 
title.  There  was  no  covenant  for  quiet  enjoyment,  none  against 
incumbrances.  And  as  before  stated,  there  was  an  eviction  by 
judgment  in  Ejectment.  The  decision  we  now  make,  therefore, 
is  in  reference  alone  to  the  case — that  is,  it  applies  to  a  covenant 
of  warranty  upon  eviction.  What  would  be  the  measure  of  dam- 
ages upon  a  breach  of  a  covenant  for  quiet  enjoyment,  when  the 
breach  does  not  extend  to  a  breach  of  a  covenant  of  seisin  in  the 
same  deed,  or  in  a  case  where  there  is  only  a  oQvenant  for  quiet 
enjoyment,  we  do  not  now  determine.  I  will  only  remark,  that 
in  case  there  is  only  a  covenant  for  quiet  enjoyment,  and  the 
breach  of  that  amounts  to  a  total  failure  of  title.  Chancellor  Kent 
holds,  (and  many  other  eminent  men,)  that  the  rule  of  damages 
is  the  purchase  money,  with  interest,  and  no  more.  And  faither, 
that  when  the  covenant  for  quiet  enjoyment  follows  a  covenant  of 
seuin  in  the  same  deed,  the  intent  of  the  instrument  appears  to 
be,  that  the  one  covenant  is  merely  auxiliary  to  the  other ;  one  re- 
feriing  to  the  title,  and  the  other  to  the  enjoyment  of  that  title. 
A  breach  of  the  latter  involves  a  breach  of  the  former.  It  would 
seem  to  be  unreasonable,  that  a  purchaser  should  recover  upon  the 
covenant  of  teifin  the  full  value  of  the  estate,  and  also  additional 
damages  for  being  dbturbed  in  the  enjoyment  of  that  estate. 
There  are  no  precedents  at  Common  Law  for  the  recovery  of 
more  damages  in  the  covenant  for  quiet  enjoyment,  than  under  a 
covenant  of  seism.  The  covenant  of  seisin  draws  afler  it^  the 
covenant  for  quiet  enjoyment.  **  Omnemajus  continet  in  se  minus,*' 

I  say,  howeTer,  that  to  my  mind  the  rule  of  the  Common  Law 
is  right  on  principle.  In  this  contract,  as  in  all  others,  the  rule  o^ 
construction  is  the  intention  of  the  parties.  What  is  that?  The 
grantor  covenants  that  the  grantee  shall  be  undisturbed  in  his  ti- 
tle. He  undertakes  that  the  title  in  the  hands  of  the  gnntee  is 
good,  and  will  continue  good.  The  land  and  its  ralae  is  4i6  sab* 
ject  matter  of  the  contract    The  grantor  does  not  look  lM0*i  ' 
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the  immediate  transnctioii;  that  is  pcifect  in  itselfl  It  embraces 
a  sale —a  transfer  of  title — a  payment  of  a  fair  equivalent  bv  the 
j)un!haser,  and  an  nndcrtakinu^  by  the  vendor,  to  save  him  faann- 
le:*s  from  a  failnre  of  title.  He,  (the  vendor,)  cannot  be  presu- 
med to  contract  in  reference  to  any  future  condition  of  the  estate 
which  he  sells,  either  to  his  loss  by  its  natural  appreciation,  or  its 
actual  im])rovement,  or  to  his  gain  by  its  depreciation.  He  does 
not  submit  himself  and  his  heirs  to  the  contingencies  ivhicfa  mn 
through  many  years,  much  less  can  he  be  understood  as  contract* 
ing  for  a  liability  to  pay  for  improvements,  which  rest  altogeth. 
er  within  th(;  discretion,  or  caprice,  or  folly  of  the  purchawr. 
Wise  men  do  not  so  contract.  They  avoid  future  chances  of  loss 
or  disturbance,  and  repose  upon  what  is  written.  A  vendor,  for 
example?,  bona  fidv^  sells  for  a  fair  price  one  hundred  acres  of 
wild  land.  It  becomes  the  site  of  a  city,  and  its  appreciatioa  ri- 
ses to  millions,  and  the  title  fails.  It  is  to  be  presumed  that  he 
guarantied  to  the  purchaser,  upon  a  contract  which,  perhaps,  did 
not  involve  a  thousand  doUai-s,  the  payment  of  millions.  In  this 
country,  and  at  this  day,  such  a  case  is  not  merely  hypotheticaL 
It  would  seem  that  if  he  were  thus  liable  when  the  title  fails,  there 
would  be  some  equity  in  allowing  him,  in  cxuie  of  «uch  apprecia- 
tion, the  title  remaining  good,  to  share  it  with  the  purchaser. 
Yet  such  an  idea  has  never  received  the  least  countenance. 

On  the  other  hand,  the  purchaser  takes  the  title  for  what  that 
is  worth  at  the  time.  The  future  appreciation,  or  depreciatioD,  is 
a  chance  which  he  takes  with  it.  The  improvements  are  with  him, 
but  he  has  the  right  to  ask  secunty  against  the  failure  of  the  ti- 
tle, lie  may  ask  security  in  any  amount ;  covenants  of  any  kind ; 
but  he  asks  and  takes  security  against  the  failure  of  title  alone- 
It  is  a  personal  security — it  is  available  to  him  in  money.  He 
estimates  the  value  of  the  title  in  the  sum  ke  agrees  to  pay  for  il; 
he  makes,  by  his  contract,  the  jmrrJuise  mane^  the  measure  of  the  901- 
ve  of  the  title,  and  takes  security  in  that  amount.  Such  seems  to 
mo  to  be  the  i?itention  of  the  parties,  and  they  ought  to  be  held  to 
their  contract.  It  is  right  that  the  vendor  should  pay  interest, 
beciiuso  he  has  had  the  use  of  the  pui-chaser's  money,  and  is  pre* 
sumed  to  have  made  interest ;  it  is  right  that  the  purchaser  should 
receive  interest,  f(»r  although  he  has  had  the  use  of  the  land  in 
rents,  issues  and  profits,  yet  he  is  liable  to  refund  them  to  him 
who  has  the  paramount  title.     He  seems  to  be  Che  &voTCd  pe^ 
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Hon  ;  for  at  Law  he  gets  the  land  and  the  iroprovemcnts.  Yet, 
not  always  so  in  Equity,  for  it  is  settled,  that  if  he  is  compelled 
to  go  into  a  Court  of  Equity,  to  assert  his  title,  (upon  the  princi- 
ple that  equity  romtt  be  done  by  him  who  asks  it,)  an  allowance 
will  be  made  in  favor  of  the  purcliaser,  in  most  caries,  for  his  im- 
provements. If  he  has  acted  hona  Jlde^  without  notice  of  the  ow- 
ncr'rt  title,  a  Couit  of  Equity,  in  decreeing  an  account,  will  allow 
him  to  deduct,  therefrom,  a  due  compensation  for  them. 
Story'it  Eq.  sec.  799,  1237.  St/gden  rm  Ve//(hr,x  ch,  16,  src,  10, 
p.  720,  721, 1th  Ell  Putnam  vs.  Ritchie,  G  Paige,  390,  405,  406. 
Grten  vs.  Bidille,  8  Wheat.  1. 

The  pun!haser,  however,  cannot  liimsclf  move  in  a  Court  of 
Equity  for  such  compensation  ;  and,  for  the  life  of  me,  I  can  see 
no  I'ea.son  why  he  should  not.  Siigden  oh  VcHdora^ch.  IG,  sec.  10, 
7;.  722.  1  J.  Ch.  R.  385.  1  Ibid,  2G.  39.  Sttrry's  Omi.  on  Eq.799. 
a  Paige,  300.  1  understand  the  technical  reason  why  he  can- 
not, but  I  see  no  reason  why  he  may  not,  uptm  piiiiciple.  Just 
such  a  reason,  (lo-wit,  that  the  purchaser  is  the  movant,)  as  pre- 
cludes him  from  an  allow^ancc  for  his  improvements,  when  there 
is  no  fraud  on  his  patt,  and  when  he  is  without  notice  of  the  true 
owner's  title,  ought  to  )>e  ovcmdden  and  broken  down  by  the 
Courts  of  Chancery — Court.*;  which  are  said  to  look  to  substance, 
and  not  to  forms.  Whether  he  is  a  complainant  or  defendant  in 
Equity,  his  equity  remains  the  same.  1  know  of  no  principle, 
equal  and  good,  which  can  take  the  money,  or  the  value  of  any 
kind  which  belongs  to  A,  and  appropnate  it  to  J^  It  would 
seem  to  be  just  that  the  legtd  title  of  the;  true  owner  should  be 
held  encumbered  with  the  equity  of  the  tenant,  growing  out  of 
his  impiovements,  whatever,  in  each  case,  they  might  be  jiroven 
to  be.  The  rule  of  the  Common  Law,  as  to  damnges,  is  said  to  op- 
erate with  great  severity  upon  purchasers,  where  the  vendor  bus 
acted  in  bad  faith,  as  where  he  has  either  fraudulently  withheld 
the  truth,  or  suggested  falsehood  in  relatitm  to  the  title.  lint  for 
this,  it  may  be  replied,  the  grantee  nmy  liave  an  action  on  the 
case,  in  the  nature  of  a  writ  of  deceit  and  recover  to  the  full  e\- 
tent  of  his  lo.ss.  Cruise,  tit.  38,  r.  5,  *.  57.  1  Inst.  384,  #/.  n.  1. 
2  Caines,  193.  1  Fonbl.  JBy.3G6.  1  Com.  Dig.  23G,  a.  8.  Van 
Ness,  J.  in  Pitcher  vs.  Livingston.  4  John.  IL  12, 

In  the  United  States,  the  weight  of  authority  is  in  favor  of  the 

rule  as  enforced  at  Common  Law.     See  Stoats  t^«.  the  Extm,  of 

YOL.  T.  37  .     ;^ 
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Ten  Eyck,  3  Caine»,  111.  Pitcher  rs,  LiriNj^ston,  4  John,  R.  I. 
Bennett  T9.  Jenkinx,  13  Johns.  72.50.  Martton  vs.  Hohhs^  2  Mau, 
433.  Casttfll  vs.  Wcnrfell,  4  Mas9.  108.  Smith  rs.  Strong,  14 
Pick.  128.  Sicrlintr  TJf.  Pert,  14  Conn,  245.  Bender  vs.  Prom- 
herger,  4  Ball.  441.  Wihon  rx.  Forbes,  2  Der.  iV.  (7.  i?.  30.  Sea- 
more  vs,  Harlan,  3  Dart  a,  415.  Tapley  vs.  Labramme,  1  Missouri^ 
552.  Martin  vs,  hong,  Ihid,  391,  Earle  vs,  Middleton,  1  Cheves 
Law  if  Eq,  S,  C,  R,  127.  Dvckmasttr  rs,  Grundy,  1  Scam.  R. 
312,  313.  8  Maf:s,  163,  221.  Winning  rs.  Withers,  2  TVw/. 
Con*/,  ftr/?.  584.  Ware  vs,  Wethnall,  2  McCord's  R,  413.  JSokJ 
w.  Quattehnum,  1  McCord,  584.  Tfl///o^  r*.  Bedford,  Cook's  TV*. 
iJ.  447.  Lowther  rs,  the  Commonwealth,  1  /farr.  ^  J!f«»/I  202. 
Crenshaw  rs.  Smith,  5  Mnnf,  415.  Stout  vs.  Jackson,  2  Rand.  138. 
Stewart  rs.  Drake,  4  ifrt^jf^.  139.  Cox  m.  Strode,  2  Bfft*,  272. 
Threlkeld,vs,  Fifzhvgh,  2  Lr;>^,  451.  1  Blackf.  266,  »o/r.  2  Aii2, 
274.  3  Ohio,  221.  10  Mass.  459.  3  /ferr/*,  211.  1  Mississip- 
jri,  550.  2  Grecnlf,  378.  1  1^7/.  250.  3  Ihid,  118.  3  Mi>#fM. 
391. 

The  circuit  .Tud]^  held,  that  judgments  obtained  against  the 
administrator,  Flewellen,  had  no  preference  in  the  distribution  of 
the  assets  among  cnulitors,  over  debts  of  the  same  or  higher 
grade,  not  in  judcrment.  At  Common  Law,  a  creditor  who  sues 
and  reduces  his  debt  to  judgment,  has  prefc^rence  over  debts  of 
the  same  dignity,  not  in  judgment,  but  no  preference  over  debts 
of  higher  dignity,  not  in  judgment.  To  the  extent  of  a  prefer- 
ence over  debts  of  equal  dignity  with  that  upon  which  his  judg- 
ment is  founded,  the  diligence  of  the  judgment  creditor  alters  the 
course  of  administration,  and  no  faither.  Ashley  vs.  Peacock,  3 
Atk.  308.  Wenttoorth's  Office  of  Executors,  14  Editiim,  page  270. 
1  Williams*  Exrs,729,  Wootering  vs,  Stewart, etal,2  Yeates,  483. 
Scott  vs.  Ramsay,  I  Binn.  221.    Prerosi  vs,  Nichols,  4  Yeates,  479, 

Our  Statute  expressly  precludes  any  preference  between  debts 
of  equal  dignity,  where  there  is  a  deficiency  of  assets,  "except  in 
cases  of  judgments,  mortgages  that  shall  be  recorded,  from  the 
time  of  recording,  and  executions  lodged  in  the  sheriff's  office^ 
the  eldest  of  which  shall  be  first  paid,  or  in  those  cases  where  8 
creditor  shall  have  a  lien  on  any  part  of  the  estate."  Prince,  229. 
By  which  we  understand  that  lions,  by  judgment,  mortgage,  or 
otherwise,  against  the  estate,  shall  bo  respected  according  to  their 
dates.  These  exceptions  apply  to  liens  only,  existing  at  the  death 
of  the  testator  or  intestate. 
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As  then  among  creditoi*8,  both  at  Law  and  in  Equity,  the  grade 
of  debtd  is  to  be  ascertained  by  the  nature  of  the  debts,  as  they 
exist  at  the  death  of  the  decedent.  This  is  settled  by  our  Stat- 
ute, and  the  administrator  must  abide  it  at  his  peril.  He  may  go 
into  Equity,  as  he  has  done  in  this  case,  and  ask  a  decree  for  di- 
rection ;  and  creditors  may  also  resort  to  a  Court  of  Chancery  to 
compel  adistiibution  of  assets  ;  but  in  either  case  the  legal  priori- 
ty of  debts,  as  fixed  by  the  Statute,  remains  the  same.  -  On  this 
point,  the  judgment  of  the  Court  belolv  is  affirmed. 

The  counsel  for  the  creditors  who  obtained  judgment  against 
the  administrator,  maintained  in  the  Court  below,  and  insisted  be- 
fore this  Court,  that  the  admini8ti*ator,  having  failed  to  plead  in 
defence  of  their  actions  against  him,  the  claim  of  the  Laneys, 
founded  on  their  covenant  of  warranty,  if  by  now  letting  in  their 
claim  to  share  in  the  assets  of  the  estate,  their  judgments  are  not 
fully  paid#  the  administrator  should  be  held  personally  liable  for 
the  deficit.  They  asked  the  circuit  Judg^e  so  to  charge,  which  he 
declined  to  do.  The  evidence  on  the  record  does  not  show  that 
the  administrator  had  notice  of  any  defect  in  the  title  to  the  lands 
sold  by  his  intestate  to  Laney,  at  the  time  these  judgments  were 
rendered  against  him ;  and  it  does  show  that  the  breach  of  the 
warranty  by  eviction,  occurred  after  the  judgments  were  render* 
ed.  As  between  creditors,  we  have  seen  the  effect  of  these  judg^ 
ments.  The  assets  being  in  the  hands  of  a  Court  of  Chancery, 
for  distribution,  it  was  competent  for  that  Court  to  let  in  the 
claim  for  damages  founded  on  a  broken  covenant,  according  to 
the  dignity  of  th4t  debt,  as  fixed  by  law.  But  this  does  not  re- 
lieve the  administrator  from  any  personal  liability  which  has  atp 
tacbed  to  him  by  reason  of  a  failure  to  plead,  or  of  a  defective 
plea. 

[7.]  It  is  his  duty  when  sued,  so  to  plead  as  to  protect  all  the 
creditors  of  whose  debts  be  has  notice,  in  their  rights,  according 
to  the  dignity  of  their  debts,  as  established  by  law ;  and  if  he  fail 
to  do  so,  he  becomes  personally  responsible.  He  is  cognisent  of 
the  amount  of  assets  in  his  hands — ^it  is  his  duty  and  also  his  in- 
terest to  exhibit  the  assets — ^his  actings  and  doings  in  the  admin- 
istration— the  debts  due,  their  dignity,  &c.  and  cause  a  judgment 
to  be  entered,  which  will  protect  all  parties  in  interest,  and  him- 
self also,  and  if  this  cannot  be  done  at  law,  he  has  the  right  to  k^ 
voke  the  aid  of  a  Court  of  Chancery.    If»  therofirav,  dm* 
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ilrmuuls  jiirainsr  liiin,  (if  whicli  lie  had  notice,  of  «*qual  disniiry. 
mid  oi'irn^Micr  amount  tlian  the  vahie  ot'thc  assets  in  his  hands. at 
tht;  tiiiu' oftlir  roiiditiiHi  of  t]je?e  jndfirmcnts,  and  he  fjiiird  to 
j»lfad  tlicin,  sn  as  t(»  jnotect  himself,  he  is  individually chargoaKo. 
And  r(|nity  will  not  disiruMt  the  relation  which  the  law  has  e>tab- 
hslii'ci  hetween  himself  and  the  jiidirnient  crcditoi*s. 

(s.)  \Vi^  lioM,  however,  that  iiui<much   as   it  dof^s  not  appear 
that  the  administrator  had  notieeof  any  deht  due  on  thiseovennnt 
of  warrant  V,  at  th«Minie  the  iuiiunuMits  were  rendered,  the  l»n»ani 
of  that  covenant  not  in  lart  occurring  until  afterwavd?',  l.eiini«.< 
jriiiliy  ot  a  devart!^^il  in  not  plendinu:  it.     I'ntil  the  condition  oi'n 
eontiiiireiit  x'cu'.ity  is  broken,  the  admin iiitra tor   may  not  re^^pfct 
it,  as  a  dt'l>t  dnr.     Tliey  do  not  stand  in  the  way  ofdelits  of  iiiie- 
rinr  diirniiy.     Tlu'  payment  of  a  niinple   contract  dcht,  hefore  a 
bond   ciinditiiMH'd  inr  indc«mnity,  is  jtockI,  if  no  bri^ach  has  taken 
plan-.   Ir  i^  si'ttlfd,  that  if,  siib-ecpiently  to  the  paymoiit  f»f  a. simple 
ronM-.H"  d;'i)t.iiie  contingency  shoul«l  happen  npon  which  a  l>onrl 
is  jiayable,  a!id  it   i-:  pnl  in   suit,  the  ]>lea  of  the  payment  of  the 
simple  contract    debt    will  be   a  jrnod  deieiice  for   an  executor. 
A-iidc  from  th«*  doctrine  which,  as  .stated,  regulates  contini^ent  8»^ 
cniiiic-!.    an  cxecntor,  or  administrat<»r  is  not  miiltv  of  a.devciv 
tavli.it" he  t:iil  io  \Ar:u]  a  debt  «»f  which  hi.*lia<not  had  notice.    A^  tr. 
tlicsi"  p.iint-*,  >(M»  Ihnris  n\s  nixi\.y%  ohv,  2JS(>.   PJiiiff/*x rx,  Erhnr'l, 
Cn*.  Jar.  s.     (•/#/.  J  ft:  \{)2.      \VtHMlrnrh  rs,  Ihrn,  Go/th/j,  14:>,  ;j/. 

A 

:'h.  llnhi}ison  I'M.  FffiMiis,  llriilirjn,  71),  *.  (».  1  lloil^  A/t.  ifUo,  fit 
1'l.rvt  ttturs,  :l  i'l,\\.  1  Hall,  Rcp.  4Uo,  pL  3(5.  har.y  rjt,  Pti»rrhilL 
2  \',rw.  101.  ILnrhiiis  IS.  ])tnf,AfNU.\(\(),  S,C.  Di(k,l5o,  Koid 
rx.  li/f.'f/f,  i)  Sh.'f.  ACi*}.  :2  ll'w.v.  r.rrt'Mtorx^  745-G.  A.«  to  notice, 
-re  •>  /;./'•.  Ahr.  si.  /./.  ixvrtihiis,  (L.)  2  Fofiftl,  Treat,  Eq.  h. 
•\,  j't.  -.  '•.  -.  V.  -i,  nfit'\  (".)  UttnniiH  vs.  JLinfttm,  2  S/fotr.  41)2.  .S. 
('.  :>  jy^/.7.  1  b").  Do.  hi  Hi:  r.9.  Jrn/fh/i:x,  ]  7rlod,  J  75.  IhivfM  n. 
Afoffh/iousr,  Fitziiih,  "/(i.  UiflUr  N.  P.  178.  «  WiUiamx'  rj-V*. 
7r.l.7;V>.      Pri tin's    /)/V.  2-il). 

[l).|  The  relation  which  Smith,  wlni  claims  to  be  a  creditor  of 
the  cMate  of  Harris,  bcjirs  to  tlie  »'ase,  ivquires  a  more  minute 
expo^ifinn  ilian  h.is  yel  been  uivcn.  He,  (it  appears  from 
the  record.)  sold  a  tiact  of  land  to  Harris,  in  his  life  time,  tiUiinc 
his  notes  fur  the  pmvha<e  m(»ney,  and  executing  to  him  his  boiMi 
for  titles,  when  they  were  paid.  A  judgment,  for  say  half  the 
sum,  was  obtained  against  Hams  before  his  death,  the   greater 
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pnit  of  which  has  been  paid.  Smith  was  iiiclcliUxl  to  oiio  Hhvs, 
about  thn  amount  of  the  remainder  of  the  purchase  money  fnr  tl:c 
land,  not  in  judirmcnt.  It  wni-t  ngreed  betwec^n  Hnvris  and  Smith, 
that  Hariis,  in  payment  of  tliat  bahince,  should  take  up  Smith's 
note  to  Hay^,  by  sub^titurinir  his  own,  with  Smith  as  surety,  which 
was  done,  and  at  the  same  time,  there  was  a  verbal  understand- 
ing 4»ragieemenl  between  lliem,  that  Smith  should  hold  the  legal 
title  to  the  laud,  as  a  security  against  his  sui'ety-ship  on  the  note^ 
and  if  ho  had  it  to  pay,  that  the  original  debt  should  be  consider- 
ed still  due.  Previous  to  this  time,  however,  Harris  had  t^old  the 
land  to  Noah  Laney,  and  made  a  deed  to  him,  with  the  covenant 
of  warranty,  upon  which  covenant  the  claim  of  the  heirs  of  No- 
ah Laney,  of  which  I  have  before  treated  at  larjje,  is  predi- 
cated. This  sale  was  known  to  Smith,  at  the  time  of  the  substi- 
tution of  Hams'  note  for  his,  to  Hays,  and  of  the- verbal  ajri-oe- 
raent  afiu'esaid.  Lanev  had  no  notice  of  Smith  bein^r  still  the  hoi- 
der  of  the  legal  title  to  the  land.  Smith  paid  the  note  of  Harri.^  to 
Hays  as  surety.  Afterwards  he  brought  suit  for  the  land  in  Al- 
abama, and  rec«ivered  it,  upon  his  title,  evicting  the  heirs  and 
distributees  of  Noah  Laney.  T'pon  this  state  of  the  farts.  Smith 
claims  that  the  substitution  of  Harris'  note  for  his,  to  Hays,  was 
not  a  payment  by  Hariisof  tlie  debt,  or  balance  of  the  debt  due 
to  him  for  the  land,  and  that  he  is  still  a  creditor  of  the  estate  of 
Harris,  upcm  the  orifrinal  contract  of  sale,  and  as  such,  enti- 
tled in  equity,  to  be  first  paid  out  of  the  assets  in  the  hands  of  the 
administrator.  We  consider,  that  the  substitution  of  Harris'  note 
for  Smith's,  to  Hays,  was  in  Law  and  in  Ecpiity.  a  payment  to 
that  amount  uf  the  purchase  money  due  by  Harris  ibr  the  land, 
and  extinguished  all  claim  for  it  against  the  administrator  grow- 
ing out  <if  the  original  contract  of  sale. 

Upon  that  payment  Harris  was  entitled  to  a  deed  for  the  land, 
and  now  in  Chancery,  upon  all  the  facts  of  this  case,  must  he  c<m- 
sidered  as  acquitted  from  all  obligations  growing  out  of  the 
contract  of  sale.  The  verbal  agreement  could  not  re-invest  Smith 
with  the  rights  which  he  originally  held  under  the  contract  of 
Bale.  That  is  an  independent  transaction.  He  could  not  discharge 
and  re-affirm  that  contract  at  the  same  time.  Perhaps,  if  the  land 
had  not  been  at  the  time  sold  to  Laney,  with  the  knowledge  of 
Smith,  or  if  Smith  had  not  elected  to  putwii  1^  V^  rights 
againat  the  land,  we  might  consider  the  eqnW^  li  Smith 

and  the  estate  of  Harria,  aa  diflfeient  fixim  wb*  ^  cntA\\<cx 
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them.  The  cmitiTict  ii(  ^uretyttbip  muft  stand  on  its  own  baC- 
toni.  Smith  hnvin?  paid  the  debt  of  bis  principal,  Hanis^  to 
Hay.x,  is  :?iihro!;atod  tu  all  the  rifirhts  of  the  payee,  in  the  distribs- 
tioii  of  tlu)^  assets.  Ab  we  now  rule,  he  is  let  into  a  ^n  rais 
participation,  as  a  specialty  creditor,  the  debt  for  which  he  wm 
surety  being  by  note,  and  notei  being  classed  by  our  StataM 
with  bonds,  or  other  obligations. 

But  let  it  be  concedcil  that  the  verbal  agreement^  to-wit»  Ati 
if  Smith  ajt  xuretif  had  the  debt  to  patf^  the  orfginal  comnderatim 
moMCi/,  to  that  amount^  ia  tu  he  caiuidered  om  dme,  is  operatiTe  os 
thin  ca.se,  then  how  8tand  the  equities  between  himaelf and  die  esntel 
What  kind  of  case  does  Smith's  answer  make  1     He  sells  Isnd  to 
HaiTis  and  takej  his  notes  for  the  purchase  money,  Inndiqg  hi» 
self  in  a  bond  to  make  titles  when  the  purchase  money  is  psii 
One  half  the  money  be  has  collected.    He  enters  into  an  agree* 
ment  with  Hanis,  by  virtue  of  which  Harris  is  to  take  up  Ui 
notes  to  Hays  for  the  amount,  say  of  the  other  half^  with  his  ami 
note,  he,  Smith,  becoming  bis  surety,  with  a  farther  nndentssd* 
ing,  that  if  he  pays  it  as  surety,  the  purchase  money  is  then  to  he 
considered  as  due  and  owing.    He  pays  as  surety.    At  the  tins  of 
this  arrangement  the  land  was  sold  under  covenant  of  waiiasty 
to  Laucy,  and  this  sale  was  known  to  Smith.     Electing  to  seek 
])ayment  of  this  purchase  money,  by  resorting  to  hia  legal  title, 
and  thus,  as  we  bold,  rescinding  his  contract  of  sale  to  Hanii,be 
brings  ejectment  for  Uie  land  ag^nst  Laney,  the  assignee  of  Hs^ 
ris,  and  recovers  it,  and  now  holds  it.     By  this  evicticm  there  if 
a  breach  of  Harris'  covenant  to  Laney,  and  by  the  voluntaiy  set 
of  Smith,  his,  Laney *s,  claim  for  damages  is  brought  down  apes 
the  estate ;  which  claim  this  Court  is  compelled  to  allow.    AaJ 
now,  in  a  Court  of  Chancery,  having  received  in  caab  one  hrif 
his  purchase  money;  ha\'ing  rocoverad,  and  now  holding  Ae sr 
tire  tract  of  land ;  having  voluntarily  resorted  to   Ids  aecaii^  ia 
the  land  for  tlie  balance  of  his  pui'chase  money,  and  thereby  eaasel 
a  breach  of  the  covenant  to  Laney,  and  charged  HuvisT 
with  the  value  of  the  land  and  interest  at  the 
he  asks  that,  in  addition  to  all  this,  he  shall  be 
of  the  purchase  money.     The  equities  are 

The  estate  of  Harris,  if  his  claim  is  aUowed,  wmili  loM  At 
land  and  all  the  purchase  money.     As  ChanoeUbilMp 
strained  to  hold  him  to  his  election.     He  1 
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the  contrjict  of  sale.  He  eunnot  now  rlaiiii  in  iiirni'.^ii.-rrijt  iiniajj- 
onist  rights.  H«»  cannot  como  hcTc  nfrniiiinu^  tlie  contiact  and 
aHk  his  ]mrrhasc*  money,  whilst,  at  the  same  time,  ivnouncini^  it, 
he  claims  the  land.  Ho  must  do  equity,  if  he  is  to  he  aliov/cd 
equity.  Had  ho  oftercd  in  liis  answer  to  convoy  the  land  io  the 
estate  of  Harris,  the  caso  would  he  dittriont.  Ho  is  to  nM*eivo 
equity  according  to  the  case  he  makes.  He  occupies  U'^ire  thi-* 
Court  the  position  of  a  vendor,  .<»eekinrr  a  specific  ])eHurniance 
of  his  contract,  under  such  ciivumstances  as  are  stated  in  his  an- 
swer. Could  he,  under  such  circumstances,  have  n  decree  I  I 
approhend  no  Chancellor  wouhl  jL^nmt  it.  Our  judijment,  there- 
fore, is  that  he  refund  the  ]uirchase  moTiey  whic;h  ho  has  recreived, 
with  interest,  and  that  he  he  exchided  from  all  jiarticipation  in 
the  ajjsets  of  this  estate,  on  account  of  the  hahmce  of  the  pur- 
chase money,  not  received.  And  as  he  is  entitled  to  share,  on 
account  of  his  contract  of  suretyship,  that  the  claim  c?f  the  estate 
against  him  for  the  purchase  money  paid,  he  oflsetted  with  what- 
ever dividend,  when  the  account  is  taken,  he  may  he  entitU*d  to 
as  surety. 

The  administrator,  Flewellen,  was  notified  hv  the  Laneys  to 
appear  and  defend  the  suit  for  tlie  land,  hnnight  hy  Smith,  in  the 
State  of  Alahama.  He  did  not  appearand  defend,  as  required 
hy  the  notice.  The  Court  was  requestcul  to  charge,  that  in  dis- 
regarding this  notice  he  was  not  guilty  of  a  devastavit,  hecausc 
he  could  not,  in  his  character  as  administrator,  derived  from  the 
authorities  of  Cfeorgia,  hecomc  a  party  to  a  suit  in  Alabama. 
And  fkrther,  that  in  as  much  as  ho  could  not  defend  the  acticm  of 
ejectment  in  Alabama,  the  recovery  of  the  land  there,  was  no 
breach  of  the  warranty  of  Harris  to  Lam*y.  The  inference 
which  counsel  sought  to  draw  from  theso  two  propositions  wa.<(, 
that  the  Laneys  were  not  entitled  to  share,  upon  the  covenant  to 
Noah  Laney ,  in  the  assets  in  the  hands  of  the  administrator.  The 
Court  declined  to  charge  as  requested,  no  douht  considering  that 
the  point  aimed  at  was  covered  in  his  instruction  already  given, 
that,  if  there  was  a  breach  of  that  covenant,  they  should  l)o  let 
in  to  the  distribution.  Upon  this  refusal,  howeviT,  error  is  as- 
signed, and  it  becomes  necessary  for  us  to  express  an  opinion 
upon  both  the  propositions. 

[10.]  An  administrator  or  an  executor  derives  his  authority 
firmn  his  letters  of  adminiatration  or  twtamentary.    A&  such,  he- 
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has  no  n(i\vc»:>  hi-voiul  llir  limits  of  t!n»  State*  l»v  whose  authoritv 
h(»  i.<  i!ivosft*(l  with  the*  tn!>t.  Hr  cniniol  sius  thcrofore,  nor  ran 
hi»  Ik*  .su<'<1  in  auv  othur  Stato.  If  it  heromcs  noces.san'  to  sue, 
in  bcliall'oi  the  t*»:ite  which  In*  ivpre^cnts,  in  a  foreitrn  State,  he 
must  oi»rain  lrttiM*.s  (»t*  n<lministratif»ii  in  that  Statr,  acconlinij^  to 
th<'  |)it»\ision*  (»f  tlu*  l:ivv  of  tlir.t  State.  If  he  cannot  sue  or  be 
sued  in  a  foreii»n  Slat*.-,  he  cannot  he  permitieil  to  come  in  under 
a  notice,  and  def'*nd  a  suit  there.  His  oHicial  character,  derivud 
from  the  letters  •granted  to  him,  in  (riMuVia,  is  not  recojcrni^ed  in 
Alabama  for  any  such  purposc\  II(!  cannot,  therefore,  be  liaHe 
as  for  a  devastavit,  in  this  cas(\  because*  he  did  not,  in  puisuance 
of  the  notice  of  the  suit  for  the  land  in  Alabama,  defend  that  suit. 
He  is  not  to  l)e  made  ])er.'Honally  r<^spon<«ib!e  tor  not  d(»ing  what 
the  laws  of  the  land  will  not  peniiit  him  to  do.  Sfort/n  confivf 
*if  Latnt^.srr.,')\?t,  Lev.  sra,  Mtforr,  Pttlmi'r  li.  1(53.  Tottrfnn  rt. 
Fintrn/A  F.  Will,  \l\j\\  ;i70.  :i  IV-sr//,  :^3.  Att\tf  Grnl  rn,  (VW.-- 
m//,  1  YV.Vy;,  J.7J).  Burn  vs.  Coh\  Amhltr  R.  410.  2  Mtuhl  R, 
101.  1  UaL^iT,  Kerf.  7»\  *>;},  :L»:i9.  Finuirk  rs.  Stars,  1  ('ranch, 
2'il>.  :i  M.  ;;10,  rrJlJ.  *)  U'/naf,  MUk  12  M.  lOO.  2  A:  IlaMp, 
Jl,  29 1.  4  Rfihdofph  R.  15S.  2  (;///  *•  Johns,  493.  5  Gnun.  2G1. 
;j  J//Mv.;314.  20  MartrS.i'l,  W  Day  (V;/,;/.  CV*.  74.  4  Maaun, 
1(1.  20  ,h»h,K  221),  20o.  J  Piters,  518.  N.  C.  2  J/y/wc  .y  Grn'rj, 
SO,  100. 

[11. 1  It  doi»s  not  folh)W,  however,  because  the  administrator 
couM  not,  and  did  not  dc?fend  the  actitm  c»f  eject nu'ut  in  Ala- 
bama, that  thfre  was  n«)  breach  of  the  warrantv. 

[12.]  Eviction  is  a  breach  of  a  covenant  of  warranty,  and  it  is 
i'onceded  by  this  reconl,  that  the  Laneys  were  evicted  by  judg- 
ment of  a  Court  of  competent  jurisdiction  in  the  State  of  Ala- 
bama, and  a  pos.sess(n*y  procc»8s  issuing^  fnwn  that  Court.  That 
is  s'ltlicieTit.  The  recrml  of  the;  judennrnt  in  the  ejectment,  and 
of  all  the  proceedintrs  had  under  it,  inchidinvr  the  execution  of  a 
writ  of  possession,  is  a]»])endod  to  the  record  broucfht  up  to  this 
Court.  The  only  <|u<?stioii  is,  what  force  and  eflect  has  that  judor- 
ment  in  (leorgin.  It  ha<  the  force  and  effect  of  a  domestic  judpr. 
ment.  There  it  would  be  eviflence  of  t»victiou,  notwithstandini; 
th<'  administrator  did  not  ap])ear  and  d«'f«'nd  ;  it  is  the  stronirer 
evidiMicr  of  a  breach,  on  that  account.  Here  it  is  evidence  of  the 
same  fact.  It  may  be  inipearlird  hiMe,  for  fraud  ;  and  the  juri- 
dictiun  of  the  (\uirt  which  ivndered  it,  may  be  inquired  into,  4»r 
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the  right  of  the  State  of  Alabama,  to  exercise  authority  over  the 
'  persons  who  arc  parties,  and  the  subject  matter.  With  these 
limitations,  it  is  to  be  taken  and  held  for  all  purposea  in  our 
Courts,  as  it  is  taken  and  held  in  Alabama.  CanaL  U,  States,  1 
*eet.  4  art.  Acts  {^Congress,  26th  May,  1790  /  21th  March,  1804. 
3  Story  on  the  Constitution,  sec.  1307.  Story* s  Conflict  of  Laios, 
sec,  609.  Latine  vs.  Clements,  3  Kelly,  426.  Mills  vs,  Duryee, 
,^  7  Cranrh,  481.  Hampden  vs,  McCannell,  3  Wheat.  234.  1  Kenfs 
Comm,  243,  244.  Sergeant  on  the  Constitution,  chapters  31-33. 
9  Mms,  462, 467.  Shumway  vs.  Stillman,  4  Cowen  R.  292.  Bar- 
Jlem  t».  FiUh,  13  Johns.  R.  121. 

[13.]  In  connection  with  this  branch  of  the  case,  it  is  most  conve- 
nient to  notice  another  request  of  counsel,  to  wit,  that  the  Couit 
should  instruct  the  jury,  that  if  the  eviction  of  Lanev  was  collu- 
sive and  by  consent  between  him  and  Smith,  it  was  no  evidence 
•  of  a  breach  of  warranty.      Such  instruction  would  have  been 
proper.     The  judgment  of  the  Couit  in  Alabama,  I  have  stated, 
can  bo  impeached  here,  for  fraud.     If  there  was  any  evidence  of 
"  Atich  fraudulent  consent,  it  ought  to  have  been  submitted  to  the 
jory.     We  do  not  say  that  there  was. 
•  ^   An  eviction  procured  by  fraudulent  consent,  is  no  breach  of  a 
covenant  of  warranty  of  title. 

[14.]  The  eviction  must  be  upon  title  paramount.  Proof  of 
such  fraud,  would  preclude  the  idea  of  eviction  upon  title. 
Whether  there  was  fraud  or  not,  is  a  question  for  the  jury.  Tay^ 
lor  Ts,  Br y den,  8  Johns.  R.  173.  Emmerson  vs.  Proprietors  in  Mi- 
not,  1  Mass.  464.  2  HaVs  K  Y.  Repts.  105.  4  KenVs  Com. 
471.  2  Saund.  R.  178,  notes  7,  8,  If  10.  2  Johns.  1.  7  Wend. 
281.  21  Wend.  121.  9  TTenJ.  416.  A  Pick.  87.  5  Conn.  497. 
3  Serg.  if  Rawle  R.  364.  10  Wheat.  449.  1  Dana,  306.  1  O- 
180.    3  Fairf.  499. 

LettiM  case  be  remanded,  with  instructions. 
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No.  31w— Job  B.  Hickb,  plaintiff  in  error,  vs.  A.  K.  Ayer,  de- 
fendant in  error. 

tl*]  After  acase  has  been  labmitted  to  a  petit  Jury,  either  party  may  withdraw 
it  mod.  confeM  jadgmoDt  for  the  whole  amount  in  eoDtroTersy,  reserving  the 
liberty  of  appeal,  with  or  without  the  content  of  his  adversary. 

[2.]  .  A  exposed  certain  slaves  to  sale  at  public  auction,  which  were  knocked 
offloB.  B,  failing  to  comply  with  the  terms  of  sale,  agreed  in  writing,  that 
die  negroes  might  be  re-sold  at  his  loss  and  expense :  Held,  that  to  charge  B, 
A  would  have  to  show  that  the  secabd  sale  was  consummated :  Held,  oZm^ 
that  B  was  liable  for  the  difference  in  the  two  sales,  notwithstanding  A  refused 
to  let  him  have  one  of  the  negroes,  bid  off*  by  him  at  the  second  sale,  it  ap- 
pearing that  he  was  resold  to  0  on  the  same  day  for  the  same  price  at  which 
he  was  bid  off'  by  B. 

Assumpsit,  in  Muscogee  Superior  Court,  tried  before  Judge 
AiiEXANDER,  Miiy  Term,  1848. 

The  facts  are  fotmd  in  the  opinion  of  the  Court. 

Johnson  &  Willlams,  for  plaintiff  in  error. 

Thohas  &  Downing,  for  defendant,  cited  the  following : 

HotchkUa'  Dig.  600.  Princess  Dig.  426.  l  Kdly*s  Rep.  278-9. 
1  ChiUy's  Pleadings,  514,  615,  518,  519. 

By  the  Court. — Lumpkin,  J.  delivering  thA'^^faiion. 

Alpha  K.  Ayer  instituted  suit  in  tiie  Inferior  Court  of  Musco- 
gee county,  against  Job  B.  Hicks,  under  the  following  circum- 
stances :  Ayer  exposed  to  sale  at  public  auction  in  the  city  of 
Columbus,  on  the  5th  of  January,  1847,  four  negroes,  which  were 
bid  off  by  Hicks,  namely  :  Jenny  and  child,  at  $530 ;  Amelia,  at 
$650 ;  and  Charles,  at  $405.  Hicks  failed  to  comply  with  the 
terms  of  sale,  and  two  days  thereafter,  executed  and  deliyeied  to 
Ayer  his  written  engagement,  that  said  slaves  might  be  re-sold 
on  the  twelfth  of  the  same  month,  and  that  he  would  pay  the  loss 
and  expense  attending  the  re-sale.  The  negroes  were  re-sold, 
at  a  loss  of  two  hundred  and  seventy-eight  dollars.  Charles  be- 
ing again  knocked  off  to  Hicks,  at  $235.     The  defendant  offered 
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to  pay  for  Cbarles  at  bis  bid,  but  tbe  plaintiff  asked  the  defen- 
dant the  price  of  bis  first  bid,  to  wit,  $405,  but  finally  agreed  to 
let  Hicks  take  him  at  his  last  bid,  which  he  refused  to  do  ;  and 
Charles  was  then  sold  to  one  Cromwell,  for  $235,  The  case  was 
submitted  to  a  jury  in  the  Infeiior  Court,  but  before  any  veidict 
i¥as  rendered,  the  cause  was  withdi*awn  at  the  instance  of  the 
plaintiff,  who  confessed  judgment  to  the  defendant  for  cost,  with 
liberty  of  appeal,  under  the  sanction  of  the  Court,  the  defendant 
objecting  thereto.  When  the  cause  was  called  in  the  Superior 
Court,  the  defendant  moved  to  dismiss  the  appeal,  because  the 
confession  of  judgment,  upon  which  the  same  was  founded,  was 
made  and  rendered  in  the  Inferior  Court,  without  the  consent, 
and  against  the  protest  of  said  defendant,  as  appears  by  the  re- 
cord accompanying  said  appeal.  The  Couit  annulled  the  appli- 
cation, and  thereupon  the  defendant  excepted. 

In  the  argument  of  the  cause,  counsel  for  the  defendant  called 
the  attention  of  the  Court  to  this  point  of  law,  that  if  the  defen- 
dant at  the  second  sale,  offered  to  take  the  boy  Charles  at  the 
price  for  which  ho  then  bid  him  off,  and  the  plaintiff  refused  to 
let  him  have  him  unless  he  would  pay  the  pncc  bid  for  him  at 
the  first  sale,  that  then  the  defendant  might  abandon  his  contract, 
and  consider  the  same  as  rescinded ;  and  that  he  was  thereby  dis- 
charged from  his  liability.  The  Court,  in  response  to  this  sug- 
gestion, remarked  to  the  jury,  that  whatever  might  be  the  law 
upon  such  a  state  of  facts,  as  that  to  which  its  attention  had  been 
called,  it  must  decline  giving  them  any  charge  upon  that  point, 
there  being  no  plea  filed  by  the  defendant  setting  up  such  de- 
fence ;  whereupon,  the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff,  for  the  difference.  Two  questions  are  pre- 
sented for  the  consideration  of  the  Court  :  Fii*8t,  should  the  ap- 
peal from  the  Inferior  Court  have  been  dismissed  ?  Second,  was 
the  charge  sought,  proper  under  the  pleadings  in  the  cause  ? 

[1.]  The  right  of  a  party  to  confess  judgment,  is  recognized 
by  the  law  of  the  State.  Prince,  427.  It  is  established  by  im- 
memorial usage.  What  injury  could  it  work  in  the  present  case  ? 
After  much  reflection,  none  has  occurred  to  us.  It  is  a  funda- 
mental object  with  all  Courts  to  expedite  litigation.  Why  send 
this  case  back  to  another  petit  jury  ?  Why  should  any  party 
complain,  that  his  adversary  has  confessed  to  him,  all  that  he 
daims  1     Could  a  verdict  give  him  any  more  ?     Why  trouble  a 
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jury  to  try  an  issue  of  fact,  wUch  is  not  disputed  1  Or  why  not 
withdraw  one  which  has  been  ahready  submitted,  if  either  party 
18  willing  to  confess  to  the  otber^  (be  whole  matter  in  controver- 
sy 1  It  may  be  objected,  that  %firH  trial  might  in  this  way  be 
defeated,  and  the  party  would  hn  leas  prepai-ed  to  meet  the  ap- 
peal. But  this  end  can  be  as  well  accomplished  by  submitting 
to  a  verdict  in  the  fii*st  instance,  without  disclosing  the  testimony. 
The  question,  then,  is  exclusively  hi^wm^  comfession  andverdict ; 
and  the  weight  of  the  argument,  both  ea  to  the  saving  of  time  and 
expense,  is  in  favor  of  the  former.  To  avoid  a  mere  technical 
difficulty,  the  party  confessing  would  do  well  always  to  reserve 
the  right  of  appeal. 

[2.]  We  see  nothing  in  the  pleadings,  wliicb  woald  have  de- 
prived the  defendant  of  the  benefit  of  the  instractions  which  he 
prayed.  To  recover  the  difference  between  the  first  and  second 
sales,  it  was  incumbent  on  the  plaintiif  to  prove  the  two  sales. 
Failing  to  do  this,  he  had  no  case.  Kis  declaration  very  proper- 
ly averred,  that  Charles,  one  of  the  negroes,  was  sold  at  the  sec- 
ond auction,  for  two  hundred  and  thirty-five  dollars,  and  that  the 
difference  between  the  two  sales  of  this  negro,  was  one  hundred 
and  seventy  dollars.  It  was  not  only  mateiial  to  make  this  alle- 
gation, but  to  support  it  by  evidence.  The  writ  tendered  this  is- 
sue ;  and  it  was  competent,  we  apprehend,  for  the  defendant  to 
deny  this  statement,  and  to  insist  that  the  testimg^f  o&red  by 
the  plaintiff  himself,  showed  that  his  contract  waa  not  violated, 
inasmuch  as  the  plaintiff  had  refused  to  deliver  Obarles  at  the 
price  at  which  be  was  knocked  off  at  the  second  sria.  I  repeat, 
that  no  right  of  action  accrued,  until  the  second  sale  was  consum- 
mated. And  the  defendant  had  the  right,  under  the  general  istue 
to  ask  the  Court  to  instruct  the  jury,  that  if  they  believed  that 
the  plaintiff  had  refused  to  let  him  have  Charles,  at  the  price  he 
bid  him  off  for  at  the  second  sale,  unless  he  would  pay  the  differ- 
ence between  the  two  sales,  tliat  he  waa  released  from  his  con- 
•  •-  . 

tra^ 

But  has  the  defendant  been  damnified  by  this  error!  We 
think  not.  The  testimony  shews  that  Charles  was  re-sold  to  one 
Cromwell,  at  the  sum  of  two  hundred  and  tiiiity-five  dollars,  the 
price  at  which  he  was  bid  off  by  Hicjki.  The  plaint^  proposes 
only  to  charge  Hicks  with  the  (Uflbr^enbe  between  the  two  sales. 
Had  Charles  been  delivered  to  him,  he  would  have  been  chargea- 
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blo  with  the  one  hundred  and  seyenty  dollars  loss.  As  it  is,  no 
more  is  demanded  of  him.  If  Charles  had  boon  re-suld  for  less, 
the  complaint  would  be  well  founded.  As  it  is.  Hicks  may  have 
his  redresB  against  the  plaintiff,  for  i-cfusing  to  deliver  the  boy. 
But  we  cannot  see  that  this  refliBal  constitutes  any  excuse,  in  law, 
for  not  paying  the  loss  sustained  on  the  re-sale  of  this  slave.  We 
are  unwilling,  therefore,  to  remand  the  cause  for  a  re-heai*ing, 
especially  as  we  are  satisfied  that  justice  has  been  done  by  the 
finding. 

Judgment  affirmed. 


No.  32. — N.  H.  Beal  &  Wife,  plaintiffs  in  error,  vs.  Bennett 
Grafton,  Ex'r,  &c.  defendant  in  eiTor. 

[1.3  Where  a  bill  is  filed  by  an  execator  for  the  purpose  of  executing  the  tnuta 
declared  by  the  wQl,  the  cestui  que  trusts  need  not  be  made  parties. 

[2«]  Where  a  traot  of  land  was  devised  by  the  testator,  and  a  sale  of  theland  made 
fay  hit  MMi,  sod  a  bond  for  titles  executed  therefor,  in  the  life-time  of  the  tes- 
tator, by  fbmmmf  as  the  agent  of  his  father ;  and  after  his  death  a  deed  was  ex- 
ecuted to  the  parchaser  by  the  son  ns  the  execntor  of  his  father  and  two  oth- 
ers, styling  tfiemsolves  trustees:  Held,  that  the  devise  under  the  will  was 
not  defeated  by  such  sale,  without  showing  some  authority  from  the  testator, 
in  his  hfetime,  to  his  son,  to  make  such  sale  as  h'xs  agent. 

[3.]  Ai  a  general  rule,  specific  legacies  of  a  productive  nature,  bear  interest 
from  the  death  of  the  testator. 

In  Equity,  tned  before  Judge  Alexander,  in  Muscogee  Su- 
perior Court,  May  Term,  1848. 

The  bill  in  this  caae,  was  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  as  administrator  and  administratrix 
of  James  Beal,  deceased,  and  was  tried  upon  the  bill,  answer,  and 
proo£ 

An  account,  discoyerj  and  relief,  was  prayed  of  and  concern- 
ing the  actingB  and  doings  of  Kobert  Beal,  the  intestate  of  the 
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plaintiffs  in  error,  as  an  acting  executor  of  James  Beal,  deceas- 
ed. 

Amongst  the  bequests  contained  in  the  last  will  of  said  James 
Beal,  deceased,  there  is  one  to  the  executors,  in  trust  for  his 
grand-children,  Elizabeth  T.  and  Samuel  B.  Grafton,  of  divers 
slaves,  notes  of  considerable  amount,  aod  the  one  half  of  a  tract 
of  land  in  Columbia  county,  on  Geimany's  ci*eek,  whereon  said 
Robert  Beal  then  lived,  containing  five  hundred  acres,  more  or 
less,  and  fifty  acres,  more  or  less,  in  Richmond  county,  whereon 
testator  tlien  resided,  with  the  improvements  thereon. 

Robert  Beal,  the  intestate  of  the  plaintiffs  in  error,  alone  qual- 
ified under  the  will  of  said  James  Beal,  deceased,  and  took  into 
his  charge  the  trust  propcity  under  said  bequest ;  and  on  the 
first  day  of  January,  1838,  sold  the  one  half  of  said  land,  lying  on 
Gennany*8  creek,  so  devised  in  trust,  for  $1250. 

Upon  the  tiial,  the  complainant  proved  the  acceptance  of  the 
trust  by  said  intestate,  and  that  he  had  had  the  property,  notes, 
&c.  in  his  hands,  and  under  his  administration  as  such  executor 
and  tmstee,  for  sevei'al  years  previous  to  his  death. 

On  the  part  of  the  defendants  below,  the  deed  of  said  Robert, 
to  said  land,  was  introduced  and  read  in  evidence,  and  it  was 
proven  that  he  bargained  said  land  in  the  lifetime  of  said  testator, 
and  gave  a  bond  for  titles  to  be  made  by  him,  for  himself,  and  as 
agent  for  said  testator,  he  being  then  living ;  but  before  titles 
were  made  or  the  purchase  money  paid,  said  testator,  James 
Beal,  died.  The  executora  named  in  the  will  of  James  Beal, 
were  said  Robert  Beal,  Walter  Harris,  and  Bennett  Craflon ;  the 
said  Robert  Beal  alone,  having  originally  qualified,  and  Bennett 
Craflon  having  qualified  since  the  death  of  said  Robert  BeaL 
The  executor  Walter  Harris,  never  did  qualify. 

On  the  pait  of  the  defendants  below,  testimony  was  submitted, 
showing  that  sard  Walter  Harris,  being  the  only  trustee  who  re- 
sided in  the  neighborhood  of  said  tegtator,  though  he  had  not 
qualified  as  executor,  attended  to  the  business  of  the  estate  gen  • 
erally,  though  concurrently  with,  and  in  subordination  to  the  said 
Robert  Beal.  It  was  in  proof,  that  said  Robert  Beal  lemt  Haiw 
rb  the  sum  of  $1262  54^,  and  took  his  note  therefor,  due  1st 
January,  1839,  with  an  indorsement  thereon,  that  the  motKy  ta- 
longed  to  Samuel  B.  Orafton,  one  of  said  cestui  que 

After  the  testimony  closed^  the  defendant's  eoi 


AMERICUS,  JULY  TERM.  1848.  303 


Deal  and  wife  vg.  Cntftnn. 


Iflt.  That  said  Walter  Harris,  and  Samuel  B.  C  rail  on.  should 
have  been  made  parties  to  the  bill,  and  that  a  decree  upon  the 
whole  case  made  by  the  bill,  answer  and  proofs,  could  not  be  ren- 
dered in  their  absence,  and  that  therefore  the  bill  ought  cither  to 
be  dismissed,  or  the  cause  be  ordered  to  stand  over  until  they 
should  be  brought  before  the  Court. 

2d.  That  there  was  evidence  in  the  case,  such  as  oui^rht  to  bo 
considered  by  the  Court  and  jury,  going  to  sliow  that  the  devii^o 
in  James  Beal's  will,  to  his  executors  in  tnist,  for  Samuel  i^. 
and  Elizabeth  T.  Crafton,  of  one  half  of  the  tract  of  land  on  Cior- 
many's  creek,  in  Columbia  county,  on  which  Robert  JUial  livi'd, 
containing  five  hundred  acres,  more  or  less,  had  been  athnticd  or 
revoked  by  the  said  James,  before  his  death,  by  a  sale  of  his  said 
land,  through  his  agent,  Robeit  Beal,  to  Jesse  Clark ;  and  that 
therefore,  the  defendants  ought  not  to  be  held  to  account  for  that 
devise. 

3d.  That  the  fact  that  some  of  the  trust  money  had  been  lent 
by  Robert  Beal^  to  Walter  Harris,  without  other  security  than 
the  promissory  note  of  said  Walter  Harris,  was  not  conchusive 
evidence  of  the  said  Robert's  personal  liability  to  make  good  the 
loan  to  the  cestm  que  trust ;  but  that  if  it  appeared  that  Rohert 
Beal^  in  making  said  loan,  had  acted  with  ordinary  care  and  cir- 
cumspeetian,  he  ought  not  to  be  required,  personally,  to  account 
for  the  money  so  loaned,  even  if  it  had  been  lost. 

4th.  That  in  taking  the  account  against  the  defendant,  interest 
ought  not  to  be  calculated  continuous! j/,  from  the  moment  at  which 
the  trust  fund,  or  parts  of  it,  came  into  Robert  Real's  hands,  but 
that  there  were  intervals  during  which  it  ought  not  to  be  counted; 
of  which  kind  W2^  the  period  of  twelve  months,  next  ailer  the 
death  of  James  Beal,  twelve  months  next  afler  the  death  of  Rob- 
ert Beal,  and  twelve  months  next  after  the  maii'iage  of  Martha  J. 
Beal  to  Nathan  H.  Beal.  > 

The  Court  below  charged  the  jury,  among  other  things. 

First,  That  the  complainant,  Bennett  Crafton,  as  qualified  ex- 
ecutor of  said  James  Beal,  deceased,  was  entitled  to  the  trust 
property,  for  the  purpose  of  executing  the  tiiist  devolved  upon 
him  by  the  last  will  of  said  James  Beal.  That  the  bill  ought  not 
to  be  disnussed,  and  that  the  cause  need  not  be  ordered  to  stand 
OTOr  until  either  Walton  Harris  or  Samuel  J5.  Crafton,  the  rcatui 
fU9  truiit  ihould  be  brought  before  the  Court,  as  parties  for  the 
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purposes  of  complete  equity  between  the  parties,  and  all  persona 
whose  rights  might  be  involved  in  this  proceeding. 

Second,  That  an  absolute  sale,  either  by  James  Beal,  the  testa- 
tor, or  by  any  other  person  by  him  authorised,  in  his  lifetime,  of 
any  portion  of  the  bequeathed  and  devised  property  in  trust,  by 
his  will,  would  be  held  to  be  a  revocation  of  the  will,  in  respect 
to  that  particular  property  ;  but  that  nothing  was  to  be  received 
as  evidence  of  such  absolute  sale  of  land  by  the  testator,  but  his 
deed  of  conveyance  ;  and  no  valid  authority  could  be  given  to  any 
other  pei-son,  to  effect  such  absolute  sale,  but  the  written  power 
of  attorney,  under  the  hand  and  seal  of  the  testator,  in  his  life-time, 
and  that,  in  the  absence  of  any  such  evidence  as  the  deed  of  Jas. 
Beal,  to  the  premises  in  question,  or  his  written  power  of  attorney, 
to  convey  under  seal  executed  in  his  lifetime,  and  especially  in  the 
absence  of  any  proof  of  recognition,  by  James  Beal,  in  his  life-time, 
of  Robert  Beal's  bargain  lo  sell  the  land,  as  his  agent,  they  ought 
to  conclude  that  the  will  in  that  respect,  had  not  been  revoked. 

Third,  That  the  jury  ought  to  consider  the  loan  of  any  por- 
tion of  the  trust  fund  to  Harris,  as  on  the  same  footing  with  a 
loan  to  any  other  person ;  that  although  said  Harris  was  named 
executor  and  trustee  in  the  will,  yet,  according  to  the  decision 
of  Our  Supreme  Couit  already  referred  to,  (lKeUi/,'S2Sff  323,)  the 
complainant,  as  the  only  qualified  executor  of  James  B^al,  bad  a 
right  to  the  possession  of  the  ti-ust  fund  bequeathed  to  Elizabeth 
T.  and  Samuel  B.  Grafton,  and  of  consequen^ce,  the  right  to -have 
an  account  of  it,  with  the  representatives  of  the  estate  of  aaid 
Robert  Beal,  the  deceased  executor  and  trustee,  withoat  jespect 
to  whom  he  had  loaned  it  in  his  lifetime.  ^     't 

m 

Fourth,  That  in  taking  the  account  against  the  defendants,  in- 
terest ought  to  be  calculated  from  the  time  at  whidi  the  trust 
fund,  or  parts  of  it,  came  to  Robert  Beal's  hands,  the  intervals  on- 
ly excepted,  during  which  the  estates  of  Robert  Beal,  the  defend* 
ant*s  intestate,  and  of  James  Beal,  his  testator,  were  without  rep- 
resentation. That  trustees  were  chargeable  with  simple  interest 
88  matter  of  course,  unless  satisfactory  evidence  was  given  to  the 
jufj;  that  with  ordinary  prudence  and  skill  in  the  management 

•  ^:tbe  fund,  no  interest  could  have  been  realized.  That  at  all 
ei^ents,  trustees  were  answerable  to  the  cesiui  que  tru$t^  for  all  the 
•istnal  earnings  of  the  trust  fund,  as  well  as  the  fund  itself,  com- 

.  mlisioidi  allowed  by  the  Statute  of  Georgia  only  excepted,  and 
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for  no  more,  unless  in  cases  of  gross  negligence,  or  where  they 
mixed  up  the  trust  fund  with  their  own,  in  business,  of  the  prof- 
its of  wiiich  they  refused,  in  answer  to  a  bill  filed  on  behalf  of 
their  cestui  que  trust,  to  give  any  account. 

To  which  charge  and  instructions  of  the  Courts  the  defendants 
excepted. 

Jones,  Bennino  &  Jonos,  for  plaintiffs  in  ciTor,  subraitted|: 

1.  1.  Trustees  are'  invested  with  a  legal  estate,  at  least  suffi- 
cient to  accomplish  the  purposes  of  the  trust.  I^cwin  on  T/'um. 
119,  120.      Ves.  Sen.   Mar,  491.     Prince's  Dig.2AG,  7 

2.  Such  legal  estate  is  attended  with  all  the  incidents  of  a  la- 
gal  estate,  not  held  in  trust,  e,  g.  with  a  liability  to  be  sold  on- 
cumbered,  bequeathed  by  the  trustee,  to  be  devolved  by  descent, 
upon  his  heir,  or  administrator — to  be  cast  by  the  death  of  one  of 
the  joint  tenants  on  the  survivor.  Lewin  on  Trusts,  123,  4,  G,  7, 
8.  i>0.  104,  105.  2  P.  Wms,  201,  Sa^ds  vs.  Nugee.  Lewin  on 
Trusts,  367.     2  Stort/'s  Eq.  sec.  977.     Doug.  111. 

3.  A  testator  who  bequeathed  certain  money  to  his  after-na- 
med executors  in  trust,  to  be  invested  in  property,  whenever 
they  should  deem  it  advantageous,  for  the  use  of  the  two  grand- 
ebildren,  and  their  cliildren,  to  be  distiibuted  at  their  maturity 
QC  Kwrriage,  and  certain  land  to  the  same  persons  in  trust  for 
die  Mooe  uses,  with  the  privilege  of  selling  it,  and  investing  the 
proceeds  in  other  property,  and  who  subjoined  several  limita- 
tions of  both  bequests,  besides  a  power  to  the  persons  aforosaid, 
to  appoint  •  trustee  or  agent  to  conduct  and  manage  the  bequest, 
should  they  or  either  of  them  decline  to  do  so,  and  who  after- 
wards named  B,  C,  ^  H,  for  his  executors. 

1.  Meant  to  give  the  legal  estate  in  the  thing  bequeathed  to  B, 
C,  &  H,  jointly,  and  absolutely,  not  upon  condition  of  their  ta- 
king the  office  of  executors  to  which  they  had  been  designated. 

2.  Or  he  intended  to  give  it  to  them  jointly,  upon  condition 
o^  their  jointly  assuming  that  office. 

3.  Certainly  he  did  not  design  to  give  it  to  any  of  the  three, 
who  might  separately  qualify  as  executors,  for  the  term  of  his 
life,  and  at  his  death,  to  either  of  the  two  survivors,  who  might 
then  qualify,  and  so  after  hid  death  to  the  third,  on  his  qualify- 
ing. 
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4.  If  the  first  was  his  intention,  then  the  trust  was  accepted  in 
accordance  with  it,  by  B,  C  and  H^  and  the  legal  estate,  there- 
fore, became  vested  in  them,  \ender  and  hy  virtue  of  the  will,  for 
they  all  acted  in  execution  of  the  trust.  JLeunn  on  Trusts,  116, 
117,  132,  133,  135,  et  seq. 

5.  If  the  second  was  the  intention,  then  the  trust  was  never  ac- 
cepted by  B,  C  and  H,  as  they  did  not  jointly  assume  the  office  of  ex- 
ecutors, and  therefore  the  legal  estate  never  became  vested  in  any 
body,  under  and  by  virtue  of  the  will.  But  it  was  by  operation 
of  law  thrust  upon  huh,  whoever  he  might.be,  (and  he  turned  out 
to  be  B,)  who  by  taking  the  executorship  acquired  possession  of 
the  trust  propeity — to  the  end  that  the  trust  might  not  fail  for 
want  of  a  trustee.  2  Story's  Eq,  sec,  976.  1  Do.  sec.  98.  1  Mad. 
Ch.  457^58.  White  vs.  White,  1  Bro.  C.  C.  Lewin  on  Trustees, 
290,  291  et  seq.     3  Meyl.  8f  K,  347. 

6.  Now  B,  after  entering  upon  the  office  of  exeetAbt^  died, 
and  therefore  the  legal  estate  is  either  in  C  &  H,  joiaffy;lt(y.j(ilr- 
vivorship.  Lewin  on  Trustees,  135.  WiUiams  vs.  Ruiiif^  )0ML 
204.     5  Ves.  82^.     Story's  Eq,  PL  sec.  211. 

Or  it  is  in  the  representatives  of  6,  by  operation  of  \kw.  Story 
Eq.  PI.  211.     Lewin,  123,  and  supra. 

7.  On  the  fii-st  altemsttive  it  is  indispensable,  that  H  should  be 
joined  with  C,  as,  a  party  placintiflf  in  order  to  make  out  a  legal 
title  to  call  for  this  account.  ^Indeed  he  and  the  cestui  que  trust 
also,  are  necessary  parties  in  other  respects,  because  in  eqaity — 

8.  All  who  have  an  interest  in  the  subject  of  the  suit,  ought,  if 
practicable,  to  l>e  made  parties  to  it,  so^  that  every  interest  being 
fairly  represented,  the  whole  subject  may  b^  safely  disposed  of 
fiorever,  in  one  single  decree.  Story's  Eq.  PL  sec:  72,  73,  74,  74 
a.  76  a.  76  b.  Calvert  on  Parties,  1  chap,  {cited  in  Stdry's  Eq. 
PL  note  2,  to  sec.  76  c.)  Story's  Eq)  PL  sees.  81,  137,  138,  159, 
162.  "^ 

Especially  is  this  note  applicable  to  trustees.  Story's  Eq.  PL 
sees.  207,  210.  Lewin  on  TVusts^  138.  And  to  eesTui  que  trust. 
Da.  207,  and  note  1.  210,  211.     Cook  vs.  Binniy,  1  Jacob,  523. 

9.  If  the  second  alternative  be  true,  then  the  cestui  qUe  trust 
is  an  essential  party,  because  in  that  case,  no  person  but  him  has 
any  right  at  all  to  call  them,  Beal  and  wife,  who  are  his  trustees, 
to  an  account.     Story's  Eq.  P.  sec.  211. 

10.  But  even  if  the  legal  title  is  in  the  present  complainant, 
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still  H,  and  ihe  cestui  que  truHhsLwe  the  same  **  interest  in  the 
subject  of  the  suit/'  and  ought  to  be  before  the  Courts.     Supra, 

11.  The  objection  of  a  want  of  parties,  may  generally,  and 
must  sometimes  be  put  off  to  the  hearing,  as  it  often  is  not  till 
then  that  the  defect  becomes  apparent.     Story's  Eq,  PL  sees.  236 
6,  a.  76. 

II.  1.  The  Court  erred  in  charging  that  nothing  was  to  be  re- 
ceived in  evidence  of  such  absolute  sale  of  land  by  the  testa- 
tor, but  his  deed  of  conveyance,  and  that  no  valid  authority  could 
be  given  to  any  other  person  to  effect  such  a  sale,  except  under 
the  hand  and  seal  of  the  testator. 

For  the  sale  of  land  by  parol,  if  accompanied  by  perfoiinance, 
or  part  performance,  is  good  in  Equity.     Story's  Eq,  sec,  759. 

2.  And  if  one  stands  by  and  lets  another  sell  his  land,  and  does 
not  make  known  his  title,  he  is  esstopped  from  aflerward  s  dispu- 
ting die  authority  of  the  seller.     Story's  Eq,  sec,  385. 

Z^  In  fiusti  a  man  may  verbally  authorise  another  to  sign  his 
nummiAjKC  his  seal  to  an  instrument,  in  his  immediate  presence. 
£>tory  «i»  Agency,  sec,  51. 

in.  1.  The  Court  also  erred,  in  charging  that  in  the  absence 
of  James  BeaVs  written  power  of  attoniey  under  seal  to  convey, 
the  jury/ ought  to  consider  that  the  will  had  not  been  revoked. 

For  Robt.  Beal  might  have  well  bargained  away  the  land,  un- 
der a  verbal  authority,  and  that  would  haVe  been  a  revocation, 
2  Green.  Ev,  sec.  61.  Story  Agency,  sec.  50.  Emmerson  vs.  Hee- 
lis,  2  Thun.  38.  Coles  vs.  Wecothick,  9  Ves.  234,  249,  250. 
Waddmgton  et  al.  vs.  Bristows  ci  aJ.  2  Bos.  if  P.  453.  1  Sug. 
Vm.  top,  132,  bottom,  187. 

2.  And  in  assuming  the  absence  of  any  proof  of  recognition 
by  James  Beal,  of  Bobert  Beal's  bargain  to  sell  the  land,  for 
the  answer  says,  that  James  Beal  knew  and  approved  of  the  sale, 
and  it  is  responsive. 

IV.  The  Court  erred  in  charging  that  interest  ought  to  be 
calculated  from  the  time  at  which  the  trust  fund,  or  parts  of  it, 
came  into  Robeit  Beal's  hands,  the  intervals  on/y  excepted,  during 
which,  the  estate  of  James  Beal,  and  Robert  Beal  were  without 
representatives. 

For  "  an  executor  will  not  in  general  be  charged  with  interest, 
but  from  the  end  of  a  year,  from  the  time  of  the  testator's  death." 
Lewinon  Trusts,  171,  172.     Wms.  on  Executors,  1132. 
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By  our  Act  of  '99,  this  time  is  changed,  so  as  to  coinmence  run- 
ning from  the  date  of  the  probate  of  the  will,  or  of  the  granting  of 
letters  of  admitiistration.     Prince's  Dig,  422. 

S.  Surely  the  executor  should  be  allowed  a  reasonable  time  to 
tnA  an  inyestment,  at  leaRt  six  months.     2    Wend,  87,  89.     2 
Wms,  on  Ex.  in  note,  1134,  before  he  should  be  chargeable  with 
interest. 

H.  Holt,  and  Tboiias  &;  Downing,  for  defendant. 

G.  E.  Thomas,  one  of  the  counsel  for  defendant  in  oitot,  insist- 
ed upon  the  following  points,  and  authorities  : 

First,  That  the  proper  parties  were  before  the  Court.  See 
1  Kellt^s  Rep.  422.     4  Vol,  Cond.  Rep.  402. 

Secondly,  That  there  was  no  lawful  sale  of  any  part  of  said 
Imnd  left,  to  the  said  Craftons,  by  James  Beal,  in  his  will,  mado 
by  said  James  Beal  in  his  life  tinoe,  or  any  legally  authorised 
mgesU^  and  therefore  sliall  insist  that  the  deed  executed  by  said 
Robert  Beal,  aaexecutor  of  said  James  Beal»  and  as  trustee,  and  by 
Walter  Harris  and  Bennett  Ci-aftoti  as  trustee  of  the  said  Craf- 
tons, was  properly  made-,  and  as  tbe  proceds  of  said  snle  are  ad- 
mitted  to  have  passed  into  tJte  hands  rf  said  Robert  Beal,  in  his 
life  time,  the  plaintiffs  in  error  or  their  representatives,  ought  to  be 
held  responsible  therefor.  See  Prince's  Dig.  915.  Prince's  Dig. 
212.  Prince's  Dig.  163.  See  Uh  sec.  Statute  of  Frauds,  29  Charles 
11.     1  Story  s  Eq.  507.     8  Greenl.  320. 

If  it  ^vussold  by  the  testator,  the  evidence  is  conclusive  it  was 
not  intended  to  defeat  the  will.  6  Law  Lib*  341,  583.  3  Air. 
1249. 

Thirdly,  Counsel  for  defendant  in  error  will  also  insist  that  the 
said  plaintiflfi)  in  error  ought  to  be  hold  responsible  for  the  amount 
loaned  to  Walter  Harris  by  Robert  Bed!,  in  his  life  time,  because 
he  did  not  act  vfith  the  'tame  caution  and  prudence,  that  prudent 
tnen  in  like  circu/nstances  usually  act,  having  loaned  the  money  to 
said  Harris  without  even  requiring  security  for  the  uit'nnate  payment 
thereof.     See  2  Story  Eq.  512,  513,  514, 515,  516,  517,  518. 

Fourtlily,  That  iu  the  computation  of  interest,  counsel  will  in- 
sist that  tbe  charge  of  the  Court  was  as  favorable  as  it  possibly 
cotM  be  for  the  plaintiffs  in  error.  See  2  Story  Eq.  518.  1  John. 
Ch.  Cases,  620.  2  McGord's  Ch.  Cases,  21i,  and  2662.  3  Dessau. 
241.    4  Dassaii.    369,  463,  !)^^. 


AMERICUS,  JULY  TERM,  1848.  309 

]\v:i\  iiiid  wile  vs.  CaiJ'ioii. 


By  tJiC  Covrt. — Warner,  J.  ilrlivoriiijL^  tlio  opiniun. 

When  this  case  was  before  ih,  at  a  provious  term  of  this  Court, 
we  ruled  that  Bennett  Crafton,  as  the  qualified  executor  of  James 
Beal,  deceased,  was  entitled  to  the  poissession  of  the  trust  prop- 
erty, for  the  purpose  of  executing  the  trust  devolved  upon  him, 
by  the  last  will  and  testament  of  the  testator.  1  Kclli/,  332.  It 
is  now  insisted  that  before  a  valid  decree  can  be  made,  against 
the  defendants,  Walter  Hariis,  one  of  the  executors  named  in 
the  will  of  James  Boal,  but  who  nercr  qualified  as  svr/i,  and 
Samuel  B.  Crafton,  one  of  the  ccf-tui  que  trusts,  ^should  bo  made 
parties.  "  It  does  not  appear  from  tho  record,  that  Harris  is  any- 
tliing  more  than  a  mere  debtor  to  die  -  estate ;  tliat  he  borrowed 
a  portion  of  the  trust  fund,  for  which  he  gave  his  note.  It  is 
true,  he  states,  that  being  the  only  one  of  the  executors,  or  trustees, 
who  resided  in  the  neighborhood  of  the  deceased  testator,  he  at- 
tended to  the  business  of  the  estate, thou gh  concurivntly  with,  and 
in  subordination  to,  Kobeit  Beal,  the  only  qUaliJied  executor  at 
that  time.  He  never  took  upon  himself  tho  execution  of  the 
trusts,  under  the  will.  The  complainant,  Bennett  Craflon,  has 
qualitied  as  executor^  and  has  taken  upon  himself  the  execution 
of  the  trusts,  declared  by  the  testator's  will. 

[1].  Nor  do  we  think,  Samuel  B.  Crafton,  one  of  the  cestui  que 
trusts,  under  the  will,  was  a  necessary  party  in  this  case.  Tho 
general  rule  laid  down  by  Mr.  Justice  Story,  as  to  parties,  is  sta- 
ted be,  "  that  where  any  persons  are  made  trustees  for  the  pay- 
ment of  debts,  and  legacies,  they  may  sustain  a  suit,  either  as 
plaintiffs  or  defendants,  without  bringing  bi?fore  the  Court,  tho 
creditors  or  legatees  for  whom  they  are  trustees,  which,  in  many 
cases,  would  be  impossible.  And  the  riglits  ( f  cre<litors,  or  leg- 
atees, for  whom  they  are  trustees,  will  be  bound,  by  tlje  decision 
of  the  Court,  when  fairly  obtained,  for  or  again.st  the  trustees. 
In  such  cases,  the  trustees,  like  executors,  are  supposed  to  rep- 
resent the  interests  of  all  peraons,  creditora,  or  legatees^  Story 
Eq,  Pleading,  145,  sec,  150.  Hero  Crafton  is  made  by  the  will 
executor  and  trustee.  We  do  not  pretend  to  say,  such  a  caso 
might  not  be  made,  as  would  make  it  necessary  for  the  cestui  que 
trust  to  be  made  a  party  for  the  protection  of  his  interest. 

[2.]  In  relation  to  the  ademption  of  the  land,  on  Germany's 
creek,  by  a  sale  thei*eof  by  the  testator,  in  his  life  time,  we  think 
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the  general   proposition  as   stated   by  the   Court  below,  m  too 
broad  ;  although,  as  applicable  to  the  state  of  facts  exhibited  by 
the  record  in  this  case,  no  injury  was  done   to  the  plaintiff's  in 
error.     The  Couit  instructed  the  jury,  "  that  nothing  wasto  bt  re* 
ceived  as  evidence  of  such  absolute  sale  of  land  by  the  testator,  but 
his  deed  of  conveyance,  and  nu  valid  authority  could  be  g^ven  to  any 
other  person,  to  effect  such  absolute  sale,  but  the  tDritten power  ofaU 
torneii,  VTuler  the  hand  and  seal  of  the  testator,  in   his  -  lifetime^" 
Had  such  a  contract  been  proved,  on  the  part  of  the  testator, for 
the  sale  of  the  land,  in  his  lifetime,  though  not  proved  bj   de§dp 
under  his  hand  and  seal,  as  would  have  entitled  the  Ttedee  to  a 
specific  execution  of  such  contract,  in  a  Couit  of  Equity,  we  ap« 
prehend  the  devise  under  the  will,  would  be  considered  a*  ile&at- 
ed  by  such  contract.     But- the  facts  which  are -relied  on  here,  to 
defeat  the  devise  under  the  will,  are,  that  Robert  Beal  sold  the 
land  to  Clark,  and  gave  him  a  bond  for  titles  in  his  own  name  for 
one  half  the  land^  and  as  agent  for  his  father,  the  testator,  for  the 
other  half.     When  the  money  was  paid  by  the  vendee,  Robert 
Beal  took  up  the  bond,  made  a  title  to  one  half,  and  as  executor 
and  trustee  for  the  other  half,  and  Walter  Harris  and  Bennett 
Crafton  as  trustees,  joined  in  the  deed  with  him,  for  the  half  of 
the  land,  which  he  purported  to  convey,  as  executor  and  trustee. 
Now  there  is  no  evidence,  either  parol  or  written,  that   Robert 
Beal  had  any  authority  from  his  father ,  James  Beal,  to  act  as  his 
agent,  in  making  sale  of  the  land,  or  that  he  ever  recognized  such 
sale  in  his  lifetime.     The  only  evidence  of  Robert  Real's  agency ^ 
in  making  sale  of  the  land,  ai*&  his  oum  acts,  done  writhout  the  assent, 
knowledge,  or  recognition  of  his  father,  in  his  lifetime,  so  far  as 
the  record  informs  us.     If  James  Beal,   the  testator,  made   no 
contract,  by  himself  or  authorised  agents  in   his  lifetime,,  for  the 
sale  of  the  land,  the  deed  made   by  his  qualified  executor,  and 
the  two  trustees,  since  his  death,  will  not  defeat  his  title,  good  at 
the  time  of  his  death,  so  as  to  prevent  the  land  from  passing  to 
the  cestui  que  trust,  under  his  will.     As  it  regards  the   loan   of  a 
portion  of  the  trust  fund  to  Harris,  we  concur  in  the  tiew  taken 
by  the  Court  below,  in  its  charge  to  the  jury,  that  they  ought  to 
consider  the  loan  as  on  the  same  footing  with  a  loan  made  to  any 
'  other  peraon.     Harris  never  qualified  as  executor,  nor  is  there 
any  evidence  he  accepted  the  trust  under  the  will ;  although  he 
attended  to  some  of  the  business  of  the  estate,  in  the  neighbor- 
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ko^9riiBre  the  testator  died,  but  concun-ently  with,  and  suLordi- 
ntUe  tof' Robert  Beal,  the  qualified  executor. 

[S.}  With  regard  to  the  question  of  interest,  we  do  not  think 
Ae  diAlidants  in  the  Court  below,  have  any  just  cause  of  coni- 
jteJBt  to  the  charge  of  the  Court,  as  the  same  appears  in  the 
Moord  before  us. 

The  bequest  of  the  Chavers  and  Lonp^street  notes,  is  a  specific 
Jhfflcjf  and  the  general  rule  is,  that  specific  legacies,  of  a  pnuluc- 
tivk'nttare,  bear  interest  from  the  death  of  the  testator.  *3  IVTl- 
iiMM.«li  ExectUors,  876.  The  riile  in  respect  to  interest,  as  sta- 
VSdi  by  Ab  Cbart  to  the  jury,  was  quite  as  favor ahhj  stated,  for 
die  ctefcudiiits,  as  they  had  any  right  to  expect  under  the  law. 
Copaa^iwPtly , •  and  for  the  reasons  already  given,  in  relation  to 
the  other  grounds  of  error  assigned  upon  the  record,  the  judg- 
ment of  the  Court  below  must  be  affiiined. 


■ " -^  w  v  - # »■' 


No.  33. — Joseph  Henry,  plaintiff  in  error,  vs,  M.  W.  Peters, 

defendant. 

"i 

[r.]  In  Georgia,  upon  a  plea  of  this  Statute  of  Limitationp,  and  in  all  like  chkoh, 
the  plalntifris  entitled  to  prove  new  matter  in  avoi<lanco  of  the  plen,  and  to 
the  adminiatrBtion  of  the  law  in  his  favor,  upon  the  facts  proven 

Assumpsit,  Muscogee  Superior  Court,  tried  before  Judge  Al- 
SZ4NDSR,  May  term,  1848. 

The  faets  are  sufficiently  set  forth  in  the  opinion  of  the  Court. 

Johnson  &  Williams,  for  plaintifi*in  error,  cited  : 

9  OaiKrA,339.  2  TeU  Dig,  131,  138.    6?<n<W,  318,  508.    Grecnh 
Ev.  60. 


•NoTK.— ^ee  Graybili  ^  BuUsvs.  Warren^  4  On.  Sup   CV.  Rep,  when*  tli« 
Court  have  examined  this  question  fully. 
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^-  HiNES  Holt,  for  defendant  iii  error. 

By  the  Court, — Nisbet,  J.  deliveiing  the  opinion. 

The  only  point  insisted  upon  in  the  argument  of  this  cauBOi 
may  be  unilei*stood  by  the  following  recital :  To  an  action  on  a 
promissory  note,  the  defendant,  among  other  things,  plead  want 
of  consideration  in  this,  that  the  land  for  which  it  was  given  be- 
longed to  him,  he  having  a  title  to  the  same  under  the  Statute  of 
Limitations  of  this  State.  The  plaintiff  did  not  demur  to  the 
plea,  but  went  to  the  jury  with  his  case.  Upon  the  trial  the 
defendant  proved  his  possession  for  seven  years,  the  term  of 
Steitation  under  our  Statute.  The  plaintiff,  in  rebuttal,  proved  that 
the  grant  O^pm  .die' State  for  the  land  had  not  issued  at  the  time 
the  defendant'ft  (fossession  commenced,  and  that  from  the  date  of 
the  grant  to  the  purchase  of  thel  land  by  the  defendant,  the  term 
^  of  seven  years  had  not  elapsed.  The  grant,  it  was  farther  pro- 
ven, issued  to  the  plaintiff.  Upon  this  state  of  facts  the  presid- 
ing Judge  instructed  the  jury,  among  other  things,  that  if  the 
'P  j^asntiff  had  a  grant  to  the  land  at  the  time  the  contract  of  sale  to 
Ay  the  defendant  was  made,  and  had  made  no  previous  conveyance  of 
it,  the  defendant's  title  was  not  good,  and  therefore  the  defence 
Was  not  sustainable.  He  also  instructed  them  that  by  the  laws 
" ,  ^this  State,  no  written  replications  in  pleadings  in  actions  at 
•  lacw  were^tltowabtef  that  our  Statute  required  the  cause  to  be 
,^  ^  itkbmitted  to  the  jury  on  the  petition  and  answer  without  replication , 
'  \,. '  ^'fuid  although  issue£(  were  taken  on  the  defendant's  pleas,  yet  the 
plaintiff's  right  to  recover  did  not  depend  upon  the  truth  or  false- 
hood of  the  pleas,  but  upon  the  law  of  the  case  as  made  out  by 
the  evidence. 

The  defendant  requested  the  Court  to  eharge  the  jury,  that, 
although  no  replications  are  allowed  in  this  State,  yet  if  the  plain- 
tiff has  taken  issue  on  the  pleas  of  the  deflMatit,  and  the  evi- 
dence submitted  sustains  any  one  of  them,  they  most  find  for  the 
defendant,  which  the  Court  refused  to  do,  and  tB'ereupon  he  ex- 
cepted. 

[1.]  The  position  of  the  Court  below  is,  that  although  the  plain- 
tiff does  not  reply  to  the  plea  on  the  record,  but  denies  the  truth 
of  the  facts  stated  in  it,  and  takes  issue  thereon,  yet  according  to 
the  laws  of  this  State,  he  is  entitled  to  recover  accoixling  to  the 
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law  of  the  case,  made  by  the  proof.  That  is  to  say,  in  this  case* 
although  the  plaintiff  has  taken  issue  as  to  the  facts  of  defend- 
ant's plea  of  the  Statute  of  Limitations,  yet,  if  tlie  testimony, 
whilst  it  shows  seven  years'  possession,  also  shows  tliat  the  pos- 
aession  was  not  such  in  law  as  to  give  him  a  title,  the  plaintiff  is 
entitled  to  recover.  Whereas,  the  defendant's  position  is,  that 
under  our  system  of  pleadings,  by  joining  issue  on  the  plea — ^by 
replying  by  a  traverse,  generally,  of  the  facts  of  the  plea,  the  plain- 
tiff is  estopped  from  claiming  the  benefit  of  the  law  whicli  is  ap- 
plicable to  the  case,  which  the  testimony  upon  the  trial  of  that  is* 
sue  may  make.  That  is  to  say,  in  this  case,  if,  in  fact,  the  defend- 
ant had  seven  years  possession  of  the  land,  he  is  entitled  to  a  ver- 
dict, notwithstanding  the  testimony  shows  that  his  possession 
was  not  such  as  in  law  created  a  title. 

Our  opinion  is  with  the  presiding  Judge.  The  object  of  plead- 
ing is  to  bring  the  point  in  dispute  between  the  parties,  at  as  ear- 
ly a  stage  in  the  case  as  possible,  to  a  single  issue  or  point  which 
is  not  multifarious  or  complex.  This  is  attained  in  England  by 
declaration  and  plea — replication  and  rejoinder — suiTejoinder — 
rebutter  and  surrebutter.  The  English  forms  of  pleading,  to  a 
great  extent,  are  abolished  by  our  Statute,  which,  in  terms,  for- 
bids replicating  and  all  pleadings  subsequent  thereto.  The  Ju- 
diciary act  of  ]  799  requires  the  plaintiff  in  his  petition,  plainly 
and  distinctly  to  set  foith  his  charge,  allegation,  or  demand,  and 
the  defendant  plainly  and  distinctly  to  set  forth  the  cause  of  his 
defence.  It  farther  declares,  that  the  petition  and  answer  shall 
be  sufficient  to  carry  the  case  to  the  ^Mvy^wUhoiU  any  replicaMon 
or  other  proceedings.     Prince,  ^20,  421. 

The  Legislature  no  doubt  supposed  that  the  matters  in  dispute 
are  sufficiently  brought  to  an  issue,  by  the  petition  and  answer. 
They  desired  to  simplify  the  complexity  of  the  British  pleadings; 
to  reduce  the  weight  of  their  overburdened  i-ecords,  and  to  prune 
the  unseemly  and  verbose  excrescences  which  exhaust  the  strength, 
and  mar  the  beauty  of  that  most  excellent  system.  In  ray  judg- 
ment they  pruned  too  deeply.  They  should  at  least  have  spared 
the  replications.  In  simply  doing  too  much,  they  have  dt^feated 
the  end  proposed.  Instead  of  order,  the  Act  of  1799  bus  intro- 
duced confusion  into  our  records,  and  made  them  unintelligible 
in  foreign  jurisdictions.  The  wisdom  of  what  is  called  sj)ecial 
pleadings,  is  daily  being  asserted  in  the  inconveniences  and  ab- 
▼OL.  ▼.  40 
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suiditiet' which  our  tystem  has  intix)diiced.  In  England,  the 
plaintiff  could  reply  to  -the  defendant's  plea.  He  could  reply 
matter  of  estoppel,  which,  if  apparent  on  the  face  of  the  plead- 
ings, would  also  be  ground  of  demurrer.  He  could  reply  by  a 
denial  of  the  plea  ;  by  a  confession  and  aroidance  of  it,  and  in 
case  of  an  evasive  plea,  a  new  assignment.  One  of  these  forms 
olf  replication,  with  a  rejoinder,  most  usually  brings  the  matter  in 
dispute  taan  issue.  These  ara  cut  off  by  our  Statute.  In  this 
caso^  in  Bngland,  the  plaintiff  might  have  replied  a  denial  of  the 
Scatate  of  Limitations,  which  would  have  confined  the  issue  to 
the  truth  of  the  fact  of  possession  ;  or  (as  he  would  have  done  if 
correctly  advised)  he  might  have  replied  by  confessing  the  plea 
and  avoiding  it,  by  stating  new  matter.  That  is,  he  might  have 
confessed  the  fact  of  possession,  and  avoided  it,  by  replying  the 
ftjbt,  that  the  possession  was  not  in  law  a  title.  By  oiir  Statute, 
he  can  not  do  this  on  the  record.  He  takes  the  dixection  of  the 
Statute,  and  goes  to  the  jury  on  his  petition,  and  the  defendant's 
plel  or  answer.  Is  he,  in  such  a  case,  entitled  to  the  same  ri^^ts 
as  in  England  he  would  be  entitled  to,  under  a  replication  of  con- 
fession and  avoidance  1  We  think  he  is.  So  also,  upon  a  plea 
of  infancy,  he  is  entitled  to  show  necessaries  or  an  affirmance  of 
the  contract  at  maturity — upon  a  plea  of  the  Statute  of  Limita- 
tions, he  may  show  a  direct  promise  to  pay.  In  all  such  cases, 
the  construction  we  give  to  our  Statute  is,  that  the  plaintiff  may 
prove  the  matter  in  avoidance,  and  is  entitled  to  'the  administi-a- 
tion  of  the  law  in  his  favor,  upon  the  facts  proren.  How  much 
better,  if  the  replication  were  upon  the  record.  Then  the  record 
would  be  intelligible.  Now,  for  example,  a  suit  is  brought  upon  a 
pramissory  note—- the  Sutute  of  Limitations  is  pleaded*  and  by  the 
record,  Ibonote  is  barred;  yettheraisajudgmentfertlMiplakitiff. 
How  it  could  be  rendered  for  him,  no  man  or  Court  mmU  tell 
from  the  record. 

A  great  deal  might  be  said  in  favor  of  a  modifieation  of  our 
Law,  in  this  regard.  This,  however,  is  not  the  place  to  ssgf 
more. 

Let  the  judgment  be  affirmed. 
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No.  34. — The  Water-Lot  Company  of  the  City  of  Cohimbus, 
plaintiffs  in  error,  vs.  Wm.  Bucks  and  John  G.  Wintbr,  defen- 
fendants  in  eri'or. 

[1.1  The  Water-Lot  Company  of  the  City  of  Columbns  conveyed  by  deed  to 
delSBiidantB,  a  piece  of  ground,  upon  condition  that  the  bargainees  should  be 
restricted  to  the  privilege  of  erecting  and  mnniiig  a  saw-mill  or  saw-mills,  on 
said  premises.  Heldt  that  a  Court  of  Equity  will  not  restrain,  by  ii^junction, 
the  owners  from  using  the  building  on  said  lot  of  land,  for  other  purposes 
than  \hose  mentioned  in  the  Jeed»  after  they  have  incurred  considerable  ex- 
pense in  the  construction  thereof,  or  compel  ihem  to  stop  the  noachinery  al- 
ready in  operation — no  snflicieut  excuse  being  rendered  by  the  Company,  in 
their  &ilure  or  neglect  in  not  applying  at  an  earlier  period. 

In  Equity,  Muscogee  Superior  Court,  decided  by  Judge  Al- 
exander, 1848. 

The  fcu^ts  are  disclosed  fully  in  the  opinion  of  the  Court. 

Colquitt  &  Wellborn  and  Jones,  Bennino  &;  Joner,  for 
plaintififs  in  error. 

I.  If  the  facts  sworn  to  in  the  bill  show  that  irreparable  mis- 
chief will  or  may  accrue  to  the  interest  of  the  complainant,  or 
that  he  may  be  interrupted  in  the  just  enjoyment  of  his  proper- 
ty, such  a  case  is  made  out  as  will  wan  ant  the  interference  of 
a  Court  of  Equity.     2  Story,  E.  J.  sec.  925  to  929.     1  Kelly  9, 11. 

The  following  &cts  are  shown  by  the  bill : 

That  the  defendants  in  considei*ation  of  a  reduction  in  the  price 
of  the  property  purchased,  agreed  and  covenanted  not  to  use 
such  property  but  for  certain  purposes  mentioned  in  the  deed, 
and  that  this  covenant  they  have  violated. 

That  the  property  of  the  complainants  being  the  teater  power, 
is  of  such  a  character  that  any  use  of  it  in  violation  of  complain- 
ants rights,  secured  by  covenant  as  aforesaid,  is  a  destruction  of 
the  propeity  of  the  complainants,  the  amount  and  value  of  which 
catmot  be  properly  estimated,  and  is  of  a  consecjuence,  irreparable. 

That  the  violation  by  the  dcfendauta  of  their  covenant,  is  of  a 
continuing  nature,  and  such  as  ai'e  repeated  daily,  furnishing  the 
complainant  with  new  cause  of  action,  to  remedy  whicrh  their 
actions  at  law  would  give  only  partial  relief.  2  Story,  E,  /.  sec, 
9d6  \  and  would  ruinously  involve  the  paities  in  vexatious  Utiga- 
titmf  and  render  a  multiplicity  of  suits  unavoidable — to  previ 
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which,  is  one  of  the  originnl  gronnds   of  equity  jurisdiction.     1 
Story,  E.  X  sec,  64  A^     2  lb.  sec.  930.     lb.  751. 

That  the  during  the  pendency  of  the  actions  al  law,  the  dan- 
ger from  fire  caused  by  the  infraction  of  the  covenants,  and  the 
trespass  complained  of  by  the  complainants,  still  continue  to  im- 
pair the  value  of  the  other  property  of  the  complainants,  which 
injury  is  not  the  subject  of  damages  at  law,  but  which  equity, hav- 
ing once  obtained  jurisdiction  of  the  case,  will  the  more  readily 
intei-fcre  to  coirect. 

II.  That  the  only  relief  which,  under  the  circumstances,  equity 
can  grauty  that  is  plai\  adc/juafc,  and  complete,  is  by  injunction  to 
compel  specific  performance ,  and  that  a  CouK  of  Equity  has  power 
to  grant  such  injunction,  and  should  exercise  such  power,  is  es- 
tablished by  the  following  authorities:  Drvry  an  injunction  260. 
10  Ves.  192.  lift  ft  kin  r*.  JIu,ilinso?i,  4  Si?nons,  13.  Iliih  rs. 
Miller,  3  Paigr,  254.  Barrow  vs,  Richards,  8  Paige,  351.  Earl 
of  Mexborough  vs.  Bower,  7  Becan  29  E.  C.  R.  127. 

III.  All  ])re8umption  of  acquiescence  arising  from  lapse  of 
time  is  rest  noted  by  the  allegation  in  the  bill;  and  the  delay  is 
satisfactorily  explained.  Drvry  on  Inj.  294.  Grecnough  vs.  the 
M.  4r  B.  Ilailway  Co.  1  Railway  cases,  242. 

H.  Holt  for  defendant  in  error. 

The  defendants  in  error  insist  that  the  Judge  of  the  Chatahoo- 
chee  Circuit  did  not  err  in  refiiBing  the  injunction,  prayed  for  by 
the  complainant : 

1st.  Because  Equity  will  not  relieve  by  injunction,  or  other- 
wise, against  breach  of  covenant  or  violation  of  conti-act,  whore 
the  damages  are  ascertainable  and  recoverable  at  law. 

2.  Because  Equity  will  not  take  jurisdiction  in  case  of  tres- 
pass, or  oven  of  waste,  except  to  prevent  iiTeparable  mischief. 

3.  Because  Equity  will  not  intci-fere  with  or  restrain  the  use 
of  a  work  or  improvement  of  value,  and  which  is  completed — 
that  the  process  of  injunction  is  preventive,  not  remedial,  and 
while  in  a  proper  case  it  may  l>e  used  to  prevent  the  doing  of 
an  act,  even  such  as  that  of  which  the  complainant  complains^  it 
is  never  used  to  restrain  the  use  of,  or  pull  down,  that  which  is 
completed. 

4.  Because  the  complainant  is  not  entitled  to  an  injundioB, 
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because  of  laches  inpivscntiiijarthe  applicntion,  of  noiuii^sci'iicc  in 
the  things  complained  of,  until  their  full  completion  a:ul  enjoy- 
ment by  the  defendant:^. 

5.  BecaUxSe  the  complainant  docs  not  make  such  a  case  by  his 
bill  as  will  justify  a  Couit  of  Ecjuity  to  inleifero  by  injuncti  n,  and 
in  support  of  the  foregoinj*  positions,  cites  the  following  author- 
ities :  2  Sfonj  Eq.  Ju.  xec.  901,  926. 7,  8,  9,  9r>9.  2  Ves,  S^-  B.  302. 
3  John,  Rep,  566.  16  Vch,  338,  242.  2  Swanston,  Cli,  Rep.  336. 
10  Vcs.  193.  2  Brown,  Ch,  Rep.  64.  1  Ih,  notes  to  page  588.  7 
Ff*.305.  13  Ih.  326.  17  Ih.  281.  18  lb.  515.  19  lb.  143. 
Dmry  an  Injunctifm,  260,  190,  294.  Edm.  do,  do.  212,  214,  112, 
113.  3  Paige,  213,  254.  S  Ih.  315.  6  John,  Ch.  Rep.  46,  496. 
1  lb.  274,  318,  370.  7  Ih.  315.  5  Ves.  688.  3  Cov«i,  445,  505. 
5  Porter,  299.  6  Eng.  ih.  Rep,  7.  11  Ih.  392.  29  i/>.  127.  4 
S/wion*  ii.  13.  1  Mylne.  6f  Craig,  480,  481.  1  Tann.  and  Rvs- 
sell,  R.  18.     Angel  8f  Ames  on  Corporations,  274. 

By  the  Court. —  Lubipkin,  J.  delivering  the  opinion. 

[1.]  The  water-lot  company  of  the  city  of  Columbus,  on  the 
16th  February,  1847,  conveyed  by  deed  to  defendant,  Wm. 
Brooks,  a  piece  of  ground  at  the  South-West  comer  of  the  canal 
of  said  company,  constructed  in  the  bed  of  the  Ciiattahoochee  riv- 
er, for  supplying  water  to  the  water-lots  of  Columbus.  The 
grant  of  said  piece  of  ground  was  subject  to  the  condition,  that 
tbe  purchaser  should  be  ''  confined  and  restricted  to  the  pnvilege 
of  erecting  and  ruiming  a  saw-mill,  or  saw-mills,  on  said  lot." 
The  company  presented  their  bill  of  complaint  to  the  Hon.  Rob- 
ert B.  Alexander,  Judge  of  the  Superior  Court  of  the  Chatta- 
hoochee Circuit,  and  prayed  for  an  injunction  against  the  said 
William  Brooks  and  John  G.  Winter,  who  had  become  interest- 
ed in  said  property,  alleging,  among  other  things,  that  they  were 
the  owners  of  other  lots,  so  contiguous  to  the  defendant's  ground, 
that  a  large  wooden  building  on  the  latter,  if  on  fire,  would  en- 
danger buildings,  to  be  erected  on  their  said  lots.  That  a  fire- 
proof building  was  not  rcMpiired  by  them,  on  said  piece  of  ground, 
nor  were  the  defendants  restricted  to  any  particular  number  of 
otorieSyin  the  building  to  be  constructed  thereon,  ibr  reasons  set 
forth  in  the  bill.  That  shoitly  after  said  conveyance,  the  defend- 
ants proceeded  to  erect  a  largo  wooden  building,  three  stoma 
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To  dispose,  first,  oFtlic  second  ground  of  complaint,  in  the  bill. 
The  jurisdiction  of  equity,  in  ctines  of  trospnsA,  is  limited  to  such 
as  arc  liki  ly  tu  be  attended  with  irreparable  injury.  Equity  ex- 
pects a  strong  vmni  of  destruction,  or  irreparable  mischief  to  bo 
made  out — of  irreparn}>le  mischief  which  may  be  completely  ef- 
fected beftire  any  trial  can  be  had  at  Law,  as  to  the  controverted 
right.     J£ilai  on  Jnjunc,  139,  and  cases  there  cife/l. 

The  principle,  as  to  trespass,  says  Mr.  D  re  wry,  in  his  learned 
and  satisfactory  treatise  on  injunctions,  page  133,  is  that  injunc- 
tions will  b(^  granted,  when  the  tresspass  is  of  such  a  nature  as  to 
}ye  actually  taking  away,  or  destroying  the  substance  of  the  es- 
tate, as  in  the  case  of  timber,  coals,  mines  and  quarries.  6  Vcs. 
147.  7  Ves.  308.  15  Ves.  138.  10  Ves.  290.  17  Fm.  128.  18 
Vtis.  184.  The  rule  is,  that  ihu  jurisdiction  of  equity  docs  not 
properly  extend  to  cases  of  trespass,  strictly  so  called,  and  cases 
in  which  she  will  interj^ose,  are  considered  exceptions  which  the 
English  Courts  are  unwilling  to  cari-y  further.  Drvwf/,  133, 134. 
Th(^  complainants  do  not  show  themselves  within  any  of  the  ex- 
ceptions recognised  by  the  English  Courts,  nor  by  the  Supremo 
Court  of  the  State  of  Georgia.  1  Kelly,  10.  It  is  not  pretended 
that  beCfiuse  of  the  "  tardiness  of  the  remedy,  the  peculiar  nature 
of  the  property  injured,  the  insolvency  of  the  wrongdoers,  or  the 
inability  of  the  complaimants  to  prove  their  damage,"  equity 
ought  to  interfere  with  her  harsh  but  indispensable  process  of  in- 
injuuction,  **to  protect  them  in  the  use,  integrity,  and  value  of 
tlioir  property.*' 

The  case  o£  Deere  vs.  Gust,  1  Mi/.  Sf  Cr.  516,  is  a  strong  au- 
thority against  the  complainant's  application  on  the  point  now  un- 
der consideration.  The  complainant,  in  that  case,  was  mortga- 
gee in  receipts  of  the  rents  of  an  estate  in  Wales,  and  the  defen- 
dants being  owners  of  the  adjacent  Iron  Works,  desiring  to  con- 
struct an  iron  tram-road,  from  their  works  to  anotlier  place,  and 
finding  it  convenient  to  cross  the  mortgaged  estate,  obtained  per- 
mission of  complainant's  tenant,  by  a  Jiilse  rei>resentation,  that 
they  had  the  consent  of  complainant,  and  accordingly  laid  down  a 
tram-road  through  the  estate,  in  making  and  keeping  up  which, 
much  damage  was  done  to  the  estate.  The  complainant  had  no 
notice  of  the  fact  for  three  years,  but  as  soon  as  he  had  notice  of 
the  existence  of  the  tram-road,  he  proceeded  to  have  it  taken  up, 
in  which,  he  was  forcibly  interrupted  by  defendant's  workmen. 
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anil  thereupon  bo  file<l  his  hill  for  ?ui  iiijiincti;.n  to  restrain  tlio 
ilefenJanls  from  usius^  the  ruad,  and  from  inlirrujitiuir  the  rom- 
plaiiuuit  and  his  workmen.  Tho  defendant  dcMnnrred.  and  the 
<lomurrer  was  nUowed.  The  Lord  Chancellor  (^)ttenham  said,  in 
givinjr  judj^nient,  •*  the  ihincf  heit;  compla ined  of  has  hfv/i  done.  The 
tram-road  has  lx?on  complettMl,  wilh  the  l(»ave  of  tlie  tt^nant  in  pos- 
sefision,  and  the  Coiirt  is  jiski'd  u»  restrain  the  defendants,  who, 
Ijavinpr linishtMl  the  work,  are  now  in  tlie  daily  use  and  occupan- 
cv  of  it.  In  othc»r  word^,  ihe  (.^lurl.  i.s  viituallv  asked  to  eiert  the 
defendants,  and  aulhori.-e  the  complainant  to  ta  ke  pctssession.  The 
ca.se  onrriiiallv,  mav  have  heen  a  ease  of  waste^ — wiisle  occasioned 
bv  the  eultinff  of  the  tram-road,  and  tin;  lavinjr  of  the  iro!i  rails 
over  the  complainant's  land  ;  luif  wliat  is  now  claimed  by  the  de- 
fendants, i8  simply  ri«(ht  of  way,  and  if  ihey  aixi  not  entitled  to 
that  right,  they  are  mere  trespassers,  and  the;  eomidainant  has 
Ilia  proper  lei^al  remedy  a<rainst  them,  as  >uch."  In  the  case  he- 
fore  us,  has  not  the  thini^  c<»mplained  of  heen  done?  Tha!  is  to 
say,  have  not  the  defendants  already  erected  their  buildinjj,  ur  a 
pa  It  of  it,  on  the  land  of  the  complainants  i  and  is  not  the  Court  vir- 
tually askcdto  eject  them,  and  piU  lh'!C<:»mplainantsinposses>ion  .' 
It  seems,  then,  more  cr>nsistent  with  the  precedents,  to  leave  ihe 
complainants  to  their  ap])ropriate  renuMly  at  law,  in  respect  to 
this  ground  of  complaint. 

Upon  the  other  and  first  ground — as  to  the  ]u>vver  oi*  lhi."> 
Court  to  interfere  l»y  injunction,  to  restrain  breach  of  cov<;;iant, 
in  the  nature  of  a  specilic  jjerforniance.  Injnndionsof  this  sort, 
are  usually  of  two  kinds  ( Eilcn  tm  hi.  2'2.J  both  (  f  which  C(;ncern 
and  seem  to  depend  upon  ihc^  relation  of  landlord  -ond  t<niant, 
and  therefore,  n<yt  nect^ssary  to  be  fuitlier  considc-red  in  tiie  dis- 
cussioii  of  the  question  before  us.  There  are  afcir  rff.seif  which  <lo 
not  fall  within  the  priiuiples  of  either  of  the  kinds  referred  to. 
The  case  of  J/tf /•////  rv.  A'////./X  22  P.  11'.  :^GG,  is  the  cariie.^l  it.  is 
said,  in  which  Kcpiity  interfered  to  restrain  breach  of  coven:int  by 
injuncticm.  In  that  case,  t.lu»  (h'fendaiits,  the  parson,  chiirchwar- 
deii  and  overseers  oftli(»  Parish  entered  int(»a  wrillt  ii  au[:*c:enient 
with  tho  complainants,  that  upon  a  certain  con>i(leralit»ii  whicii 
had  been  jierformed  by  tht^  coniplainnnts,  the  riti^inLT  of  tin*  lull 
at  5  o'clock,  A.  M.  to  the  di<turbatice  of  the  coiiiplninants,  slio!t!«l 
bo  discontinued  fi»r  the  lives  of  the  complainant^,  <ir  tin*  ::Jirvi- 
vorsofthem.  Lord  Meecletfield  granted  an  injunction  to>l;!y  the 
VOL.  V.  41 
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nnging  of  tlie  bell  until  the  hearing,  and  at  the  hearing,  the  in- 
junction was  continued  during  the  lives  of  the  complainants,  and 
tho  survivors  of  them.*'  It  hence  appears  that  Equity  will 
interfere  to  execute  a  negative  agreement,  when  according  to  the 
judgment  of  the  Vice  Chancellor  in  the  case  of  Khnherhj  v».  Jen- 
ningJtf  G  Sim.  340,  "  it  is  sim])ly  such  standing  by  itself"  The 
caese  put  by  his  Honor,  the  V.  Chancellor,  was  that  a  nephew, 
wishing  to  go  on  tho  stage,  his  uncle  gave  him  a  large  sum  of 
money  in  consideration  of  his  covenanting  not  to  perform  within 
a  particular  distinct ;  that  the  Court  would  execute  such  a  cove- 
nant, on  the  ground,  that  a  valuable  consideration  had  been  paid 
for  it.  The  decision  in  the  case  o^  Barrow  vs.  Richard^  reported 
in  Paige* s  C.  It.  vol.  8,  p.  351,  insisted  upon  by  complainant's 
counsel,  as  an  authority  applicable  to  the  case  before  us,  would 
seem  to  go  also,  upon  the  same  principle,  the  right  of  Equity  to 
restrain  breach  of  agreement.  The  doctrine  of  specific  perform- 
ance in  reference  to  breach  of  agreement  by  injunction,  is  sub- 
ject to  the  qualification,  that  unless  it  appears  that  specific  peifor- 
mance  of  the  ichole  agrvcjiivnt  can  be  decreed,  the  relief  will  be 
denied ;  and  if  tho  agreement  is  negative,  it  will  be  decreed  to  be 
peril) rmcd  07ily  when  it  stands  by  itself,  not  connected  by  a  posi- 
tive agreement  which  the  Court  cannot  enforce.  6  Sim,  340, 
333.  And  it  is  to  be  observed  that  in  all  the  cases  of  this  class  in 
which  relief  was  granted,  the  agi'eement  was  a  simple  obligation, 
not  to  do  a  particular  thing,  as  in  Martin  vs.  Nutkin,  and  whore 
the  injunction  may  b(*  said  to  have  compelled  its  pciibrraance  iu 
a  neffalive  sense,  bv  restiaininic  its  violation.  The  decision  in  the 
case  of  Morris  vs.  Cohman,  18  Ves,  107,  which  at  fii*st  view  seems 
an  exception,  is  treated  by  Sir  L.  Shad  well  in  his  judgment  in 
Kcmhle  vs.  Kecn,6  Sim.333,  as  grounded  on  the  consideration  of 
there  being  a  parlnei*ship  between  the  contracting  paities.  In 
the  case  before  us,  it  is  not  the  agreement  that  defendants  s^all 
not  do  a  jHirticular  thing,  but  to  do  onhj  a  particular  thing.  Tho 
prayer  of  the  bill,  is  not  that  the  defendants  be  compelled  to  do 
an  act,  erect  and  run  a  saw  mill,  or  saw  mills,  but  that  they  l»e 
restrained  from  doing  other  things,  the  running  a  variet}'  of  other 
machinery.  In  tho  literal  sense  of  the  terms,  we  cannot  effect, 
by  injunction,  a  special  performance  of  this  agreement,  according 
to  the  prayer  of  the  bill.  How  far  the  principle  of  the  decision 
in  the  case  of  Martin  vs,  Nutkin,  and  in  the  case  of  tlie  TJnde  vs. 
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the  Nephew^  cited  in  KlmhrrlyrH,  Jmnhtgs,  is  apj)lic{i]»lc  tt»  this, 
is  not  necessary  to  be  determined,  since  Ji  niorcj  sntisfaclory  <lis- 
position  can  he  made  of  it  on  oiIkt  <p*<)unds.  ( \)Tic('din«r,  then, 
for  the  present,  the  point  of  jiirisilirtion  aiid  the  riu^ht  of  the 
Chancellor  to  int(n-ferc»  by  injunction  to  roslrain  tlie  breach  of 
covenant  in  a  case  properly  submitted,  vv(»  an*  to  incpiire,  do 
the  compiahiants  come  with  such  a  case,  and  in  ]>roper  lime  to 
claim  this  extraordinary  interp<»sition  of  Kcpihy.  The  bill  al- 
leges that  the  defendants  have  viohited  tlwur  aixreement,  in  that 
they  have  jilaced,  and  are  now  runninrr.  in  aildition  to  a  saw  mill  on 
said  lot,  a  larji^  amount  (if  machinery  for  a  varicly  of  purp<ises, 
none  of  which  forms  any  pait  of  a  saw  mill  or  s.iw  mills.  No  in- 
jiiiT  is  shown  to  have  resulted  or  likely  to  result  t<»  the  comjilain- 
ants  from  the  mere  emplf»yment  of  the  additional  machinery, 
and  the  only  benefit  to  follow  to  the  complainants  nj)on  the  in- 
junction against  its  em]doyment  upon  said  lot,  consists  hi  the  chance 
of  sellins:  in  that  event  to  defendants,  another  lot  at  a  reasonable 
price.  The  defendants  hav(^  already  placed,  and  are  m»w  nnming 
on  the  ffrcmnd  the  larije  amount  of  machinery  comidained  f»f.  The 
consequence  to  them,  will  j)robably  be  a  .seiious  pecuniary  loss  to 
be  estimaed,  it  is  true,  only  by  reference  to  the  great  variety  and 
expensiveness  of  their  machinery,  as  enumerated  by  complainants 
in  their  bill.  The  ccmiplainants  stood  by  while  their  ria^hls  w<*re 
infringed,  and  "  after  the  thintr  com]dained  of  had  bec»n  done,''  hi 
the  language  of  J jord  Col tenham  already  cpioted,  they  come  to 
claim  the  aid  of  Ivpiity  to  restrain  th(»  defendjtnts.  In  the  case  of 
Brytlge9  rs,  KUbttrnj  cited  in  Jttrhsoti  rs.  Cartrr^  r»  Ws.  CSS,  6f>l, 
in  which  a  h^ssee  having  alten.'d  a  log  wood  mill  inl<»  a  cotton 
mill,  an  a[)plication  for  injunction  was  refused,  on  the  i»round 
that  the  complainant  had  stood  by,  and  seen  the  cotton  mill  erect- 
ed; and  in  a  late  case.  Lord  Ihou^ham  refused  an  injunction  even 
against  waste,  on  the  same  ground.  The  language  of  liis  lordshi[) 
is  emphatic  and  de<:isive.  *'  I  am  ecpially  clear  that  the  party 
complaining,  has  in  this  instance,  by  his  own  conduct,  disentitled 
himself  to  relief.  If  there  be  any  thing  well  I'stablished  in  this 
Court,  it  is,  that  a  man  who  lies  by  while  hv  ^i^i}!?>  another  expend 
his  capital,  and  bestow  his  labor  upon  any  work  willnnit  giving 
him  notice,  or  attempting  to  interrupt  him — (»ne  wh<»  thus  accjui- 
csces  in  proceedings  inconsistent  with  his  own  chiims,  wlnn  he 
comes  to  enforce  those  claims  in  this  Court,  shall  in  vain  ask  for 
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itrJ  interposition  by  injunction,   of  whicli  tlio  eflects  woulil  be  to 
rcndi.T  all  the  cxjxmiscs  useless,  which  he  voluntarily  suflercd  to 
])c  incuiTcd.     Here  more  yonrs  iiavo  been  allowed  to  elapse  than 
the.  nt/mfn'r  of  wnh.s  \\\\\c\\  \\in\\f\  have  closed  the  dooi-s  against 
the  pl.iiniifrs  comin?  lo  seek  an  injunction.     8ce  also  IS  IV*, 
5lo.     Ilf)w  lonjr  the  coniplainanLs  did  stand  by  while  the  defen- 
dants werc^  ir.  violation  of  their  agreement,  doc»s  not  distinctly  ap- 
])ear  in  the  ca.se  befiiro  us.     It  does  aj>pear  that  shortly  alter  the 
purchase  of  ^aid  i^niund,  (February,  IS  17,)  the   defendants  pro- 
reedt'd  to  frar/K'  and  c*rect  a  lart»;e  build in;[;,  three  stories  high,  lie- 
sides  anf»ther  sKmv  in  the  frame  work,  the  frame  work  and  first 
story  of  which,  in  the  njanion  of  complainants,  were  all  that  was 
necessary,  or  con\«nient  l<»r  a  saw  mill,  or  saw  mills,  and  that  the 
adilitional  st^nies  cou'ul   not  be  used  for  such  purposes  without 
"absurdity  in  design."      It  is  fair  to  j>resumc  that  it  was  ns  well 
known  to  coniplainants  then,  as  now,  that  such  a  structure  was 
unnecessary  and  umisual  for  the  purj)ose  of  a  saw  mill,  or  saw  mills, 
and  that  they  might   reasonably   have   believed  that   the  other- 
wise absurd  number  of  stories  were  designed  for  other  purposes 
than  the  uses  of  a  saw  mill  or  saw  mills.     Upon   the  question  of 
laches,  it  may  be  worthy  of  remark,  that  the  uimecessary  num- 
ber of  stories  in  said  building  is  now  complained  of  as  a  breach  of 
defen<lants'  agreement,  and  that   they  proceeded  to  frame   and 
erect  them  shortly  after  the  16th  of  February,  1847.     "  Becoming 
inot'ctuul  more  .snisihlr.i^^  the  injury  inflicted  upon  them,  by   de- 
fendants'violation  of  their  agreement,'' in  every  respect  now  com- 
plained of,  the  ctnnplainants  come  upox  oki.iuekatiOxV,  with  their 
application  for  injunction.     As  lo  v/hat  constitutes  that  degree  of 
laches  which  will  dejirivc  a  paity  of  relief  by  injunction,  no  posi- 
tive rule  is  staled.     The  authorities  on  the  subject,  it  is  said  in 
Dn  wn/on  Lfjfntrfiofis,  }97.  support  the  proposition,    that  if  the 
pailv  is  cognizant  of  his  right,  and  does  not  take  those  steps  which 
are  i)pVn  to  him,  before  he  has  allowed  the   adversary  to  incur 
material  expenses,  or  to  enter  into  engagements  diflicultto  be  dis- 
charired,  h(»  will  h>sc^  his  right  lo  the  interpo.sition  of  Equity.  The 
concbision  follows,  that  the  alleged  breach  of  covenant  being  al- 
tendt-d  with  no  immediate  damage  to  the  complainants,  and  the 
injury  to   defendants,  consecpient  upon  the  injunction    pniyed, 
probably  great  and  immcdii.ie,  the  application  must  be  ix^fused, 
the  more  properly,  because  .he   complainants  have  forfeited  their 
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erv  i»:i:*:  •"»t'>»:.l  '.  ^liMi!!.:  :;>  innv  ii«»i  !h'  ni\t".- m-v   Iim-  :»  '.::\\    mill 
orsr«v.-ni;!!'»N»  ivuiiiii  s'  iiiJiji'^."     It  i<  rillf^fi'ii  il:a?  tl'i- »l:'r.M.I:tii! .' 
builtliii IT.  ••i'- »•-?»'>  i't'iii*/ liM'Mti'il  ir  |):!i!  nii  rn»!in|j,i.j;mfs'  ';nril.  i  •  «»:* 
a  liei;rlit    uii:i:'ci-"i.-n!y  aiul  inniMK'l,  r»»r  a  :..i\v  mill   or  n:j\v  niill;, 
and  tiiiivi'trv.    tl-.(»   iliirn(l:!iM>    liuvr    viohiliul    the   Hue   iiilriit    nl' 
their  a'^!ttn:i'iit.     Ir  is  with  i^n^arcr  t';!nu*<tui's-..  rii:ilu-r  alit-'i  •!. 
tliat  hv  lh«Mii:!ioc«'s-arv  lu'iuhi  oi*  sai<l  l»nil(liii'.»,  i>tlicM    hniKli:i"-. 
on  ihu  iifichiKiiii!'/   lots  i»f  0Piii]^!ainanl:.  wlu-n  rintcil.  w  JI   In- 
eiulaiisjt'ri'il    ]»v  li:<'.  which    inav  he  <»mn!iuiru-::tcil   rnuii  ni  ll-n 
(lants*  Iniihliiiir.  ai!(l  that   thr   va!iir   «)!'  i'(iiii|>Iaiii:!i:t-i'    Miljoii.i.p', 
lot.-*  aio  tht'rtjhvc].'!>ivc'iatril.      ll  i.-  nut  >ln»wn  that  thr    \\\\    an\ 
whiTO  (lertni'S  thr   (liinciisi(iii<  of  a  .saw  ii.ill  <h •^.a\^  mill:-.  :iiiil    m 
the  uhstMin*  of  uiiy   .stij)ulatii»iis  hftwciMi   thr  jtartir     .r.   lu  tin- 
height  of  the  huiUliiiixs  tc»  hr.  ci'cvti'tl   <»ii   ilrfriulanl-.'  '.'nnnnl.    il 
mu^t  hr  hfhl  that  liolliiiiir  in  liiis  n*s|uct    fxi.-i-..    wliirh   a   ('»»uit 
of  Kqility  can  rccntj^nisi'  as  a  lni-arh  nfctivrnanl.     \>.unini!'  thai 
defendants  had  tlic  h'gal  I'iirht  l<»  cKu-t  :i    hnlldinj;   »»!'  inih-lluiii- 
height  upon  their  <»wn  iji'onnd,  and  that    to  xUr  I'xirnt   th.ii  tln'\ 
located  it  on  the  laiul  of  conqilainants,  tin-)  ar*-  nu-ir  trc..|»;i  i  ■••rs, 
as  ah'eady  deteniiinrd.     What  is  tin*  dcjircciatinii  in  xali'.r  nl'  ihf 
adjoinintr  property,  hut  ilamfnnn  ahsijur  ///y////r/,  sular  ,i:.  ;iii\  pnw 
er  exi.^ts  in  a  Court  of  Ktpiity  to  rrlicvf  a«iain.it  it  i     'riu'a|>;«ii' 
handed  danger  from  iin*  is  hy[)oth(>t ica I,    and   depcndi-nt    on  ihi* 
remote  continjii'ucy  oftiic  fniurr  rrrclinn  nf  \\vv  iimir  ImiMinot 
on  the  adjoininiT  propri'ty.     Tlic  (loctrini*  ornni>anr»'  tannot  \\y 
ply:  1st.  J>ecau>o  Kcjuity  uill  not  intiTieic  to  prcNrni   a  roniin 
gent  nuirsance.     3  J///.  ^V  A'.    !<»!>.     lint   nunc  r.piMially   loi  tln» 
reason  that  Kipiity  docs  not   intciferr    in   pn'\<r.l   or  rrnniM-   a 
private  nuisancis  uidcss  it  lia<  lu-rn  rnuMcd  to  the  dani:i«;i'  nriln* 
riffht  of  ant>ther  A^M'  ///y »•/////.%■///  rffjur/ni.     .*»  Jn/ms,  Ch.  A*.  •.*^^^ 
The  maxini  qtil  prior  in  /t//i/K*rt',  /m/ior  ts/  in  j"n ,  w  ill  :>pplN,  if 
hereafter  fir<'-pr<»of  hnildinirs  .•-liall    !»<•  nccit'd  in  the   ni'i'^hhor 
hood  of  the  dfffndanls*  thrrc  story  woodm  Iioum*. 

The  ap])liiati«»n  for  injnnrtion  in  an\  form  is  rein.  .d. 

In  the  present  hill,  the  ooniplanianls  sork  t»i  ri'lirvr  tln'm<«'l\»'s 
fr»»m  the  eilVct  oftlieir  drlay,  and  apparent  artjuit'scrnrr,  in  ih(» 
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to  dnmaire,  but  to  an  injury  and  a  wronp:;  by  granting  it  on  tlu* 
otbcrhantl,  1  nni  exposing  the  defendant  to  wliat,  in  the  event  of 
my  turning  out  to  be  mistaken  in  the  view  T  take  (»f  tlic  right  of 
the  parties,  will  be  an  irreparable  injury.  The  plaintifi*'s  injury, 
if  he  sustains  it  and  ought  not  to  have  sustained  it,  will  be  to  a 
great  i^xtent  at  least,  capable  of  reparation  ;  it  is  a  mere  question 
of  the  value  of  the  ]»ro])erty,  which  may  be  compensated; 
wherea*«,  by  no  possibility  can  the  injury  done  to  the  Lord 
be  compensated,  if  he  is  prevented  for  a  considerable  length 
of  time  from  exercising  a  right  which,  in  a  certain  event,  may 
turn  out  be  his  to  the  full  extent  to  which  he  claims  it." 

By  a  process  of  reasoninglike  this,  in  a  case  almost  pefetcly  paral- 
lel in  all  its  features,  the  Circuit  Judge  was  induced  to  refuse  this  in- 
junction. And  after  weighing  the  circumstances  well,  and  refletrt- 
ing  especially  that  Ivpiity  will  rarely,  if  ever,  interpose  for  the 
removal  of  a  work  already  executed  at  considerable  expense,  and 
the  demolition  or  suspension  of  which  would  occasion  great  in- 
jury to  the  defendants,  we  are  unwilling  to  control  the  exercise 
of  a  discretion,  which,  in  our  opinion,  was  wisely  exerted. 

If  this  a])pUcation  had  been  made  at  the  proper  time,  my  own 
impression  is,  that  it  should  have  been  granted.  Whereas  the 
nature  of  the  injury  apprehended  is  such  as  to  render  it  impos- 
sible to  measure  the  amount  in  damages  ;  or  if  the  case  be  one 
in  which  any  calculation  of  the  amount  of  the  injury  must  be 
purely  sj)eculative,  the  inclination  of  the  Court  has  in  general 
been  either  in  cases  of  trespass  or  violation  of  contract,  to  pro- 
tect the  party  by  process  of  injunction.  Collard  vs.  Allison^  4 
Mj/1.  Sf  Cr.  487.  lUdgicaf/  vs,  Roberts,  4  Hare,  ]  IC,  117.  The 
Earl  of  Mcvhoroygh  rs,  Brofrn,  7  Ben  ran,  127.  The  present  is 
just  such  a  case.  Who  can  compute  the  mischief  which  may  be 
entailed  on  com]dainants,  in  the  sale  of  their  remaining  lots  on 
account  of  the  erection  of  this  saw-mill  building,  and  the  filling 
of  it  from  bott(»m  to  top,  with  a  variety  of  machinery,  in  ccmlra- 
vention  of  the  ex])ress  terms  of  the  contract.  J$ut  the  motion 
comes  too  late.  Deere  vs.  Guests  1  Mijlne  i^  Craig,  51 G,  is  a  much 
stronger  case  than  this.  There  the  Ciiancellor  denied  the  injunc- 
tion to  restrain  the  owners  of  the  rail-road  from  usini;  it,  although 
th(j  possession  of  the  land  for  the  purpose  of  constructing  the 
rail-road,  was  obtained  from  a  truant  of  the  plainlill*  by  means  of 
circumvention  and  fraud. 

The  judgment  below  must  be  afiirmed. 
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No.  33u — Jaxe5  Bate<,  Admr.  J^hovis  <»(«>f.^c.  plaint ifl"  in  cnxYr, 
w.  John  Woolfolk.  defeiulant  in  ei*n>r. 

[1.]  Wbefv  a  tefUtor  be^-;u?alhed  to  bi«  wife  a  rrrtain  negro  alavr.  no  Imig  an 
die  Aosld  r^Je  ?«  a  parrrrolar  flantation.  ami  inrid<>  no  other  iliiipiHiition  of 
her.  and  tb?  iiefro  was  dnS*  liuitribated  to  the  U*i!atce«  under  the  will :  #/W«#, 
AB  admiaiitrativ  i<  >'»«»»  «n«.  with  the  will  anaex«Ml,  oaild  Mil  niT«>%'er 
of  thte  nerro  ?fter  :he  death  of  th^*  legatee. 


Trorer,  in  Muscogee  Superior  Court,  tried  bcforo  Jutlgo  Au- 
ezAXDCB,  Mav  Terra,  1S4S. 

Tlie  case  was  tiied  upon  the  general  isAue,  ami  the  plen  of  the 
Statute  of  limitations.  The  plaintiff  on  the  trial,  pixivinl  the  i«leii« 
tity  of  the  slaves,  the  subject  of  the  action,  and  the  conversion  hy 
the  defendant,  and  also  his  (the  plaint ifTa)  title,  under  and  liy 
▼irtne  of  his  letters  of  administration,  which  wen*  grantcMl  on  the 
2d  day  of  March,  1846. 

The  negroes,  the  subject  of  the  action,  were  Ohloo,  nitMitioned 
in  the  first  item  of  testator's  will,  and  her  rliildn^n,  whirh  ia  nii 
follows:  ^  First,  I  gi%'e  and  bequeatli  unto  my  wife,  lOHihor,  four 
hundred  and  eighty  dollars,  and  I  also  require  my  son-in-law 
John  Whigham,  to  build  for  her  a  good  comfortable  houfie  on  the 
plantation  where  I  now  reside,  to  l>o  used  and  orrupiiHl  by  her 
during  her  life,  or  aa  long  as  she  may  choose  ;  and  my  saitl  son» 
in-law  is  to  furnish  her  yearly,  and  every  yt^ar  during  her  life, 
with  foity  bushels  of  corn,  and  one  huudrt^l  weigiit  of  clean  cot- 
ton. I  do  further  give  unto  my  wife,  two  lieds  and  fiirnilure  \ 
one  large  painted  pine  chest ;  one  cup-lniard,  and  one  table,  and 
three  chairs.  I  do  also  give  further,  to  my  wife,  during  her  res* 
idence  on  said  plantation,  a  smull  :io^ro  giii,  Chine,  and  forty 
weight  of  soap,  and  five  bushels  of  salt,  to  lie  furninhed  her  fiut 
of  my  estate,  every  year,  and  four  hundriTd  wri^ht  cif  pork,  and 
one  barrel  of  flour,  yearly,  and  every  year.*'  No  other  portion 
of  said  will,  referred  to,  or  mentioned  tlir  negro,  riiloi*. 

Several  executors  were  named  in  the  will,  some  of  whom  iftnU- 
lified  on  the  2d  day  of  July,  1810.  It  was  proven,  that  the  ne- 
gro, Chloe,  was  distributed  to  Esther  McNtH:ly,  inuler  the  will 
of  the  testator,  and  that  about  a  year  after  the  testator's  death, 
his  widow,  Esther  McNeely,  the  legatee  named  in  said  first  item, 
removed  from  the  said  plantation,  whore  testator  resided  at  tlie 
VOL.  T.  42 
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time  of  making  s&id  will,  and  of  his  death  ;  and  that  the  quali- 
fied executor  was  living  at  the  time  of  her  said  remoyal. 

The  defendant  proved  his  purchase  of  the  slaves  sued  for,  in 
t}ie  year  1837,  and  paid  a  full  and  valuable  consideration  for 
them,  and  that  he  had  had  them  in  his  possession  ever  since.  The 
suit  was  brought  on  the  25th  day  of  March,  1846. 

It  was  insisted  by  the  counsel  for  the  defendant,  that  a  quali- 
fied executor  being  in  life  at  the  time  of  her  ssdd  removal  from 
testator's  said  residence,  the  right  of  action  accrued  to  such  exe- 
cutor, and  consequently,  the  Statute  of  limitations  commenced  to 
run,  and  the  plaintiff  having  no  more  rights  than  his  predecessor, 
the  executor,  would  have  had  if  he  had  been  living,  was  barred  by 
the  Statute  of  limitations. 

The  testimony  having  closed,  and  the  cause  submitted,  the 
Court  below  charged  the  jury,  that  under  the  letters  of  adminis- 
tration, and  on  account  of  the  form  of  the  declaration  in  this  case, 
the  said  plaintifi*  could  not  legally  asseit  or  exercise  any  more 
pQiifer  over  the  property  belonging  to  the  estate  of  Andrew  Mc- 
Neely,  and  which  was  undisposed  of  by  said  will,  and  unadmin- 
istered,  than  could  John  Whigham,  one  of  said  executors  of  said 
will,  and  that  as  were  the  letters  of  administration  and  said  dec- 
laration, the  said  plaintifi*  stood  before  this  Court  in  the  same  sit- 
uation as  would  the  said  John  Whigham,  the  executor,  if  he  were 
in  Hfe  and  had  brought  the  action  ;  and  that  if  they  believed,  that 
more  than  four  years  had  elapsed  since  the  said  John  Whigham 
had  quflfifted,  or  since  the  qualification  of  any  one  of  the  execu- 
tors nanied  in  the  will,  and  since  said  defendant  had  converted 
said  negroes,  that  then  the  executor  or  executors  could  not  re- 
cover Chloe  and  her  said  children,  and  that  said  plaintifi*,  stand- 
ing in  their  place  and  stead,  could  not  in  the  present  action,  but 
was  also  barred  of  his  remedy  by  the  Statute  of  limitations ;  and 
that  as  was  the  action,  the  Statute  of  limitations  commenced  to 
run  against  said  plaintifi*,  when  it  commenced  to  run  against  the 
executor  or  executors.  To  the  charge,  thus  given,  the  plaintifi* 
excepted. 

The  plaintifi*  then  requested  the  Court  to  chai'ge  ^e  jury,  that 
said  plaintifi*  had,  by  virtue  of  his  letters,  all  the  power  and  rights 
of  a  general  administi*ator ;  and  that  if  Chloe  and  her  children,  at 
the  commencement  of  this  suit,  belonged  to  the  estate  of  Andrew 
McNee^,  ^ad  tooi  not  disposed  of  by  the  said  vhU^  and  had  not 
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been  administeTecl,  that  then,  said  plaintiff  was  entitled  to  recov- 
er. The  Court  refused  to  give  the  said  charge  as  requested,  but 
charged  the  jury,  that  whatever  might  be  the  construction  to  be 
placed  on  said  letters,  that  in  the  form  of  the  present  action,  the 
plaintiff  occupied  the  place  and  position  before  the  Court,  as 
would  the  said  John  Whigham,  if  he  had  sued  for  said  negroes ; 
and  that  the  Statute  of  limitations  began  to  run  against  the  exec- 
utor, qualified  when  Esther  McNeely,  the  widow  of  the  testator, 
removed  from  the  premises  mentioned  in  said  will ;  and  that  if 
more  than  four  years  had  elapsed  since  her  removal,  and  since 
the  defendant  had  them  in  his  possession,  claiming  them  as  his 
own^  that  then  said  executor  was  barred  of  a  recovery  by  the 
Statute,  and  the  present  plaintiff,  occupying  the  place  of  the  exec- 
utory in  this  action,  was  also  barred  of  a  recovery.  To  the  refu- 
sal of  the  Court  to  charge  as  requested,  and  to  the  charge  as  giv- 
en«  the  plaintiff  excepted. 

The  plaintiff  further  requested  the  Court  to  charge  the  jucy, 
that  if  they  believed  from  the  evidence  that  said  negro,  Chloe,  «nd 
the  children  were  hers,  and  belonged  to  the  estate  of  Andrew 
McNeely,'  and  had  not  been  administered,  and  were  undisposed  of 
hy  will  as  aforesaid,  that  the  Statute  of  limitations  did  not  com- 
mence to  run  against  plaintiff,  until  his  said  letters  of  administra- 
tion were  granted  unto  the  plaintiff;  which  charge,  as  requested, 
the  Court  also  refused  to  give,  and  the  plaintiff  thereupon  ex- 
cepted« 

Johnson  6c  Williams,  for  plaintiff  in  error,  cited-— " 

1  Ckitty  PL  284.     1  Saunders,  111.    4  Reports,  28.    2  East, 
Doe  vs.  Guy,  Summers^  Ed.  71.    2  Williams'  Exrs.  987,  1373. 

1  Washingtan  R.  Bumly  vs.  Lambert,  308.    6  Pickering,  126. 

2  HiU,  Alexander  vs.  Williams,  522.  1  Binney,  Bemuth  vs.  Bach- 
dcT,  63.  3  Binney,  Wilson  vs.  Wilson,  557.  Princess  Digest,221, 
224,  226, 233.  2  Story  E.  Ju.  1208.  2  Blackstone  Com.  494.  3 
Binney,  569.  1  Swijh,  457.  4  Washington,  631.  Angell  on  JDtm- 
nations,  55.  3  Stewart,  172.  1  Kelly,  379,  538.  4  Harris  4 
Johnson,  393. 

Jones,  Bennino  6c  Jones,  and  Hines  Holt,  for  d^endant  in 
error. 
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Bates  M.  Woolfblk. 
By  ike  Cowrti — ^Warnee,  J.  deliTering  tlie  opinioii. 

This  was  an  action  of  trorer,  brought  by  the  plaintifT,  as  the 
acliirinisCrator  de  homii  nan  with  the  will  anneKed,  of  Andrew  Mc- 
Neely,  deceaaed,  against  the  defendant,  to  vscorer  a  negro  nam- 
ed Chloe,  and  her  children.  From  the  facts,  as  they  appear  on 
the  fiice  of  this  vecord,  the  plaintiff  was  dearly  not  entitled  to  re- 
eoTcr  the  negroes,  in  the  character  in  which  he  sued. 

[1.]  The  negro,  Chloe,  was  bequeathed  to  the  wife  of  the  tes- 
tator, during  her  residence  on  a  particalar  plantation,  and  no  oth- 
er disposition  made  of  her  by  die  vrill  whatever.  It  aj^>ears 
that  some  of  the  executoiv  to  the  will  qualified,  and  distributed 
the  negro,  Chloe,  to  the  legatee,  Mxb.  McNeely ;  aa  Mrs.  Tur- 
ner, one  of  the  witnesses,  states,  Mrs.  McNeely  had  the  proper- 
ty in  her  possession,  under  the  will  of  Andrew  McNeely,  the 
grand-father  of  the  witness.  When  Chloe  was  distribated  to 
Mrs.  Esther  McNeely,  the  legatee  under  the  will,  by  the  execu- 
toni,  the  will  was  executed,  so  far  as  the  disposition  of  that  part 
of  the  testator's  prot)erty  was  concerned ;  in  other  words,  that 
portion  of  the  testator's  estate  vn^  fully  adminUtered,  according 
to  the  direclions  of  his  v/ilL  The  plaintiff  sues  as  the  adminis- 
trator dt  himii  nan,  vfiii  the  toiH  annexed.  The  office  and  duty  of 
an  administrator  i^e  hanie  non,  with  the  will  annexed,  is,  to  admin- 
ister such  portion  of  the  testator's  estate,  as  has  not  been  admin- 
istered under  the  diixsctions  of  his  will,  or  as  we  said  in  Tkatmu 
V9.  Ilardunck,  "  he  is  appointed  to  finish  a  busiuesa  already  be- 
gun, and  in  most  canes  partially  performed.  "Sofiur  as  the  negro 
Chloe  is  concerned,  she  has  been  Jnlly  admmiUertd  in  accord- 
ance with  the  will  of  the  testator,  and  the  plaintiff  has  no  right  to 
recoTor  possession  of  her,  for  die  purpose  of  making  nsaj  further 
adminutTBtion  under  the  will  if  ike  teeUUw,  What  rights  a  gen- 
eral administrator  on  the  estate  of  Andrew  McNeely  might  haye 
in  regard  to  the  property,  we  express  no  opinion. 

This  view  of  the  case  being  fiital  to  the  plaintiff's  right  to  re- 
cover, in  the  character  in  which  he  has  brought  his  suit,  it  is  not 
necessary  to  consider  the  Statute  of  limitations.  Let  the  judg. 
ment  of  the  Court  below  stand  affirmed. 
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No.  36. — Thomas  G.  Casey,  plaintifT  in  error,  vs.  L.  M.  AVilky 

&;  Co.  defendants. 

[1. 1  Where  mi  attachment  ianied  ander  the  Act  of  1799,  more  than  thirty  davs 
before  the  next  Court  in  the  coonty  iu  which  it  waa  levied  mid  iiuide  rctuni- 
able,  nearly  twelve  mcmths  after  its  date,  held  to  be  null  and  void,  by  the 
express  declaration  of  the  Act. 

Attachment,  money  rule,  in  Mvecogee  Superior  Court,  tried  be- 
fore Judge  Alexandeb,  May  term,  1848. 

The  money  was  brought  into  Court,  under  and  by  virtue  of  di- 
vers attachments,  against  one  Nathan  Lichton,  one  of  which  at- 
tachments was  in  favor  of  the  plaintiff  in  error,  and  another  in  fa- 
Tor  of  the  defendant  in  error,  and  both  claiming  the  money. 
There  were  other  attachments  claiming  said  money,  but  no  con- 
troversy or  issue  was  made  in  respect  of  them.  It  appeared,  if 
the  attachment  of  the  defendant  in  eiTor,  Wiley,  should  recover 
its  full  amount,  that  the  attachment  in  favor  of  the  plaintiff  in  er- 
ror, Casey,  would  be  paitially  excluded.  Thereupon,  the  origi- 
nal attachments,  bonds,  and  r>tber  papers  pertaining  to  the  res- 
pective-cases of  the  said  paities,  Casi^y  and  Wiley,  were  submit 
ted  to  the  Court  below,  when  it  appeared  that  the  attachment  in 
fiivor  of  Wiley,  was  not  issued  and  made  returnable  in  terms  of^ 
and  in  accordance  with  the  Statutes  in  such  cases,  made  and  pro- 
vided, in  this,  that  said  attachment  bore  date,  and  was  issued  on 
the  twenty-seventh  day  of  February,  eighteen  hundred  and  forty- 
seven,  and  was  made  returnable  to  the  next  Superior  Court,  to 
be  held  in  and  for  the  said  county  of  Muscogee,  on  the  second 
Monday  in  February,  then  next,  when  in  truth,  and  fact,  there 
was  no  Superior  Court  to  be  held  in  and  for  said  county  of  Mus- 
cogee, on  the  day  to  which  said  attachment  was  made  returnable. 
Whereupon  the  counsel  of  Casey  moved  to  exclude  the  judgment 
of  Wiley  from  paiticipation  in  said  fund,  on  the  ground  that  his 
attachment  was  null  and  void,  on  the  ground  that  it  had  not  ])een 
issued  and  returned  in  the  manner  prescribed  by  the  Statute. 
Which  motion,  the  Couit  below  overruled,  deciding  that  the  at- 
tachment of  Wiley  was  good  and  valid,  and  entitled  to  be  paid 
out  of  said  money. 

To  which  decision  the  counsel  of  Casey  excepted,  and  assign- 
ed for  error,  that  the  Court  below  directed  that  the  attachment 
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in  favor  of  Wiloy  was  good  and  valid,  notwithstanding  said  at- 
tachment was  not  made  returnable  to  the  next  Court  to  be  held 
after  the  expiration  of  thirty  days  after  the  issuing  of  said  attach- 
ment, and  was  made  returnable  to  a  day  on  which  no  Court  was 
holden,  and  nearly  twelve  months  after  the  issuing  of  said  attach- 
ment. 

« 

Bethune  &  Patterson,  for  plaintiff  in  error. 
E.  G.  TuoMAS,  for  defendant  in  error,  cited: 
Hotckkiss,  552.     Prince,  32,  442.     1  KeUij,  467.     3  Kelly,  141. 
By  the  Court, — Warner,  J.  delivering  the  opinion. 

When  an  attachment  issues  under  the  attachment  law  of  1799, 
it  may  be  levied  on  the  estate  of  the  debtor,  and  be  returnable  to 
the  next  Court  to  be  held  in  and  for  the  county,  in  which  the  debt- 
or's estate,  or  property  may  be  found,  and  the  levying  officer  is 
required  to  advertise  such  levy  at  the  Court-House,  in  saidcoun- 
ty,  at  least  thirty  days  before  the  sitting  of  the  Court  and  if  any 
attachment  shall  be  issued  within  thirty  days  of  the  next  Court, 
such  attachment  shall  be  made  returnable  to  the  Court  next  ajler 
the  expiration  of  said  thirty  days,  and  not  otherwise',  and  all  attach- 
ments issued,  and  returned  m  any  other  manner  than  is  herein 
before  directed,  shall  be,  and  the  same  are  declared  to  be  null 
and  void.  Prince's  Dig.  31.  If  the  attachment  is  taken  out, 
more  than  thirty  days  before  the  neoct  Court,  in  the  county  in 
which  it  is  levied,  it  must  be  made  returnable  to  that  next  Court; 
if  within  thirty  days  before  the  sitting  of  the  next  Court,  then  it 
must  be  made  returnable  to  the  Couit  next  after  the  expiration  of 
the  said  thirty  days,  and  not  otherwise.  The  right  and  interest  of 
the  debtor  are  not  to  ho  prejudiced  by  making  the  attachment  re- 
turnable to  a  distant  Court.  This  attachment  was  taken  out  more 
than  thirty  days  before  the  next  Court,  but  is  made  returnable, 
nearly  twelve  months  after  its  date.  To  apply  the  facts  of  this 
case  to  the  requirements  of  the  Act  of  1799,  in  regard  to  the  is- 
suing and  return  of  attachments,  is  to  decide  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 


-  •  J 
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No.  37. — TiLLiNGHAST,  Stark  &  Co.,  plaintifTd  in  error,  v.t.  Rob- 
ert Walton,  for  the  use,  &c.  Jefendant. 

[1.]  Whether,  under  the  Judiciary  Acf  of  1790.  nnthorismg  tbo  cxRwiimtion 
of  witnesses  by  commission,  it  iM  not  tlie  duty  uf  the  Clerk  to  namo  the 
Gommissioneni,  and  insert  thev  names  iu  the  ccimmissioii,  bctbrr  itwiiing  it. 
Qoere. 

[2.]  If  the  relation  of  the  Commissioner  to  either  party  in  the  cause,  h  such  m 
to  warrant  the  inference,  that  he  may  act  under  a  bias  in  fuvor  of  either  jmrty, 
he  is  not  competent  to  act  as  Comniisiioner. 

[3.]  The  clerk  of  the  counsel  fur  the  party  who  snea  out  the  commisttjou  fur 
the  examination  of  a  witness  by  iuterrogutoriet,  k  not  com|H;teDt  to  act  as 
Commissiooer. 

Assumpsit,  admissibility  of  Iiiten-ogatories.  Muscogee  Supe- 
rior Court,  May  Terra,  1848.     Before  Judge  Alexander. 

The  facts  are  stated  in  the  opinion  of  the  Couit. 

JoNBS,  Benning  &  Jones,  and  Thomas  &  Downing,  for  plain- 
tiffs in  error,  cited — 5  Mass,  219.  1  Root,  259,  226.  2  Pcnn. 
«00.  1  lb.  454.  5  Conn.  222.  2  Greenl.  408.  5  N.  JET.  94.  14 
Pick.2S5.    2  U.  S,Dig.  212,  13. 

HiNES  Holt,  for  defendant  in  error. 

By  the  Court — ^Nisbet,  J.,  delivering  the  opinion. 

Interrogatoiies  were  offered  in  evidence  in  this  case,  executed 
by  Mr.  Lee  and  another,  as  Commissioners.  The  answers  of 
the  witness  wore  in  the  hand-writing  of  Mr.  Lee.  Mr.  Lee  was, 
at  the  time  of  the  execution  of  the  Interrogatories,  the  clerk  of  Col. 
Holt,  who  was  coimscl  for  the  defetidant  in  eiTor,  at  whose  in- 
stance the  commission  was  sued  out.  The  reading  of  the  de- 
positions was  objected  to  ,because  taken  before  Mr.  Lee  as  a  Com- 
missioner, who  was  clerk  for  the  counsel  of  tlio  party  who  pro- 
pounded them.  Judge  Alexander  oveiTulrd  the  objection,  and 
he  is  claimed,  in  that  decision,  to  have  conimitted  eiTor.  Wo 
think  the  depositions  ought  to  have  been  rejected.  Tlio  manner 
of  taking  testimony  by  deposition  in  this  State,  is  prascribcil  hy 
Statute.  The  manner  of  taking  testimony,  required  in  crxxs- 
es  before  the  Superior  and  Inferior  Courts  of  this  State,  by  com- 
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1  

mission,  is  defined  in  the  23  sec,  of  tJie  Judiciary  Act  of  1799. 
The  mode  of  taking  it,  in  certain  limited  jurisdictions*  and  for 
certain  special  purposes,  is  a  little  different.  This  question  is 
determinable  under  the  Act  of  1799.     The  section  which  relates 

• 

to  it  is  in  the  following  words :  '*  Where  any  witness  resides  out 
of  the  State,  or  out  of  any  county  in  which  his  testimony .  may 
be  required  in  any  cause,  it  shall  be  lawfUl  for  either  party^  on 
giving  at  least  ten  days  notice  to  the  adverse  party,  his,  her  or 
their  Attorney,  accompanied  with  a  copy  of  the  Interrogatories 
intended  to  be  exhibited,  to  obtain  a  commission  from  the  Clerk 
of  the  Court  in  which  the  same  may  be  required,  directed  to  cfr- 
tain  CofnmMsianers,  to  examine  all  and  eveiy  such  witness  or  wit- 
nesses, on  such  Interrogatories  as  the  paities  may  exhibit;  and 
such  examination  shall  be  I'ead  at  the  trial,  on  motion  of  either 
party."     Prince,  425. 

Either  party,  under  this  Act,  is  entitled  to  a  commission,  upon 
giving  ten  days  notice,  and  furnishing  his  adversary  with  a  copy 
of  his  Interrogatories.  It  issues  to  him  upon  application  to  the 
Clerk  of  the  Court  in  which  the  testimony  is  required,  as  mat- 
ter of  light.  The  Act  does  not  declare  whose  duty  it  shiJl  be  to 
name  the  Commissionera,  and  to  insert  their  names  in  the  com- 
mission. Our  practice  has  been,  under  the  Act,  for  the  commis- 
sion to  issue  in  blank,  for  the  party  applying  for  it  to  select  snch 
persons  to  act  as  Commissioners,  as  his  convenience,  or  his  pleas- 
ure, or  his  interest  may  indicate,  and  for  the  Commissioners  them- 
selves to  insert  their  own  names  in  the  commission.  The  party 
of  course  selects  his  Commissioners  at  the  peiil  of  having  his  tes- 
timony rejected,  if  according  to  law  and  the  usages  of  our  Courts, 
they  are  improper  persons. 

[1.]  It  may  be  well  doubted  whether  the  Act  does  not 
devolve  that  duty  upon  the  Clerk.  He  is  required  to  issue 
a  commission,  ''directed  to  certain  Commissioners  to  ex- 
amine, &c.  Is  he  not  required  to  dii-ect  the  commission  to  Com- 
missioners, and  can  that  be  done  without  designating  individuals 
as  such  1  Is  the  paper  a  commission  at  al],without  Commission- 
ers named  in  it?  The  authority  for  them  to  act  is  derived  from 
the  official  seal  and  signature  of  the  Clerk — from  the  commission 
thus  authenticated,  and  not  from  the  nomination,  subsequently  to 
that  authentication,  made  by  the  party.  It  may  be  well  doubted 
whether  the  Legislature  did  not  intend  to  cast  the  responsibility 
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of  the  nomination  upon  the  Clerk — upon  an  officer  standing  in- 
diffei'cnt  between  the  parties.  The  Commissioners  arc  not  the 
agents  of  the  pnrty  suinpr  out  the  commission,  but  the  law.  It  is 
their  duty  to  act  impartially,  and  protect  the  interests  iNjually  of 
both  parties.  They  are  a<]^cnts  of  the  Uiw  for  this  purj^oso. 
This  is  true  in  those  States  where  both  parties  hpve  tlic  riulit  nf 
naming  Connnissioners.  Per  Lord  Ehloff,  m  CavfjflrJ/  r.w  Sro//- 
£a1, 19  Vcseif,  552.  Pc!cr.s  C.  C.  II,  ^'k  A  furtwn  is  it  true,  as 
here,  where  one  party  certainly  has  no  ri^^lit  :o  nominal e.  The 
commission,  it  would  seem,  ought  to  ]>e  perf(Tt  wlien  it  lt?iives 
the  hands  of  the  Clerk.  Such  a  construction  as  is  now  indlvtitrd, 
would  increase  the  certainty  of  an  impailinl  execution  of  the 
commission.  The  Statute  of  Alabamn,  upon  this  subject,  is  very 
much  like  our  own — indeed,  in  the  particular  now  under  consider- 
ation, almost  identical  with  ours.  Tlu^re  the  Clerk  is  dir('cl(»d  to 
issue  the  commission  "to  one  or  more  persons,"  here  *'  to  c(Mtain 
Commissioners."  The  Supreme  Court  of  that  State;  have  defter- 
mined,  that  under  their  Statute,  the  commission  cannot  issue  in 
blank.  They  say,  '*the  commission  t<»  take  a  deposition  must  be 
perfect,  when  it  leaves  the  hands  o'^  llie  Clerk,  and  cannot  after- 
wards undergo  an  alteration  but  by  consent.  He  is  directed  to 
issue  it  to  one  or  more  persons,  **  to  take  and  receive  the  deposi- 
tions of  the  witness  named  in  it.  If  sent  forth  in  blank,  it,  of 
course,  issues  to  no  person^  and  does  not  satisfy  the  roquiiement  of 
the  Statute.  And  thou2:h  the  Clerk  irive  his  conser.l  to  one  re- 
ceiving  a  commission  to  examine  witnesses,  to  fill  all  blanks,  this 
will  not  legalize  the  act ;  for  liis  aulliority  extends  not  beyond 
the  time  when  it  leaves  his  hands."  Wtn-aham  rv.  Guar,  Aihnr. 
4  Porter,  441,  447. 

[2.]  The  Act  of  1799  is  wholly  silent  as  to  ;hi»  (iu;ilificali<ni  of 
Commissioners.  Any  one  there  may  act,  who  has  auuini'd  to  the 
age  of  citizenship,  who  is  of  sound  mind,  not  diMjualilied  by  crime, 
and  who  stands  indifferent  betw<?en  the  parties  in  'Ik.'  cjiu^ie  in 
which  the  testimony  is  required.  M«'  must  liear^m  Ii  relation  to 
the  parties  as  will  socui-e  his  inipiirtii'lity  in  the  execution  of  the 
commission.  He,  in  other  words,  shoiill  not,  directly,  (U*  in  directly, 
bear  to  either  party  sucharel;'tion,n>  w(»ul<l  autlmri/t*  a  prisump- 
tioii  oi'a  1-iasin  tli.M  xccutiosi  ol  l!ii-.ni  .  in  i'.:\<»f,  .»;■  .r'_.  iij>i  fjilirr 
parly.  lMiln*;ib>enceor  ill  prcscrijjtionol  iilne.-.-  (•rqualillcalion.we 
think  this  is  necessory  to  the  ends  of  justice,  and  plainly  rrquired 
vol..  V.  43 
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by  the  character  of  the  trust  devolved  upon  him.  He  ought  to 
he  as  free  from  Lias  as  a  juryman.  In  the  administration  of  jus- 
ticro,  nothing  is  more  important  than  the  truthful  and  natural  rep- 
resentation of  testimony.  Hence,  witli  all  Courts,  it  has  hoon  a 
fIf:.sl(Jf'rafn?fi,  wherever  j)ractical)le,  tliat  witnesses  should  he  ex- 
amined orally  in  open  (^onit,  before  the  world,  in  the  presence  of 
the  parties,  where  eveiy  possible  facility  of  cross-examination 
can  be  had.  This  mode  gives  promise  of  attaining  the  end  of 
evidt?nce,  which  is  the  ascertainment  of  tnith  in  facts.  But  this 
is  not  practicable  always,  and  in  many  cases  where  practicable, 
the  prodiKrtion  of  a  witness  in  Court  would  be  attended  with 
such  inconvenience  to  him,  as  to  make  the  duty  of  appearing  to 
testify,  an  exc(?ssive  burden.  , 

In  consideration  of  these  thinors,  cmr  law  authonzes  the  exam- 
ination  by  commission,  in  civil  causes,  of  witnesses  who  reside 
out  of  the-  State,  or  out  of  the  county  in  which  his  testimony  may 
be  requinvl.  Witnesses  may  be  examined  too,  by  commission, 
in  other  instances  and  on  other  acrcounts,  by  special  act.  But  I 
refer  now  to  the  general  rule,  as  exjiressed  in  tlie  Act  of  1799. 
In  our  own  States,  the  taking  of  testimony  by  commission,  to  be 
used  particularly  in  Courts  of  Law,  is  regulated  by  Statute  ;  so, 
also,  in  England.  And  it  is  remarkable  with  what  earnest  zeal, 
the  Legislatures  scc^m  to  have  labored  to  secure  the  impartial  and 
equal  exr'ciitinn  of  these  conmiissions.  For  example,  the  char- 
acter of  the  conmii.^sioner  is  defined,  as  judge,  magistrate,  ex- 
aminer, or  solicitor;  the  place  of  execution  must  be  nam- 
ed— the  time  (h\signated — notice  of  time  and  place  must  be 
'given  to  the  adverse  party — the  personal  attendance  of  both 
parties  recjuired — the  rit^ht  of  cross-examination  allowed,  and 
the  testimony  to  be  written  down  in  the  words  of  tin;  witness. 
These  are  juecautions  presciibcd,  if  not  hi  all»  yet  in  manv  of 
the  States  of  our  Union.  And  in  addition,  the  utmost  care  and 
parti(-ularity  are  required  in  the  return  of  these  comniissioTis. 
Nor  are  all  tlic-^e  ni-ecautions  unmeaniii''  tliimrs  :  their  sitrnifi- 
cance  is  well  uinler.-tood,  when  it  i>^  recollected  how  easy  a  thing 
it  is  for  testimony  thns  l:ik<  n,  to  he  j)orverted  :  how  easy  a  thing 
it  is  to  shape  a  ([Uistion  jo  as  to  elicit  an  answer,  favorable  or  im- 
fj.«vorable;  tocrivitoan  ansu^j)e(iin'j:  or  nninfonr.ed  witnessan  ini- 
jjroper,  e\rn  tljoiMjii  it.  be  an  involuntary  bias.  A  sin-jlr  w«.»:*J. 
perhaj-.s  not  \Nc'.i  uiidt-i.-^itMHl  by  the  wii Utss,  may  chan;;e  uulinv 
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ly  the  general  intent  and  meaning  of  the  tefltimony.  Our  own 
Legislature  seems  to  have  been  unimpressed  with  the  importance 
of  these  things.  They  have  taken  none  of  these  precautions,  but 
left  the  execution  of  the  commission  pretty  much  with  the  party 
who  takes  it  out.  In  view  of  this  fact,  and  in  consideration  of  the 
necessity  we  feel  of  an  impartial  execution  of  so  delicate  a  trust  to 
the  ends  of  justice,  we  are  constrained  to  adopt  as  stringent  a  rule  as 
principle  and  authority  in  analagous^cases  elsewhere,  will  authorize. 

[2.]  If  die  relation  of  the  Commissioner  to  cither  party  is  such 
as  to  waiTant  an  inference  that  he  may  act  under  a  bias  in  favor 
of  either  party,  then  ho  is  incompetent,  and  testimony  taken  by 
him  ought  to  be  rejected.  We  do  not  place  the  incompetency  of 
the  Commissioner  upon  the  fact  that  he  did  act  under  a  bias  : 
he  may,  as  in  this  case,  be  wholly  free  from  any  suspicion  of  im- 
proper conduct. 

[3.]  We  put  his  incompetency  upon  the  relation  he  bears  to 
the  parties,  or  one  of  them.  Mr.  Lee,  the  Commissioner  itr  this 
case,  was  the  clerk  of  counsel  for  the  party  who  required  the  ev- 
idence, acting  as  his  servant,  under  a  salary.  We  think  his  rela:- 
tion  to  the  paity,  through  his  employer.  Col.  Holt,  who  was  coun- 
sel for  that  party,  was  such  as  to  warrant  the  inference,  that  he 
might  be  biased  in  the  execution  of  the  commission  in  his  favor. 

The  question  is  not  whether  he,  Mr.  Lee,  was  in  fact  biased, 
on  account  of  his  relati<inship  to  the  party,  for  it  might  be  true, 
(as  it  is  true  iu  this  case,)  that  the  character  of  both  Mr.  Lee  and 
of  his  employer,  Col.  Holt,  is  such,  as  utterly  to  preclude  the  idea 
of  any  impix>per  conduct  on  their  part :  but  the  question  is  wheth- 
er any  man,  having  such  relation  as  he  and  Col.  Holt  bore 
to  the  party,  might  not  act  unfairly  in  tho  execution  of  a  commis- 
sion; might  not  act  under  a  bias.  The  rule  must  be  general.  The 
authority  upon  which  I  rely,  is  mainly  drawn  fi-om  cases  arising 
under  the  practice  in  Chancery,  of  examining  witnesses  by  com- 
mission, issuing  out  of  that  Court.  In  England,  the  Chancery 
practice  originally 'required  the  Commissioners  to  be  indifferent 
persons.  2  Dan,  Ch,  Pr,  1076.  By  the  order  adopted  in  the 
English  Chancery,  in  1845,  the  Commissioners  are  required  to  be 
either  baiTisters  or  solicitors,  not  employed  in  the  cause.  2  Van, 
Ch,  Pr,  1073.  The  cases  herein  referred  to,  occurred  for  the 
most  part,  under  the  old  rule. 

The  common  exceptions  to  Commissioners  are  stated  to  be 
VOL.  v.  43 
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these,  "  that  he  is  of  kindred,  allied  to  the  party  for  whom  he  is 
named,  that  he  is  master  to  the  party^  his  landloid  or  partner — > 
that  he  hath  a  suit  at  law  with  the  party  advei-se  to  him,  for  whom 
the  Commissioner  is  named,  or  is  ofr4mn9€l,  or  is  aUomey  or  so- 
licitor, or/bllower  of  the  cause  on  one  side^  that  the  party  is  indebt- 
ed to  him,  or  any  other  apparent  cause  of  partiality,  or  siding  with 
either  party.  Lord  Moyston  vs.  Spencer,  6  Beav.  135.  Prac. 
Reg;  121.  2  Dan.  Ch.  Pr.  1076-7.  Hind,  305.  See  also,  1 
Tyler,  344.  14  Pidc.  285,  note.  5  N.  Hamp.  94.  2  Green.  408. 
13  Pick.  441.     13  Pick.  279, 

By  some  of  the  authorities  above,  counsel  for  a  party  itii  exclu- 
de'd ;  the  authorities  very  generally  exclude  counsel.  See  also 
to  this  point,  'Fricktr  vs.  Moore^  Bunh.  289.  Selwyn*s  case,  2 
Dick.  563.     1  Seamb.  513. 

In  Gordon  vs.  Gordon,  Lord  Eldon  said :  **  Where  the  solicitor 
in  the  cause  has  acted  as  Commissioner,  the  Court  suppresses  the 
depositions."     1  Swanst.  166. 

The  policy  which  excludes  a  solicitor  of  a  party,  is  founded 
in  a  just  apprehension,  that  from  his  relationship  to  him,  he  will 
net  deal  fairly  by  the  adverse  party.  This  policy  ought  also  to 
exclude  his  clerk,  one  who  occupies  to  him  the  legal  relation  of 
servant,  and  is  presumed  to  be  under  his  influence,  or  interested 
in  his  behalf.  Accordingly,  it  has  been  so  decided.  Cook  vs. 
Wilson,  4  Mad.  380.     2  Dan.  Ch.  Pr.  1076. 

Nay  farther,  it  has  been  held  that  if  the  clerk  of  a  solicitor  in 
thQ  cause,  has  been  employed  as  clerk  to  the  Commissioners,  the 
depositions  will  be  suppressed.  Newton  vs.  Foot,  2  Dick.  793. 
2  Ch.  R.  393,  S.  C.  Cook  vs.  Wilson,  4  Mad.  380.  See  5 
Beav.  462.    2  Dan.  Ch.  Pr.  1077. 

Let  the  judgment  be  reversed. 
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No.  38.-^AME8  A.  Miller  and  otbers,  plaintiffs'  in  error,  vs. 
Stephen  G.  Gotten  and  others,  defendants  in  error. 

/l.]  Though  a  trust  in  land  need  not  be  created  in  writing,  yet,  to  take  the  case 
^1k>     /     oat  of  the  Statute  of  Frauds,  it  must  be  proved  by  writing,  and  parol  testimp- 
v^jiy  is  inadmissible  for  that  purpose. 

[2.]  Whenever  a  case  of  fraud  is  made  by  the  bill,  parol  evidence  will  b0  ad- 
mitted for  the  purpose  of  establishing  that  case.    But  the  facts  upon  which  re 
lief  is  prayed,  on  the  score  of  fraud,  must  be  plainly,  fully  and  distinctly  al- 
leged. 

[3.]  Bven  in  cases  of  fraud,  parol  evidence  is  not  regarded  with  favor ;  and  the 
Court  will  not  act  upon  it  if  it  be  not  fatrong  and  irrefragable,  partioalarly 
where  there  has  been  long  acquiescence  on  the  part  of  the  complainants. 

[4.]  To  justify  the  specific  execution  of  a  parol  agreement,  its  terms  and  con- 
ditions should  be  precisely  stated.  If  the  contract,  which  is  sought  to  be  per- 
formed, is  vague  and  uncertain,  or  the  evidence  does  not  support  it.  Equity 
will  not  enforce  it. 

[5.]  If  a  testator  has  affected  to  dispose  of  property,  whi<^h  is  not  his  own,  anid 
has  given  a  benefit  to  the  person  to  whom  that  property  belongs,  the  devisee 
or  legatee  accepting  the  benefit  so  given  to  him,  mnat  make  good  the  testator's 
attempted  disposition.  For  the  doctrine  of  election,  is,  that  he  who  accepts  a 
benefit  under  a  deed  or  will,  must  adopt  th*?  whole  contents  of  the  instrument, 
conforming  to  all  its  provisions,  and  renouncing  every  right  inconsistent  with  it. 

[6.]  A  Court  of  Equity  will  not  decree  the  cancellation  of  conveyances,  where 
*  any  thing  has  been  received,  until  re-payment  is  made. 
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In  Equity,  in  Crawford  Superior  Court.  Before  Judge  Floyd, 
February  Term,  1848. 

The  facts  are  incorporated  into  the  opinion  of  the  Couit. 
Hunter  &  Blake,  for  plaintiffs  in  error.     . 

Mr.  Hunter,  for  the  plaintiffs  in  error,  made  the  following 
points : 

Ist.  In  this  case,  there  is  a  prayer  for  specific  and  general  re- 
lief. Complainant  is  only  entitled,  under  general  prayer,  to  such 
relief  as  in  consistent  with  the  case  ibade,  and  the  special  prayer. 
2  JKc//y,  413.     1  Dan,  Ch,  Pr.  220,  '2. 

2d.  Parol  evidence  is  inadmissible  to  contradict  or  add  to  the 
terms  of  a  deed,  and  to  create  a  trust  in  land,  especially  afler  the 
death  of  the  nominal  purchaser.  Hooenden  on  Frauds,  87.  1 
Hen.  Bl.  659.  1  Cxr,  15.  Sugdenon  Vendors,  170,207.  2  Bro, 
Ch,  R,  115.  Roberts  on  Frauds,  99  7  Vesey,  Jr,  211.  13  Mass. 
Je.443.  1  J.  Ch.  -R.  339,  425,  273,  593.  1  Bay  R.  461.  6  J. 
R.21. 

Ebenczer  Duffey's  heirs  bound  by  recitals  in  his  deed  to  Daniel 
buffey.  9  Wend.  209.  1  Green.  26,  '7.  iKeUy,  550.  4  Price, 
453.     1  J.  Ch,  R.  329.     1  Bacon,  165. 

Parol  evidence  in  inadmissible  to  establish  the  agreement  set 
up  in  complainant's  bill,  on  the  ground  of  implied  trust;  this  case 
not  making  such  a  trust,  and  the  bill  not  praying  a  declaration  of 
trust,  but  the  specific  performance  of  the  alleged  parol  contract 
to  re-convey  said  premises  at  the  death  of  Daniel  Duffey.  1 
Green,  304.  To  take  a  parol  contract  to  convey  land  out  of  the 
Statute  of  Fi'auds,  on  the  ground  of  fraud,  the  fraud  must  not  be 
constructive  but  actual ;  and  it  must  be  in  the  making  of  the  in- 
strument, for  no  ^esuhing  tinist  can  arise  upon  any  thing  whidh 
takes  place  after  the  making  of  the  deed,  or  other  instrument.  1 
Henry  Blk,  659.  3  Vesey,Jr.  696,  713,  (note.)  1  J.  Ch.  R.  429. 
2  do.  404.     5  do.  1.     2  Kelly,  296. 

3d.  A  parol  agreement  to  convey  land,  will  not  be  enforced  in 
Equity,  whero  the  agreement  is  denied  by  the  answer  to  com- 
plainant's bill,  and  the  Statute  of  Frauds  relied  upon  as  a  de- 
fence. 2  Story*s  Com,  59,  60.  1  Vernon,  151.  6  Vesey,Jr.  12. 
The  deed  from  Ebcnezer  to  Daniel  Duffey,  is  no  evidence  of  the 
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agreement  cbarged  in  complainant's  bill,  and  the  only  evidence 
that  a  deed  was  taken  in  pursuance  of  said  agrcf  ement,  is  tl;ie  par- 
ol declarations  of  Daniel  Dufiey  himself,  which,  as  I  have  already 
«bown,  are  inadmissible.  The  agreement  set  up  must  first  be  es- 
tablished according  to  law,  and  that  this  deed  was  taken  in  pur- 
suance of  said  agreement.  2- Story* s  Com,  66,  '9.  1  Bacons  181, 
•7.     Roberts  on  Frauds,  105,  115.     Mitford's  Ch.  PL  329. 

4th.  A  Court  of  Equity  will  not  decree  the  specific  perform- 
ance of  a  parol  contract  to  convey  land,  when  it  has  no  means  of 
carrying  it  into  effect ;  where  the  terms  of  the  contract  are  not 
clearly  stated,  nor  of  any  agreement  other  than  the  precise  agree- 
ment set  u]>  by  complainant's  bDl.  Roberts  on  Frauds,  106,  '7.  2 
V^sey,  Jr.  242,  '4.  6  Vesey,  Jr.  328.  3  Vesey,  Jr.  713,  (note.J 
3  Mericate,  451,  '4.  2  DanTs  Ch.  Pr.248.  2  Story's  Com.  69, 
71,  '5,  '9,  743.     7  Vesey,  Jr.  30.     1  J.  Ch.  R.  273,  593. 

5th.  This  is  a  case  of  election  as  to  all  the  complainants,  and 
the  Court  below  erred  in  deciding  that  it  was  a  case  of  election 
only,  as  to  Jokn  W.  Dufiey.  The  inile  in  Equity  is,  that  a  party 
taking  a  benefit,  although  it  be  but  a  contingent  benefit,  under  a 
will,  must  conform  to  all  of  its  provisions,  and  cannot  claim,  un- 
der and  against  the  will  at  the  same  time ;  and  if  he  has,  by  un- 
equivocal acts,  elected  to  abide  by  the  will,  he  cannot  aflerwarda 
dispute  its  provisions ;  but  if  he.  elects  to  insist  on  his  independ- 
ent title  to  property  conveyed  by  the  will,  to  a  third  pereon,  he 
must  make  compensation  out  of  the  legacy  bequeathed  to  him  by 
the  will,  to  the  disappointed  devisee.  2  Story's  Com.  353  to  360. 
^  Vesey,  Jr.  372,  562,  693.  1  Vesey,  Jr.  523.  13  do.  220,  '8.  2 
Maddock's  Ch.  R.  47.  1  Swanston,  381,  413,  25.  2  SchoaUs  if 
Lefroy,  133.     Hoienden  on  Frauds,  108.     1  Kelly,  501, 10. 

6th.  The  deed  from  Eben.  to  Dan.  Duffey,  if  set  aside  in  Equity, 
upon  the  ground  of  fraud,  the  re'scision  will  be  made  only  upon  the 
condition  that  complainants  pay  to  the  estate  of  Dan.  Duffey  what 
is  equitably  due  said  estate  from  Ebenezer  Duffey ,  deceased.  ] 
J.  Ch.  R.  478.  1  Story's  Com.  337.  3  Vesey,  Jr.  170.  1  do.  215. 
1  Vernon  R.  100,  237.  2  8wf/t,  74.  1  Story's  Com.  81,  '2. 
19  Vesey,  Jr.  129.  2  Comyn,  473.  1  Ver.  480.  2  Story's  Com. 
6,7 

7th.  Where,  at  the  hearing,  a  complainant  fails  to  make  out  liis 
case,  as  stated  in  his  bill,  or  from  defect  of  proof,  or  otherwise, 
ahows  that  he  is  not  entitled  to  recover,  it  is  the  duty  of  the  Chan- 
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cellor  to  charge  the  jury  that  he  is  not  entitled  to  recorer.  2  Ve- 
jey,  Jr.  242.  /)  ^^,457.  7  do.  30.  14  J.  R.  616.  %  Story's 
Com.  743,  '4.  Upon  these  grounds  and  authorities,  we  contend 
that  the  judgraent  of  the  Court  below  is  illegal,  and  should  be 
reversed. 

f 

A.  H\MMOND,  for  defendant  in  error,  cited  and  commented  on 
the  following  authorities. 

1  Porter,  328.  1  Fairfield,  1,  23.  24.  1  John.  Ch.582.  2  do^ 
406.  1  Green.  Ei\  §266.  7  Pick.  533.  4  Kent's  Com.  305.  1 
Lomax,  202,  *3.  1  Powell  on  Mort.  151,  a.  3  Mason's  C.  C.  U. 
S.301.  15Mass.R.  203.  12  ^c?.  107.  1  Washington,  21.  2 
Atkyns,  256.  1  Paige's  C.  Rep.  152.  14  Vesey,  215,  234,  243. 
1  'Murphy,  116,  141.  1  Story's  Eq.  J.  §§239, 251.  2  Story's  Eq. 
§1097.  C.  on  Contracts,  29.  Clancey  on  M.  W.  249.  3  Mylne  Sf 
Craig,  171.     1  Phillips'  Ev.  578,  notes,  1033.    3  Kelly,  256. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

In  1827,  one  Ebenezer  G.  Duffeyp  being  the  owner  of  303f 
acres  of  land,  to-wit :  lot  No.  254,  and  one  half  of  lot  No.  255, 
in  what  .was  originally  Houston,  now  Crawford  county  in  this 
State,  conveyed  the  same,  by  deed,  to  Daniel  Duffey,  his  father. 
The  only  contuderation  mentioned  in  the  deed,  is  the  sum  of 
41000,  which  the  bargainer  acknowledges  to  have  received  as 
payment  in  full  for  the  land,  and  immediately  follows  a  clause, 
exonerating  the  bargainee  therefrom.  Shortly  after  the  purchase, 
Daniel  Duffey  went  into  possession  and  remained  on  the  land 
till  his  death,  in  1838,  and  having  devised  the  land  by  his  will  to 
bis  son,  Jesse  Dufiey,  who  was  living  with  him  on  the  piemises, 
^he  devisee  continued  in  the  occupancy  till  October,  1839,  when 
he  died  intestate.  His  administrators  took  possession,  and  have 
held  the  land  ever  since.  In  1845,  Stephen  G,  Cotten  and  Cadi- 
arine,  his  wife,  formerly  Catharine  Dnffey,  widow  and  r^ct  of 
Ebenezer  G.  DuQey,  filed  their  bill  in  the  Superior  Court  of 
Crawford  county,  in  which  they  seek  to  recover  one  half  i£  this 
land,  together  with  a  moiety  of  the  rents,  issues,  and  profits  since 
the  death  of  Daniel  Duffey.  And  it  is  upon  the  final  trial  ^f  this 
bill,  that  the  errors  complained  of  are  alleged  to  have  been  com- 
mitted. K 
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At  preliminary  to  the  examination  and  right  adjudication  of 
the  questions  presented  in  the  recoid  and  bill  of  exceptions,  it  is 
important,  nay,  indispensably  necessary,  to  ascertain,  and  define 
accurately,  the  nature  and  object  of  the  bill  filed  by  Gotten  an^ 
wife.  And  the  pnncipal  difficulty  we  have  had  to  encounter,  was 
to  satisfy  ourselves  with  certainty  on  this  point.  Is  it  a  bill  for 
specific  ferformance  I  ■  Or  is  it  brought  to  declare  a  resufting  tt^uMt? 
After  the  most  patient  and  careful  inquiry,  our  conclusion  is, 
that  the  design  of  this  proceeding  is  the  execution  of  a  parol  dec- 
laration of  a  trust  in  the  remainder  of  this  land,  after  the  fruition 
and  termination  of  the  life  estate  of  Daniel  DufTey.  It  addresses 
itself  to  the  conscience  of  the  defendants,  to  wit :  The  legal  rep- 
resentatives of  the  estates  of  Daniel  and  Jesse  Duffey,  to  dis* 
cover  the  trust  agreement — it  prays  the  performance  of  this  agree- 
ment. In  corroboration  of  this  view,  we  may  refer  to  the  char- 
acter and  capacity  in  which  the  complainants  come  into  Court. 
It  18  not  as  the  heire  at  law  of  Ebenezer  G.  Duffey,  to  whom  this 
land  would  descend  by  operation  of  law,  in  the  event  of  the  deed 
from  Ebenezer  G.  to  Daniel  Dufiey,  being  set  aside  on  the  ground 
of  fmvd.  But  they  apply,  as  before  stated,  as  remaindermen  in 
irmsi,  asking  to  have  the  seciet  trust  between  the  father  and  the 
son,  executed  in  their  behalf.  So  far  from  repudiating  the  deed 
of  Daniel  Dufiey,  on  account  of  the  fraud  in  its  inception  and  pro- 
curement, they  set  up  this  conveyance.  They  concede  that  un- 
der and  by  virtue  of  it,  Daniel  Duffey  had  a  good  estate  for  and 
during  the  term  of  his  natural  life,  and  they  expressly  waive  cal- 
ling upon  his  executors  for  an  account  of  the  rents,  issues,  and 
profits  which  accrued  previous  to  his  death.  They  demand  thai 
by  a  decree  in  Chancery,  the  pai*ol  trust  may  be  executed. 

[1.]  Parol  testimony  was  offered  to  establish  this  trust,  or  rath^ 
er  to  engpraft  it  upon  the  deed.  It  was  objected  to  by  the  solici- 
tor of  the  defendants,  but  allowed  by  the  Court ;  apd  this  is  the 
first  error  complained  of.  Now  if  we  are  right  in  the  view  wo 
Imve  taken  of  the  nature  and  object  of  this  bill,  it  fixes  conclu- 
•ively  the  law  of  this  case,  for  the  7th  sect,  ofthe  Statute  29  Car. 
11,  €.  3,  (usually  called  the  Statute  of  frauds,)  enacts,  **  That  all 
declarations  or  creations  of  trusts  or  confidences  of  any  lands,  ten- 
ements, or  hereditaments,  shall  be  manifested  or*proved  by  wri- 
ting, signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trosty  or  by  his  last  will  in  writing,  or  else  shall  be  void.''     If  tlie 
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|>ositi<iii  assumed,  therefore,  bo  tenable,  the  testimony  adduced 
was  inadiaissible. 

Qrhe  8th  section  exempts  from  the  operation  of  the  Act,  trusts 
arising  or  refultiiig  by  the  implication  or  construction  of  1%J^ 
What  then  ai*e  resulting  trusts,  which  before  the  Act  were  dispo- 
sable by  a  bare  declaration  by  parol,  and  are  considered  since  its 
passage  on  the  same  footing  1     They  were  said  by  Lord  Hard- 
wick,  in  Lloyd  vs.  S/nllct,  2  Atkins,  148,  150,  to  arise  on  three 
cases ;  first,  where  the  estate  is   purchased  in  the  name  of  one 
person,  but  the  money  paid  for  it  is  .  the  property  of  another. 
Secondly,  where  a  conveyance  is  made  in  trust,  declared  only  as 
to  part,  and  the  residue  remains  undisposed  of,  nothing  being 
declared  respecting  it.     And  thirdly,  in  certain  cases  of  fraud. 
In  all  these  cases,  parol  evidence  is  admissible,  to  establish  the 
collateral  facts,  from  which  a  trust  may  legally  result,  though  re- 
ceived with  great  caution.     Mr.  Roberts,  in  his  Treatise  on 
Frauds,  p.  97,  seems  to  think  that  the  Chancellor  must  have  been 
incorrectly  reported,  in  his   classification  of  resulting  tmsto.    At 
any  rate,  he  shows  conclusively,  that  the  cases  of  constructive 
trusts,  or  such  as  arise  by  operation  of  law,  are  almost  innumer- 
fl(ble.     With  this  controversy,  however,  we  have  nothing  to  do  at 
present. 

[2.]  We  fully  I'ecognise  the  doctrine  then,  that  a  Court  of  Eq- 
uity will  not  peimit  the  Statute  of  frauds,  to  be  set  up  as  a  de- 
fence by  a  party  infected  with  fraud ;  aqd  that  parol  trusts  of 
real  estate,  may  be  established  in  direct  contradiction  to  the  Stat- 
ute, on  the  ground  of  fraud.  And,  that  whenever  a  case  oiframd 
is  made  by  the  bill,  parol  evidence  will  be  received  for  the  pur- 
pose of  sustaining  that  case,  even  though  the  effect  of  stich  evi* 
dence  be,  to  alter  or  vary  a  written  instrument,  and  although  the 
benefit  of  the  Statute  be  insisted  upon  by  the  defendant.  For, 
as  was  said  by  Lord  Th^rlow,  '*  The  moment  you  impeach  a 
deed  for  fraud,  you  must  either  deny  the  effect  of  fraud  oo  a 
deed,  or  you  cannot  but  be  under  the  necessity  of  admitting  par- 
ol evidence  to  prove  it.''  Shelbume  vs.  Inchinquin,  1  Bre.  C,  C. 
350. 

But  in  all  such  cases,  the  bill  must  contain  allegations  of  fraud. 
Many  precedents  might  be  cited  in  support  of  this  principle. 
Let  one  or  two  suffice.  Trukam  vs.  Okild,  1  Bro.  C.  C  93,  was 
a  bill  filed  to  redeem,  suggesting  that  it  was  part  of  the  agree- 
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mentthat  it  should  be  redeemable,  but  the  agreement  left  out  of 
the  deed,  on  the  idea  that  if  inserted,  the  transaction  would  be 
usurious.  Parol  evidence  offered  to  this,  but  not  admitted  to  con- 
tradict the  deed,  not  being  charged  to  have  been  bmittedby  fraud. 
By  the  Lord  Chancellor,  **  Whether  this  question  arises  upon  the 
Statute,  or  at  Common  Law,  I  do  not  see  much  difficulty.  The 
rule  is  perfectly  clear,  that  where  there  is  a  deed  in  writing,  it 
will  admit  of  no  conU*act  that  is  no  part  of  the  deed.  Whether  it 
adds  to  or  deducts  from  the  contract,  it  is  impossible  to  intro- 
duce it  on  parol  evidence.  It  is  contended  to  be  the  general  au- 
thority of  a  Court  of  Equity  to  relieve  in  cases  ofjraud,  trugt, 
accident  or  mistake ;  and  that  this  applies  to  agi'eements  as  well 
as  to  other  subjects.  This  must  always  clash  with  the  argument 
drawn  from  the  Statute.  It  is  admitted,  that  the  deed  will  bind 
if  BO  fraud  is  committed,  but  objected,  that  where  fraud  interfi^rei^ 
there  the  evidence  may  be  introduced.  The  objection  is  found- 
ed on  a  g^reat  deal  of  wisdom  and  good  sense.  But  the  question 
ky  if  it  were  always  to  be  admitted,  whether  it  would  not  be  suV 
Tenivo  of  justice  I  The  Court  has  held  that  it  would.  If  the 
agreement  had  been  varied  by  fraud,  the  evidence  would  have 
teen  admissible.  The  argument,  then,  must  be  to  impute  fraud 
to  the  party.  Here  there  was  no  intention  that  the  agreement 
dioald  make  any  part  of  the  instrument  If  the  bill  afforded  a 
pnfr  mllegation,  it  would  then  be  time  emntgh  to  consider  the  evi- 
imce;  hut  certainly  there  ii  no  fraud  Hated  on  the  face  of  the  bill, 
Th€  bill  docM  not  go  to  destroy,  but  to  affirm  and  reform  the  contract. 
It  muH  be  dismiseed" 

So,  in  Portmorevs.  Morris,  2'Bro,  C.  C,  219,  the  question  be- 
ing upon  the  admissibility  of  parol  evidence  of  the  agreement, 
that  the  annuity  should  be  i-edcemable,  His  Honor  said,  **  Be- 
fore the  Statute  of  frauds,  parol  evidence  could  not  be  admitted 
to  contradict  written  agreements,  except  in  very  particular  cases 
ilideed  ;  and  after,  deeds  were  under  the  same  rules.  If  fraud 
was' imputed,  it  might  be  done  here,  but  it  is  dangerous  to  depart 
from  deeds.  It  might  be  the  intention,  that  the  annuity  should 
be  redeemable,  but  I  can  only  get  at  it  by  demolishing  one  of 
the  foremost  rules  of  law ;  therefore,  I  reject  the  evidence." 

Ill  Haynes  vs.  Hare,  1  H,  Black.  66  i,  Lord  Loughborough,  af- 
ter commenting  on  the  case  in  second  Brown,  remarks,  "  It  is  not 
necessary  to  cite  any  case  to  prove  the  proposition,  that  parol  ev- 
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idencQ  of  a  parol  communication  between  the  parties,  ought  not 
to  be  received  to  add  a  term,  not  inserted  in  the  specific  agree- 
ment which  they  have  executed ;  and  for  the  plam  reason,  that 
what  passed  between  them  in  that  communication^  nay  have  been 
altered  and  shifted  in  a  variety  of  ways ;  but  what  they  have  sign- 
ed and  sealed,  was  finally  settled.  It  would  destroy  all  trust ;  it 
would  destroy  all  security,  and  lay  it  open,  dnless  the  parties  are 
completely  bound  by  what  they  have  signed  and  sealed.  There 
is  nothing  so  dangerous,  as  to  peimit  deeds  and  conveyances,  af- 
ter the  death  of  the  paities  to  them,  to  be  liable  to  have  new 
terms  added  to  them,  on  the  disclosure  of  witnesses  who  can 
meet  with  no  contradiction." 

The  facts  of  this  case  stnkingly  illustrate  the  correctness  of 
the  foregoing  obseiTations.  Aware  of  the  rule  that  Courts  look 
with  great  jealousy  upon  all  transactions  entered  into  with  per- 
sons in  imprisonment,  or  under  teiTor  or  apprehension,  the 
complainants  sought  to  prove,  and  successfully  too,  that  the  deed 
ofconveyancefrom  Ebenezer  to  Daniel  Duffey,  was  procured 
while  the  former  was  in  jail,  in  Jones  county,  waiting  his  trial  for 
murder.  One  witness  swears  positively,  that  the  father  admitted 
that  such  was  the  fact.  Unfortunately,  however,  there  is  record 
evidence  of  the  impossibility  of  this  statement  being  correct. 
Young  Dufiey  was  sentenced  to  the  Penitentiary,  on  the  2d  of 
May,  1827  ;  the  certificate  of  the  keeper  shows  that  he  was  com- 
mitted on  the  5th,  and  the  deed  bears  date  the  14th  of  July ; 
more  than  two  months  thereafter. 

Another  witness  testifies,  that  the  reason  assigned  by  Daniel 
Dufiey,  for  wishing  te  get  a  title  to  the  land,  was,  his  fear  that 
Smith  &  Jones,  the  attorneys  of  his  son,  would  get  it  for  their 
fees.  Whereas,  one  of  these  gentlemen,  still  in  life,  whose  char- 
acter for  truth  is  above  reproach,  and  whose  memory  could  hard- 
ly be  at  fault  respecting  a  transaction  in  which  he  was  so  deep- 
ly and  directly  concerned,  swears  that  Daniel  Dulley  himself^ 
paid  the  counsel  of  his  son  for  his  defence  in  the  criminal  prose- 
cution, $1100  !  We  can  but  be  stinick  with  the  exact  identity 
between  this  sum,  and  the  consideration  specified  in  the  deed. 

How  frail  and  fallible  is  memory  !  History  recoixla  a  few  ex- 
amples, of  men  of  whom  it  may  be  said,  that  whatever  knowl- 
edge they  acquired,  either  sensible  or  intellectual,  remained  as 
indelibly  fixed  upon  their  minds,  as  if  it  were  engraved  on  a  rock. 
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Seneca  reports  of  HorteDsius,  that  he  could  repeat  at  night,  the 
prices  and  purchasers  of  every  article  eold  at  auction  throughout 
the  (lay;  and  of  himself,  that  he  repeated  two  thousand  names  in 
the  same  cider  in  which  they  were  spoken  to  him ;  and  it  is  told 
of  Cyrus,  that  he  could  salute  all  the  soldiers  in  his  vast  army  by 
their  names,  respectively ;  and  of  an  Englishman,  that  he  recited 
verhiUimt  one  of  Voltaire's  great  poems,  from  having  heard  it 
lead  once  by  its  author  to  Fi*ederick  of'  Prussia.  But  these  are 
rare  instances.  Usually,  the  impressions  .made  on  the  memory 
resemble  much  more  the  traceless  track  of  the  arrow  through 
the  air,  than  the  enduring  hieroglyphics  upon  the  pyramids  and 
obelisks  of  ancieut  Egypt.  Many  memories  are  mere,  seiyes. 
And  I  would  sooner  trust  the  smallest  slip  of  paper  for  truth, 
than  the  strongest  and  most  retentive  memory,  ever  bestowed  on 
mortal  man.  I  once  prefeired  a  claim  in  behalf  of  one  of  the  fron- 
tier settlers  of  middle  Georgia,  for  revolutionary  services,  render^ 
en  as  a  guide  to  the  Ameiican  army  in  its  retreat  before  Com- 
wallis.  He  was  a  preacher  of  the  gospel,  and  one  of  the  best 
men  I  ever  knew,  and  so  reported  and  esteemed  among  all  his 
acquaintances ;  but  it  was  pretty  well  ascertained,  that  he  was  at 
the  time  severaj  miles  distant  from  the  theatre  of  his  fancied 
achievement.  Things  are  told  to  persons,  till  they  verily  believe 
that  they  witnessed  them ;  and  we  repeat  events  until  we  are 
ready  to  swear,  in  the  utmost  sincerity,  tha(  we  are  spectators  of 
their  occurrence. 

Mr.  Greenleaf,  in  his  treatise  upon  the  law  of  evidence,  re- 
marks :  "  With  ^respect  to  all  verbal  admissions,  it  may  be  ob- 
served that  they  ought  to  he  received  with  great  caution.  The 
evidence,  consisting,  as  it  does,  in  the  mere  repetition  oi  oral 
statements,  is  subject  to  much  imperfection  and  mistake ;  the  par- 
ty himself,  either  being  misinformed  or  not  having  clearly  ex- 
pressed his  own  meaning,  or  the  witness  having  misunderstood 
him.  It  frequently  happens,  also,  that  the  witness,  by  uninten- 
tionally altering  a  few  of  the  expressions  really  used,  gives  an  ef- 
fect to  the  statement  completely  at  variance  with  what  the  party 
did  actually  say."     1  Green,  Ev,  233. 

In  Law  vs.  Merrills,  6  Wend,  277,  Chancellor  Walworth  ob- 
serves: "Evidence  to  establish  a  fact  by  the  confessions  of  the 
party,  is  the  most  dangerous  that  can  be  admitted  in  a  Court  of 
Justice,  and  the  most  liable  to  abuse.    Although  a  witness  is  per- 
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fectly  honest,  it  is  impossible,  in  most  cases,  for  biin  to  give  the 
exact  words  "in  whibh  an  admission  was  made.  And  sometimes, 
even  the  transposition  of  the  words  of  a  party,  may  give  a  mean- 
ing entirely  different  to  that  which  was  intended  to  be  conyeyed 
to  the  witness." 

Mr.  Justice  Sutherland,  in  Martin  vs,  Martin,  1  WmtL  6S2, 
says :  "  It  has  often  been  said,  both  by  Judges  and  elementary 
writers,  that  proofs  of  the  declarations  or  confessions  of  parties,  is 
the  roost  tinsatisfactory  species  of  evidence,  on  account  of  tbe&- 
cility  with' which  it  may  be  fabricated,  and  the  impoeflibility  of 
contradicting  it;  and  because  the  slightest  mistake,  or  fidlureof 
recollection,  may  wholly  alter  the  eifect  of  the  declaration.'' 

It  has  been  the  constant  policy  of  this  Court  since  its  organiza- 
tion, to  limit  and  restrict,  as  much  as  possible,  parol  testimony, 
when  it  interferes  with  written  evidence.  And  we  have  been  in- 
duced to  made  these  genei-al  observations  and  quotations,  not 
merely  to  sustain  and  justify  our  course,  but  to  suggest,  also, 
whether  further  legislative  reform  might  not  be  beneficially  ap- 
plied in  this  behalf.  We  would  venture  respectfully  to  recom- 
mend Lord  Tenterden'^  bill  for  rendering  a  written  memoran- 
dum necessaiy  to  the  validity  of  certain  promises  and  engage- 
ments, to  the  consideration  of  the  law  making  power.  Experi- 
ence has  tested  and  demonstrated  its  wisdom. 

In  constructive  frauds,  such  as  in  transactions  with  an  expec- 
tant heir,  or  between  guardian  and  ward,  trustee  and  cestui  gne 
trust,  or  attorney  and  client,  the  relation  between  the  parties  is 
of  itself,  sufficient  to  raise  the  presumption  against  the  propriety 
of  the  transaction,  so  as  to  throw  upon  the  parties  who  endeav- 
ored to  support  it,  the  burden  of  establishing  its  validity.  BM 
on  Trustees,  166.  And  there  are  contracts  between  parent  and 
child  which  stand  on  the  same  piinciple.  1  P.  Wms.  639.  But 
there  are  cases  where  the  law,  in  its  tenderness,  considers  the 
party  as  not  a  free  agent,  or  capable  of  pratecting  himself,  but 
standing  m  vinculis.  And  the  maxim  is,  quod  alias  hcnum  et  jus- 
turn  est,  si  per  vim  velfraudem  petatur  malum  et  injustum  ejjiceter. 
3  Co.  R,  78. 

No  such  case,  is  made  in  this  bill,  and  hence,  no  such  piesump- 
tion  arises  as  in  that  class  to  which  we  have  refered,  to  dis- 
place the  claim  of  Daniel  Duffey,  in  whom  the  legal  title  to  this 
land  exists,  on  the  score  of  actual  fraud.     The  bill  should  not  on- 
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ly  have  made  a  proper  case,  but  have  been  bi^ought  by  proper  pap- 
ties,  to  wit :  the  heii's  at  law  of  Ebenezer  T.  Duffey. 

[3.]  But  even  then,  this  parol  evidence  would  not  be  fegarded 
with  fiiyor,  and  the  Courts  could  not  act  upon  it  unless  it  be 
strong  and  irrefragable.  1  Bro.  C  C  341.  6  Vcm,  334.  Or  if  it 
be  oonkndicted  or  contravened  by  other  testimony.  3  Ves.  1^4. 
Eq>edmny  after  the  lapse  of  some  eighteen  or  twenty  yeara,  since 
the  £0nv63rance  was  executed.  "  A  Court  of  Equity,  which  is  nev- 
er active  in  relief  against  conscience  and  the  public  convenience, 
baa  always  refused  its  a:id  to  stale  demands,  when  the  party  has 
slept  upon  bis  rights  and  acquiesced  a  great  length  of  time."  By 
Lord  Camden,  in  Smith  vs.  Clay,  3  Bro,  C.  C.  639, 9i. 

There  are  cases,  I  know,  where  persons  have  o'btained  con- 
veyances of  property,  upon  a  parol  assurance  that  they  would  dis- 
pose of  it,  either  wholly  or  partially,  in  a  particular  way,  and 
Courts  of  Equity  have  compelled  the  pei*formance  of  such  en- 
gagements. P«w.  Chan,  3.  2  Atk,  987.  Sim.  649.  1  AtHinit,  5 
447.  2  V.  Sr  B.  262.  2  Vem.'  99.  lb.  559.  But  by  looking 
into  these  cases,  it  will  be  found  that  they  all  proceed  upon  the 
original  fraudulent  intent  of  the  party,  and  he  is  for  that  reason 
treated  as  a  trustee  for  the  person,  whom  he  has  thus,  by  some 
misrepresentation,  or  concealment  of  facts,  or  both  together,  in- 
duced to  execute  the  instrument.  Such  is  not  the  case  now  un- 
der consideration.  The  charge  in  the  bill,  and  the  only  com- 
plaint, is  that  Daniel  Duffey,  after  entering  upon  the  land,  by 
virtue  of  his  deed,  and  enjoying  it  during  his  life — ^failed  at  his 
death  to  convey  it  to  the  widow  and  child  of  his  son,  in  fulfilment 
of  his  parol  agreement  to  that  effect.  We  think  that  the  testimo- 
ny should  have  been  excluded.  We  have  read  it  carefully,  and 
are  further  of  the  opinion,  that  even  if  the  evidence  were  admis- 
sible, it  is  so  loose  as  to  be  wholly  insufficient  to  establish  such  a 
trust  as  a  Couit  of  Equity  will  recognise  and  enforce. 

But  if  we  are  wrong  on  this  point,  and  it  is  human  to  err,  there 
are  other  serious,  if  not  insurmountable  obstacles  to  be  overcome 
before  the  complainants  are  entitled  to  a  decree. 

[4.]  A  bill  for  the  speci6c  performance  of  a  contract,  or  execu* 
tion  of  an  alleged  agreement,  should  be  so  definite  and  precise  in 
its  terms,  as  that  neither  party  can  reasonably  miRunderstand 
them.     If  the  contract  set  forth  be  vague  and  uncertain,  or  the 
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evidence  to  establish  it  be  insufficieot,  a  Court  of  Equity  will  not 
interfere  to  grant  relief. 

In  Mortimer  vs.  Orchard,  2  Vet,  243,  the  Lord  Chancellor 
says,  *'  Thi&  case  does  not  turn  upon  how  far  a  written  agree- 
ment, not  according  to  the  Statute,  which  is  only  a  parol  agree- 
ment, shall  be  established.  The  bent  of  my  mind  is  strocgly  in 
favor  of  the  wisdom  of  the  Statute.  I  am,  therefore,  rather  against 
the  cases  which  have'trenched  upon  it.  But  this  is  not  that  sort 
of  a  case.  The  plaintiff  has  prayed  specific  performance  of  a  giv- 
en agreement,  set  out  in  his  bill,  of  which  he  has  given  evidence 
in  writing,^  which  makes  it  no  more  than  a  parol  agreement ;  but 
the  parol  agreement  proved  is  quite  different.  The  decree  upon 
the  prayer  of  this  bill  is  impossiblej  for  then,  I  must  decree  ccm- 
trary  to  the  evidence  for  the  plaintiff." 

In  Bromley  vs,  Jeffries,  2  Vernon,  416,  the  Court,  upon  the 
hearing,  refused  to  decree  specific  performance  of  the  contract, 
from  the  uncertainty  of  it.  And  in  Colson  vs.  Thompson,  2  Wheat, 
336,  the  Couit  say,  *'Tbe  allegations  in  the  bill  in  relation  to  this 
agreement  which  is  sought  to  be  specifically  executed,  ai'e  whol- 
ly unsupported  by  the  evidence  in  the  cause.  Thb  defect  il^the 
proof,  would  seem  to  be  £ital  to  the  pretensions  of  the  complain- 
ant.  The  contract  sought  to  be  specifically  performed,  ought  to 
be  certain  and  precise  in  its  terms,  and  proved  as  laid." 

Now,  how  stands  this  case  ?  The  bill  alleges  that  the  terms 
of  the  agreement  were,  that  Daniel  Dufiey,  "  at  his  death,  would 
re-convey  the  land  to  complainant,  Catharine,  and  her  son  John 
Wesley  Duffey,  by  such  legal  instruments  that  they  should  have 
a  home  during  his  ]ife,  and  be  suppoited  thereafter  out  of  said 
land,  whether  the  said  Ebenezer  was  condemned  or  acquitted." 
I  repeat,  this  is  the  agreement  stated  in  the  bill,  and  however 
vague  and  indefinite,  nevertheless,  had  it  been  supported  by  the 
proof,  specific  pei-formance  might  possibly  hfeve  been  decreed. 
But  what  is  the  contract  proven?  Woodard  swears  that  Dan- 
iel Duffey  frequently  visited  his  father's  house,  and  repeatedly 
mentioned  to  him,  and  in  his  hearing,  what  property  the  widow 
of  his  son  Ebenezer  was  entitled  to;  and  he  recollects  of  his  enu- 
merating, among  other  things,  several  negi'oes,  and  the .  land  on 
which  they  were  then  living  together,  in  Crawford  county,  the 
same  which  is  iti  dispute*     He  thinks  Daniel  Duffey's  object  in 


DECATUR,  AUGUST   TERM,  1848.  353 


Miller  and  others  v$.  Gotten  and  others. 


speaking  to  him  of  the  property  of  the  widow,  was  to  induce 
witness,  who  was  a  young  man,  to  address  her. 

It  would  appear  from  the  evidence  of  Woodard,  that  the  inter- 
est in  the  land  was  vested  exclusively  in  the  widow,  and  not  in 
bar  and  her  son,  as  joint  tenants. 

Thomas  Thweat  testified  that  Daniel  Duffey  requested  him  to 
advise  his  sou  Ehenezer,  to  make  him  a  deed  to  the  land  ;  that 
hisohject  was  to  secure  a  home  for  himself  during  his  life,  and  that 
he  did  not  intend  to  take  the  land  from  the  family  or  wife  of  his 
Bon ;  that  he  wished  to  live  in  the  house  with  them,  and  that  he 
intended  the  land  for  them  after  his  death. 

William  C.  Oshome  swears,  that  Daniel  Duffey,  after  taking 
possession  of  the  land,  infornoed  him  that  his  object  in  taking 
titles,  was  to  prevent  his  son  from  deeding  the  land  to  James 
Smith  and  Seaborn  Jones,  his  lawyers  in  the  State  case.  **  Tho 
promise  upon  which  he  procured  the  deed,  was  that  he,  Daniel, 
would  retain  the  property  while  he  lived,  and  that  at  his  death 
it  should  accrue  to,  and  become  the  property  of  Ebenezer's 
wife." 

I  would  ask,  does  the  bill  or  the  evidence,  set  forth  the  true 
agreement  1  And  which  portion  of  the  testimony  ?  For  it  will 
be  perceived  that  the  witnesses  are  not  only  at  variance  with  the 
Inll  but  with  one  another.  No  decree,  wo  respectfully  contend, 
could  bo  rendered  under  such  circumstances. 

How  forcibly  and  triumpliantly  does  this  conflict  and  confusion 
of  recollection  vindicate  tho  value  and  policy  of  the  Statute. 

Eleanor  Downing,  whose  intimacy  in  these  families,  gave  her 
every  facility  for  knowing  the  truth  of  the  matters  about  which 
she  speaks,  testifies  that  Daniel  Duffey  gave  to  hisson,  Ebenezer, 
fbar  negroes,  and  other  necessaiy  things  for  house-keeping — diat 
she  frequently  heard  Ebenezer  say,  that  his  father  had  paid  his 
lawyers  for  defending  him  against  the  prosecution  for  murder, 
and  that  he  had  paid  Jar  the  land  in  dispute.  That  he  got  nothing 
by  his  wife,  except  a  cow  and  calf,  and  a  little  household  furni- 
ture. That  all  he  had,  his  father  gave  him.  And  yet,  under 
these  circumstances,  some  loose  declarations  of  the  old  gentle- 
man's, are  seized  upon  as  to  his  intentions  respecting  this  proper- 
ty, and  tho  attempt  is  made  to  deduce  from  them  a  technical 
trust.  To  do  so,  in  the  language  of  Chancellor  Kent,  '*  would 
bo  injurious  to  that  freedom  of  intercourse,  and  to  the  operation 
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of  those  kind  and  generous  afTections,  which  ought  to  be  cherish- 
ed in  the  circle  of  the  domestic  affections." 

[5.]  But  there  is  one  other  point  in  this  case,  which  it  maj  be 
well  enough  to  notice. 

Daniel  Duffey,  by  his  will,  devised  the  land  in  controversy  to 
his  son  Jesse  Duffey.  To  Mrs.  Caroline  Cotten,  the  complain- 
ant, he  bequeathed  fifty  dollars.  To  his  grand-son,  John  W.  Duf- 
fey,  the  son  of  Ebenezer,  he  gave  six  thousand  dollars.  There  ia 
a  codicil  to  the  will,  to  this  effect,  '^that  whereas  Caroline  Cotten, 
the  mother  of  John  W.  Duffey,  had  in  her  possesion  three  ne- 
groes, that  is,  Jack,  full  grown,  and  Solomon  and  Weston,  boys, 
on-  whicli  negroes  the  said  John  W.  Duffey  has  a  legal  claim — 
therefore  it  is  my  will  that  if  my  grand-son  should  urge  his  claim 
en  the  said  negroes,  that  then,  and  in  that  case  or  event,  his  moth- 
er, Caroline  Cotten,  shall  receive  eight  hundred  doUars  out  of 
the  legacy  bequeathed  to  the  said  John  W.  Duffey.  And  if  the 
said  John  W.  Duffey  shall  die  before  he  arrives  at  lawful  age,  his 
mother  shall  have  one  thousand  dollars  out  of  his  legacy." 

The  testimony  shows  that  the  guardian  of  John  W.  Duffey,  has 
received  the  legacy  left  to  him.  Also,  that  Stephen  G.  Cotten, 
and  Catharine,  his  wife,  have  joined  in  a  sale,  to  Wm.  A.  Nor- 
wood, of  Solomon,  one  of  the  negroes  named  iu  the  codicil,  for 
the  sum  of  five  hundred  and  fifty  dollars.  Moreover,  they  have 
been  paid  in  executing  to  the  purchaser  a  written  guaranty,  which, 
after  reciting  the  cloud  hanging  over  the  title  of  the  slave,  gives 
him  a  lien  pn  the  contingent  legacy  of  $800,  or  so  much  of  it  as 
may  be  necessary  for  his  indemnity,  should  John  W.  Duffey  ever 
recover  said  negi*o  from  him. 

It  is  insisted  on  the  part  of  the  defendants,  that  the  complain- 
ants having  taken  a  benefit  under  the  will  of  Daniel  Duffey, 
they  cannot  recover  this  land  against  Aa  proviaions  of  said  wilL 
His  Honor,  the  presiding  Judge,  instructed  the  jury,  "that  in  or- 
der to  create  a  case  of  election,  there  must  be  a  gift  of  something 
to?iich  befongs  to  tlie  testator,  to  a  person  whose  property  he  has 
by  the  same  will  given  to  another.  That  Daniel  Duffey  did  not 
set  up  any  claim  to  the  negroes,  named  in  the  codicil.  He  only 
says  that  if  John  W.  Duffey  should  urge  his  claim  to  the  negroes 
therein  mentioned,  then  he  shall  forfeit  to  his  mother,  Cathe- 
line  Cotten,  eight  hundred  of  the.  six  thousand  dollar  legacy  left 
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bini,  and  that,  consequently,  the  codicil  to  the  will  did  not  make 
a  case  of  election,  as  to  Mrs.  Gotten." 

We  apprehend  that  the  doctrine  of  election  is  too  much  restric- 
ted in  this  charge.  It  is  thus  stated  by  Jarman  on  IVilh,  "  he  who 
accepts  a  benefit  under  a  deed  or  will,  must  adopt  the  whole 
contents  of  the  instrument,  conforming  to  all  its  provisions,  and 
renouncing  any  right  inconsistent  with  it.  If,  therefore,  a  testa- 
tor has  affected  to  dispose  of  property  not  his  own,  and  has  giv- 
en a  benefit  to  the  person  to  whom  that  property  belongs,  the  de- 
yisee  or  legatee  accepting  the  benefit  so  given  to  him,  must  make 
good  the  testator's  attempted  disposition  ;  but  if,  on  the  contrary, 
he  choose  to  enforce  his  proprietary  rights  against  the  testator's 
disposition.  Equity  will  sequester  the  property  given  to  him,  for 
the  purpose  of  making  satisfaction  out  of  it,  to  the  person 
whom  he  has  disappointed  by  the  assertion  of  those  rights."  1 
Vol.  p.  385. 

Thus,  it  will  be  seen  that  if  the  testator  has  affected  to  dispose  of 
property  not  his  own,  the  only  inquiry  is,  has  he  given  a  benefit  to 
the  person  to  whom  that  property  belongs,  and  has  the  legatee  or 
devisee  accepted  the  benefit  so  given?  To  apply  the  doctrine: 
admitting  that  Daniel  Duffey  has  devised  to  his  son  Jesse,  a 
tract  of  land  belonging  to  Mrs.  Gotten,  has  he  by  his  will  be- 
stowed a  benefit  on  Mrs.  Gotten,  and  has  she  accepted  that  bene- 
fit 1  The  sale  to  Norwood  and  the  indemnity  given  for  his  secu- 
rity through  the  codicil  to  the  will,  place  this  matter  beyond  con- 
troversy. It  is  wholly  immaterial  whether  Daniel  Dufley  owned 
the  slaves  named  in  the  codicil  or  not ;  neither  is  it  necessary  that 
he  should  have  attempted  to  bequeath  them.  It  is  enough  to 
know,  by  the  terms  of  the  codicil,  that  he  has  secured  to  Mrs.  Gotten, 
the  title  to  Solomon,  Jack  and  Weston,  against  the  claim  of  his  son ; 
or  in  the  event  of  its  assertion  that  he  has  given  to  her  $800  to 
cover  the  loss.  By  reason  of  this  provision,  she  has  been  ena- 
bled, in  concert  with  her  husband,  to  effect  a  satisfactory  sale  of 
one  of  the  negroes.  A  benefit  has,  therefore,  been  conferred 
by  the  testator,  and  she  has  accepted  that  benefit.  She  is  bound  by 
ber  election,  and  must  make  good  the  testator's  disposition  of  the 
land  to  Jesse  Duffey.  In  judgment  of  law,  she  has  adopted  the 
whole  contents  of  Daniel  Duffcv's  will. 

Defendant's  solicitor  requested  the  Gourt  to  charge  the  jury 
that  if  they  believed,  from  the  testimony,  that  Daniel  Duffey  had 
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advanced  money  for  Ebenezer  Gr.  Duffey,  to  defray  the  expen- 
ses of  his  tnal,  or  on  any  other  of  the  transactions  stated  in  the 
complainant's  bill,  and  which  does  not  appear  by  the  evidence 
to  have  been  refunded,  that  they  should  not  decree  a  re-convey- 
ance of  the  premises,  without  requiring  said  sum  or  sums,  with 
interest,  to  be  refunded  by  complainant ;  which  instructions  the 
Court  declined  to  give,  because  no  defence  of  this  soit  was  set 
up  in  defendant's  answer ;  and  ihat  even  if  it  had  been,  the 
Judge  charged  the  jury,  that  it  would  be  a  good  defence  only 
to  an  action  brought  by  an  administrator  on  Uie  estate  of  Ebe- 
nq^er  G.  Duffey. 

[6.]  While  it  is  true  that  in  cases  of  fmud,  whether  construc- 
tive or  actual.  Courts  of  Equity  have  adopted  principles  ex- 
tremely broad  and  comprehensive  in  the  application  of  their 
remedial  justice,  and  especially  where  there  is  any  fmud  affecting 
the  acquisition  of  property,  will  they  interfere  and  administer  a 
wholesome  justice,  and  sometimes  even  a  steiii  justice,  in  favor 
of  innocent  persons,  who  are  sufferers  by  it,  without  any  fault  on 
their  own  side.  Hill  on  Trustees,  144.  Still  relief  will  only  be 
given  in  these  dasos,  upon  the  terms  of  returning  any  considera 
tion  tl>at  may  have  been  received.  11  Ves,  535.  Whenever  any 
benefit  has  been  received,  the  Court  will  usually  fasten  a  trust  on 
the  conscience  of  the  party  in  respect  of  such  receipts,  and  di- 
rect an  account  and  re-payment.  2  Vcmon,  392.  Ambler,  432. 
In  this  last  case.  Lord  Chancellor  Henley  expressed  himself  very 
strongly.  He  said  he  had  not  the  least  doubt  as  to  the  principle ; 
and  that,  ''  if  there  was  no  precedent  for  the  determination  which 
he  should  make,  that  he  had  no  scruples  to  make  one,  and  should 
glory  in  doing  it." 

We  are  inclined  to  think  that  there  was  nothing  in  the  plead- 
ings, which  prevented  the  party  from  availing  himself  of  the 
benpfit  of  this  rule.  It  would  be  involved  in  the  bill  itself,  pro- 
vided a  proper  case  was  made.  We  are  of  the  opinion,  how- 
ever, that  the  account  and  repayment,  is  restricted  to  matters 
arising  out  of  the  particular  transaction.  If  money  was  ad- 
vanced by  Daniel  Duffey,  on  account  of  this  land,  or  if  the  title 
was  executed  by  way  of  security,  then  it  was  proper  that  re- 
payment should  be  made  before  Equity  would  decree  a  recon- 
veyance. As  to  any  general  indebtedness  by  Ebenezer  to  his 
father,  as  was  suggested  by  the  Court,  that  was  a  matter  to  be 


■-V^'OT*> 


DECATUR,  AUGUST  TERM,  1848.  367 

Ray  vi.  DenniB. 


adjusted  by  the  legal  representative  of  the  estate,  and  not  by  tbe 
complainants. 

Our  conclusion  is,  that  the  ruling  of  the  Circuit  Court  cannot 
be  sustained.    Consequently,  the  judgment  below  is  reversed. 


No.  39. — ^Jam ES  J.  Ray,  administrator  of  W.  W.  Dennis,  deceas- 
ed, plaintiff  in  error,  vs.  Isaac  Dennis,  defendant  in  error. 

[1  ]  Where  the  demands  are  mutual^  a  set-off  will  be  allowed  in  favor  of  a  de- 
fendant, in  an  action  brought  by  an  executor,  or  administrator,  on  a  demand 
due  bis  testator,  or  intestate,  in  bis  life-time. 

[2.]  Where  a  judgment  was  rendered  against  an  intestate  in  bis  life-time,  as 
principal,  and  bis  security,  which  judgment  was  paid  by  the  security,  since 
the  death  of  the  intestate :  Heldf  tliat  such  payment,  under  the  Statutes  of 
this  State,  had  relation  to  the  date  of  the  judgmeut,  so  as  to  enable  the  secu- 
rity to  remunerate  himself  out  of  the  property  of  his  principal. 

[3.]  Where  a  defendant  pleads  a  set-off  against  an  administrator,  for  a  larger 
amount  than  his  iotestate^s  demand,  the  plaintiff  may  reply,  by  proving  that 
his  intestate's  estate  is  insolvent,  and  that  there  are  outstanding  debts  oi  high- 
er dignity  than  defendant's  set-off*,  sufficient  to  exhaust  the  assets  in  his  hands, 
for  the  purpose  of  protecting  the  administrator  from  an  absolute  judgment,  un- 
der the  Statute. 

Assumpsit,  tried  before  Judge  Floyd,  in  Crawford  Superior 
Court,  February  Term,  1848. 

The  action  was  brought  in  tbe  Court  below,  upon  five  several 
promissory  notes,  made  by  the  defendant  to  tbe  plaintiflTs  intestate 
in  his  life-time,  three  of  them  payable  to  said  intestate,  and  the 
others  payable  to  others. 

To  this  action  the  defendant  pleaded,  as  a  set-off,  a  judgment, 
recovered  by  one  Richard  Harvey,  against  said  intestate  as  princi- 
pal, and  the  defendant  as  his  security,  and  which  bad  been  paid 
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off  by  the  defendant ;  and  he  claimed  to  control  the  same  under 
the  Statute  of  this  State,  in  such  cases  provided. 

A  motion  was  made  by  plaintiff's  counsel,  to  strike  oat  the  plea 
of  the  set-off,  upon  the  following  grounds  : 

Ist.  Because  no  plea  of  set-off  lies  to  an  action  by  an  executor 
or  administrator,  and  because  the  allowance  of  the  plea  might  de- 
feat the  provisions  of  the  Statute  appointing  the  order  in  which 
the  debts  of  deceased  persons  are  to  be  paid  by  their  personal 
representatives. 

Which  motion  was  overruled  by  the  Court,  and  the  parties  or- 
dered to  proceed  with  the  cause. 

The  notes  were  read  in  evidence  to  the  jury,  and  the  plaintiff 
closed. 

The  counsel  for  the  defendant  then  offered  in  evidence  the  rec- 
ord of  the  case,  set  forth  in  the  plea  of  set-off,  with  the  execution 
issued  upon  the  judgment,  with  the  several  entries  indorsed  there- 
on, which  was  admitted  and  read  in  evidence  to  the  jury,  and 
the  defendant  closed  ;  the  said  evidence,  showing  that  the  said  in- 
testate was  piincipal,  and  the  defendant  security,  and  the  defend- 
ant's payment  thereof 

The  plaintiff  then  offered  to  prove  that  the  payments  made  by 
the  defendant  upon  said  Ji.  fa,  were  made  subsequent  to  the 
death  of  the  said  intestate,  which  said  testimony  was  rejected 
by  the  Couit,  upon  the  ground  that  the  said  judgment  upon 
which  the  said  fi,fa,  issued,  was  a  debt  against  the  said  intestate 
in  his  life-time. 

2d.  That  said  intestate  was  insolvent,  and  that  there  are  debts 
outstanding  of  a  higher  dignity  than  defendant's  set-off,  sufficient 
to  take  the  entire  amount  of  available  assets,  which  had  oome  to 
the  hands  of  the  plaintiff,  which  said  testimony  was  likewise  re- 
pelled by  the  Court,  upon  the  ground  that  the  pleadings  did  not 
authorise  the  reception  of  such  testimony. 

The  cause  was  then  submitted  under  the  charge  of  the  Court, 
and  a  verdict  rendered,  sustaining  the  plea  of  set-off  to  the  amount 
of  the  principal  and  intei'est  due  upon  the  notes. 

Whereupon  the  plaintiff's  counsel  excepted,  and  insists  that 
the  Court  below  committed  error — 

1st.  In  refusing  to  strike  out  said  defendant's  plea  of  set-off  up- 
on the  grounds  taken  and  urged  by  plaintiff's  counsel  upon  that 
motion. 
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Sd.  In  rejecting  the  testiiDony  oftcivd  by  plaintiff*,  to  prove  that 
the  payments  maile  uj)on  ihofi.fa,  set-oi]*by  the  defendant,  were 
made  after  the  death  of  iho  plaintiif's  inie;<tate. 

3d.  In  rejecting  the  testimony  offered  by  plaintiff,  U)  prove 
that  the  estate  of  said  intestate  was  insolvent,  and  that  there 
were  debts  outstanding  of  higher  dignity  than  defendant's  set-off, 
of  siifHcient  amount  to  consume  all  the  assets  which  had  come  to 
plaintiff's  hands,  belonging  to  the  estate  of  the  said  intestate. 

Hall  &  Wimbeuly,  for  plaintiff  in  enor,  contended  : 

Ist.  The  Court  erred  in  n^fusing  to  strike  out  the  plea  of  set 
off.  C/iftff/  071  Cnn.  841.  Schhjfs  Dig,  tit.  Stat,  huh  Pr,  25,  422, 
228.  Foster's  ca.scy  1  Cole  li.  62,  h,  G3,  a.  Harrison  vs.  Wa/k- 
er,  1  Kef  If/ f  32.  Tinsleif  vs.  Bea/I,  2  Kelly,  134.  Johnson  vs. 
Bridge,  6  Ctm.  693.  Tollers'  Exrs.  258.  2  Bla.  Com.  oil,  1  Sto- 
rf/*s  Eq.  §579.  Doe,  ex  dcm.  Coftr  vs.  Flanagan,  1  Kelly.  541. 
Chitty  on  Con.  842. 

2d.  That  the  Court  erred  in  rejecting  testimony  offered  to 
prove  that  defendant  took  up  x\\x}.Ji.  fa.  after  the  death  of  plain- 
tiff's intestate.  Theohald  on  Prin.  S^-  Surety,  227,  228,  232,  233. 
Prince,  436,  461,  470.  French  r.v.  Fcnn,  3  Dong.  R.  257.  Craw- 
ford  V8,  Bcall,  Dudley  R.  20 \.  Lumpkin  vs.  Mills,  1  Kelly,  511. 
Toller,  Bk.  3,  ch.  11,  §3.  Cofnyn's  Dig.  Pleader,  2  d.  2.  Tuck- 
er vs.  Tucker,  1  Ner.  ^  Man.  ATll.  Chitty  on  Cm.  849.  B.  N.  P. 
180.  Fry  vs.  Evans,  8  Wend.  530.  20  J.  R.  137.  6  Taunt.  448, 
451.  Steward  vs.  Eden,  1  Caines*  R.  121.  Cramond,  el  at.  vs. 
Bank  of  the  U.  S.  1  Binncy,  64.  Murray  vs.  Williamson,  2  Ih, 
155.  Hills  vs.  Tallman's  Ad mrs.  21  Wend.  R.G7A.  Barbour  on 
sett  off,  129-135.  Granger  vs.  Granger,  6  Hanunond  R.  41,  cit- 
ed in  Tu/tes  G.  Sfl.    Chitty  on  Ctm.  849. 

3d.  That  the  Court  erred  in  reiectinu:  testimony  offered  to 
prove  that  there  were  debts  outstanding,  of  higher  dignity  than 
defendant's  set  off,  of  suflicient  amount  to  take  all  the  assets  be- 
longing to  plaintifi*'s  intestate.  1  Chitty  Plea.  526.  2  Starkic 
£v.  321-326.  1  Chitty' s  Plea.  620,  607,  611,  606,  note  (d.) 
JBulltr's  N.  P.  180.     Prince,  447. 

Ht'XTER,  for  the  defendant  in  (»rror — 
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Iii.'ii.stetl  that  tin?  (i(?(:i-5ion  oftlje  Court  l>clovv,  ovcrnilino:  the  mo- 
lion  to  stiike  out  llic  plcaof  clefeuduut,  was  ronoct.  DefiMidant  in  er- 
ror \va?5  sued  upon  sundry  notes  c^ivcn  by  him  to  plaintifl's  intcs- 
tnic;  dtTcndinl'.i  .-ct-ofr  consists  of  an  execution  obtained  aqainst 
plaiulifT's  inlestntt',  in  his  lite-time,  and  also  aoraiust  defendant  in 
error,  as  his  security.  The  question  is,  can  this  execution,  which 
defendant  in  error  has  been  compelled  to  pay  oft*  since  the  deatli 
of  his  ]»rincipjd,  be  S(^t  off  a.i^aiust  the  acti(»n  u])on  said  notes, 
brounlit  by  tiie  admiui>trator  of  his  ])nnripal  /  Tlie  Court  be- 
low, held  rlint  it  mi^^ht,  and  I  think,  held  correctly.  The  follow- 
ing jniiouf^  other  nuthorilj(\<,  support  the  decision  of  the  Circuit 
.lud<r(..  Tlnohuld  on  Pr,  :t;Svr,  150.  1.  Dudlnj  /»'.  206-7.  Hew 
j^rs  S.  C.  R.  A'Z?..  S  7,V.'(v/,7.  Gof;.  ^'^  J,  II.  jj.  0.  In  an  action 
broui:;lir  by  ;hi  adininlslniior,  defendant  may  rely  upon  his  set-off 
thoutrh  1*J  ninnths  si!i(!e  likini^  out  letters  have  not  expired.  2 
Noft  ft,i,}  JL.'iWfl  II.  noi).     :i  Sftivar/  N.  p.  l^jl. 

J>ut  it  is  contended  tlint  the  Court  below  erred  in  rejecting  the 
proof  tendered  by  plaint  ill' in  error,  on  the  trinl,  to  show  that  the 
defendant  in  error  paid  off*  the,//. y^.  after  the  death  of  his  prin- 
cii>al,  E.  W.  Dennis,  dec'd.  I  reply  to  this  objection  in  the  lan- 
guage of  the  Court  below,  that  this  (jxecuiion  was  a  judgment 
debt  atraiust  princi])al  and  security,  at  the  time  of  E.  W.  Dennis' 
death,  inid  the  time  of  })ayment  is  therefore  immaterial.  Could 
the  plaintilfiny/.  yJ^  have  set  off'  the  same  in  a  suit  brought  by 
Dennis*  administrator  against  hiui  ?  1  say  he  might,  for  the  rea- 
son, that  the  execution  is  the  several  as  well  as  joint  deV>t  of  E. 
W.  and  J.  Dennis.  CluUifs  PL  p.  G0:5,  note.  t>.  2  T.  R.  32.  Isaac 
Dennis,  the  security,  having  ]>aid  off  tlu\;^.  Ju.  is  subrojrated  to 
all  tin?  rights  that  the  plaintiff' in y/./(Z.  bad,  and  entitled  to  enforce 
all  his  remedies.  No  autlK^rity  need  be  cited  to  sustain  this 
proposition,  it  having  been  recognised  as  good  law  by  this 
Court. 

Ibit  it  is  said  fail  her.  in  arci^urnenl,  that  the  Court  below  erred  in  w- 
jecting  the  te.-tiniouy  offered  to  prove  thatiliere  were  debts  again.sl 
the  estate,  of  higher  di^juity  Lh:ni  defendant's  set-olf,  ofMifficient 
amount  to  absorb  ail  the  assets  belonging  to  phiintifPs  intesiati?. 
1  repiy  to  this  j>osition  by  saying,  that  in  this  case,  the  pleadings 
did  n()t  admit,  of  the  introduction  of  the  evidence  :  and  again,  it  is 
well  settled,  that  if  tlie  affairs  of  an  estate  arc  so  much  involved 
that  they  cannot  be  safely  administered  at  law,  tUo  adminisli-atin- 
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should  file  his  Injunction  Bill  to  stay  proceedings  at  Law,  and 
pray  that  the  estate  of  his  intestate  may  be  distributed  under  the 
direction  of  a  Court  of  Chancery.  This  is  the  proper  remedy 
for  an  administrator  in  all  cases  of  insolvent  estates.  1  Story^s 
Camm.  516-17.  2  Vcscy,  Jr.  518.  18  Veset/,  469.  4  J.  Ch,  R, 
618.     2  Veman  IL  37. 

By  the  CovrL — Warner,  J.  delivering  the  opinion. 

[1.]  The  motion  to  strike  out  the  pica  of  the  defendant,  on  the 
ground  that  no  plea  of  set-oft'  lies  to  an  action  by  an  executor, 
or  administrator,  we  think  was  properly  overruled  by  the  Court 
below. 

The  argument  for  the  plaintiff  in  error,  assumes  that  if  the  plea 
of  set-off  shall  be  allowed,  it  defeats  the  provisions  of  the  Statute, 
directing  the  order  in  which  the  debts  of  deceased  peraons  are  to 
be  paid,  by  their  personal  representatives.  If  the  intestate  was 
indebted  to  the  defendant  in  his  lifetime,  in  an  equal  or  greater 
amount  than  the  debt  due  from  the  defendant  to  the  intestate, 
then,  the  intestate^s  demand,  as  against  the  defendant,  was  paid 
and  extinguished  by  such  indebtedness,  and  the  note  of  the  de- 
fendant in  the  bands  of  the  intestate's  administrator,  cannot  be 
considered  as  assets,  for  the  reason  it  has  been  paid  off  and  ex- 
tinguished by  the  intestate's  mutual  indebtedness  to  the  defen- 
dant, at  the  time  of  his  death.  The  intestate,  if  in  life,  could  not 
have  recovered  the  amount  of  the  note  from  the  defendant,  nor 
can  his  legal  representative.  The  legal  representative  is  rc?qui- 
red  only  to  distribute  the  assets  of  his  testator  or  intestate,  which 
may  legally  be  reducod  into  his  possession,  in  the  order  pointed 
out  by  the  Statute.  If  the  debt  of  the  dcfcMidant,  held  by  the  in- 
testate at  the  time  of  his  death,  was  paid  by  the  intestate's  indebt- 
edness to  him  at  that  time,  then,  the  note  in  the  hands  of  the  ad 
ministrator  is  not,  in  contemplation  of  law,  assets,  upon  which 
the  Statute,  directing  the  order  in  which  debts  are  to  bo  jiaid 
can  operate — that  Statute  only  operates  to  direct  the  distribution 
of  the  assets,  Vhich  belong  to  the  testator  or  the  intestate,  and 
which  the  legal  representative  may  lauiffdly  reduce  to  posscstion 
in  right  of  his  testator,  or  intestate. 

Oa  the  trial  of  the  cause,  it  appears  from  the  record,  the  de- 
fendant offered  in  evidence,  in  support  of  his  plea  of  set-oft',  a 
VOL.  V.  46 
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judgment  rendered  against  the  plain tifT^s  intestate  in  his  lifetime, 
as  principal  debtor,  and  the  defendant  as  his  security. 

[2.]  The  plaintiff  then  offertfd  to  prove  that  the  defendant  had 
paid  off  the  judgment,  as  security,  since  the  death  of  the  intes- 
tate, which  testimony  was  rejected  by  the  Court,  on  the  ground, 
that  the  judgment  was  a  debt  against  the  intestate  in  his  lifetime, 
whereupon  the  plaintiff  excepted.  As  a  general  proposition,  it  is 
undoubtedly  true,  that  when  a  suit  is  brought  on  a  demand  due  the 
testator  or  intestate,  in  his  lifetime,  by  his  legal  representa- 
tive, the  defendant  cannot  j)load  as  a  set-off,  a  debt,  or  demand, 
which  may  have  been  created  or  purchased  subsequent  to  the 
death  of  the  testator  or  intestate;  but  here,  the  judgment  wes 
rendered  against  the  intestate  in  his  lifetime,  and  his  legal 
liability,  as  well  as  that  of  his  security, was^ar^c^  by  the  judgment. 
In  Bailey  vs,  MizvU,  4  Ga.  Sujk  Ct.  Rcj).  129.  We  held,  it  was 
the  intention  of  the  Legislature,  when  the  security  paid  ofi'  a 
judgment,  to  subrogate  the  surety,  to  all  the  rights  of  the  plain- 
tiffin  the  judgment.  Had  this  suit  by  the  administrator,  been  in- 
stituted against  Haney,  the  plaintiff  in  the  judgment,  he  would 
have  l)een  entitled  to  set-ofli' the  judgment  against  the  plaintiff's 
demand.  The  defendant,  who  was  the  secuiity  for  the  intestate 
in  that  judgment,  having  paid  it,  now  claims  to  occupy  the  same 
position,  as  the  creditor  to  whom  he  paid  it.  The  objection 
is,  that  the  judgment  was  paid  by  the  security,  since  the  intes- 
tate's death.  The  answer  is,  that  the  payment  was  made  to  dis- 
charge a  legal  liability,  existing  at  the  ti?ne  of  the  intestate^s  death, 
and  although  paid  since,  such  payment  has  relation  back  to  the 
date  of  the  judgment,  for  the  purpose  of  enabhng  the  security  to 
remunerate  himself  out  of  the  properly  of  his  principal,  in  accor- 
dance with  the  proviso  to  the  4lh  section  of  the  Act  of  1S2G. 
Prince,  461.  The  rejection  of  the  evidence  offered  by  the  plain- 
tif!'  in  the  Court  below,  constitutes  no  ground  of  error,  in  our 
judgment,  for  the  reason,  when  the  ptiyment  was  made  by  the  se- 
curity in  the  judgment,  such  payment  had  relation  back  to  the 
date  of  the  judgment,  which  was  rendered  in  the  lifetime  of  the 
intestate. 

[3. J  The  record  discloses  that  the  judgment  plead  as  a  set-ofl*, 
was  for  a  larger  anioun:  than  the  plahitifl''s  demand.  The  2Uh 
section  of  the  Judiciary  Act  of  1799,  j)rovides  that,  "  In  all  cases 
of  mutual  debts  and  ^scls-ofl',  where  the  jury  shall  find  a  balance 
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for  the  defcnilant,  such  dcftnidant  may  and  shall  enter  up  judg- 
ment for  the  amount,  and  take  out  execution  in  such  manner  as 
plaintiffs  may  do  by  this  Act.*'     Prince,  12/5. 

The  i)laintiff  offered  to  prove,  on  the  trial,  that  the  estate  of 
his  intestate  was  insol*;cnty  and  that  there  were  debts  outstanding 
of  a  higher  dignity  than  defendant's  set-of^',  sufficient  to  take  the 
entire  amount  of  the  available  assets  which  had  come  into  the 
hands  of  the  plaintiff,  which  testimony  so  offered,  the  Court  re- 
jected, on  the  ground  that  the  pleadings  did  not  authorize  the  re- 
ception of  such  testimony.  Whereupon,  the  plaintiff  excepted. 
We  are  of  the  opinion,  under  our  system,  as  regulated  by  the 
9th  section  of  the  Judiciary  Act  of  1.799,  the  evidence  ought  to 
have  been  admitted,  for  tlu^  prr»tection  of  the  administrator.  A 
set-off  is  in  the  nature  of  a  cross  action^  and  where  the  defendant's 
demand  exceeds  the  plaintiff's,  he  is  entitled  to  a  judgment  for  the 
balance.  An  absolute  judi^nent  against  the  administrator,  for 
such  balance,  in  favor  of  the  defendant  under  the  Statute,  would 
be  conclusive  evidence  of  assets  against  him,  in  an  action  for  rZe- 
ra^/ariV,  founded  on  such  judgment;  as  much  so  as  if  the  judg- 
ment had  been  obtainc^d  in  favor  of  a  plaintiff  against  the  admin- 
istrator. According  to  the  English  rule  of  pleading,  the  plaintiff 
would  havi?  filed  his  replication  to  the  defendant's  plea ;  but  spe- 
cial pleading  is  abolished  here,  and  it  is  declared  that  the  plain- 
tiff's petition  and  the  defendant's  answer,  shall  be  sufficient  to 
caiTy  the  case  to  the  jury,  without  any  rcplicaiimi  or  other  course 
of  proceeding.  Prince,  \2\,  The  defendant,  at  the  trial,  intro- 
duces evidence  to  establish  his  set-ofl*,  and  the  plaintiff  wishes  to 
show  the  defendant's  demand  was  obtained  bv  duress,  or  that  it 

m 

is  barred  by  the  Statute  of  Limitations,  or  that  he  was  an  infant 
when  he  gave  the  note,  or  any  other  fact  which  in  law  would 
avoid  the  defendant's  plea — how  is  he  to  do  it,  imle<»s  he  is  per- 
mitted to  j)rove  the  facts,  and  then  call  upon  the  Court  to  instruct 
the  jury  as  to  the  law  arising  thereon  ?  Such,  it  is  believed,  has 
lieen  the  construction  given  to  the  Judiciary  Act  of  1799.  In- 
stead of  filing  a  replication,  the  plaintiff  replies  with  \\\)^  evidence^ 
a  practice,  it  must  be  acknowled«>;<»d,  not  very  well  calculated  to 
preserve,  and  exhibit  to  the  Courts,  in  a  foreign  jurisdiction,  a  com- 
plete and  entire  record  of  the  cause,  and  the  issues  involved  in  it. 
Tf  the  administrator  could  have  shown  in  this  case,  that  the  estate 
of  his  intestate  was  insolvent,  and  that  there  were  outstanding 
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debts  of  a  hi  jollier  dignity  than  the  defendant's  sot-off,  sufficient  to 
exhaust  the  entire  amount  of  the  assets  in  his  hands,  we  think  he 
ought  to  have  been  permitted  to  have  done  so,  by  way  of  repli- 
cation to  the  defendant's  evidence ;  and  upon  such  facts  being 
proved,  the  defendant  would  not  bo  entitled  to  an  absolute  judg- 
ment against  the  administrator,  but  to  a  judgment  quando  accide-. 
rent,  in  the  same  manner  as  if  the  suit  had  been  instituted  agaitiH*. 
the  administrator  by  a  plaintiff,  on  a  demand  against  his  intes- 
tate. The  jury,  however,  in  this  case,  not  having  found  a  verdict 
for  any  balance  against  the  administrator,  no  tny'tcr^  has  been  done > 
him,  and  there  is  no  necessity  for  granting  a  new  trial  in.  this 
cause.  Therefore,  let  the  judgment  of  the  Court  l^clow  l^  af- 
firmed. 
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No.  40. — Patrick  Price,  plaintiff  in  error,  vs.  Joseph  A,  BiuDh 

FORD,  defendant. 

[1.]  Under  tlio  Act  of  18*29,  outhorising  tlie  transfer  and  assignment  of  jndg- 
meuU  and  executions,  they  are  negotiable,  Like  proiuimor^r  notes  |i8yable  to 
onler  ;  and  that  Act  does  not  repeal  the  Common  Law  rule,  which  autbonie» 
the  assignment  of  the  equitable  interest  in  judgments. 

Motion  to  distribute  money,  in  Crawford  Superior  Court.  De- 
cided by  Judge  Floyd,  February  Tenn,  1848, 

The  question  in  this  cause  arose  upon  a  motion  to  distribute, 
money  in  the  Sherift'*s  hands  between  different  Ji,Jas.  claiming 
the  same.  Ceitain^.^a*.  which  had  been  tioice  transferred,  were 
ruled  out  by  the  Couit,  the  Couit  holding  that  the  second  trans- 
fer amounted  to  a  payment.  This  decision  was  excepted  to,  and 
is  now  alleged  to  be  eiToneous. 

Hall  &  Wimiierly,  for  plaintift'  in  error,  contended — 

1st.  That  tlie  Act  of  1829  gives  the  plaintiff'  the  right  to  trans- 
fer the^.ya.  and  subrogates  the  transferee  to  the  rights  of  the 
plaintiff*.    Prince,  464. 
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2d.  Statutes  in  derogation  of  ihc  Ccnnnon  La\vt(>l:c  strictly 
construed,  fStcll  vs.  Glass,  1  AW///,  47*5.)  and  the  ruKs  wliicli  or- 
dinarily govern  in  the  construction  and  wliirh  are  resorled  to  by 
Couits  to  eftectuate  the  rights  of  parties.  Sre  Cohhtlt\s  rase,  1 
Coke,  R.  88,  «,  note  g,  2.  Chudhigh's  case,  lb.  134,  a.  Ilv.rhert's 
case,  3  lb.  136,  7io(e  a.  Farmer's  case,  lb.  78  a.  U  3Iod.  R, 
150. 

3d.  The  is-sue  here  presented  was,  fraud  or  no  fraud,  and  i^hould 
have  been  submitted  to  the  juiy.  IS  Wehth  R.  3^53,  375.  1 
Grcenleafs  Ev.  sec,  80.     Peek  r.s.  Land,  2  Kelhj,  1 2. 

4th.  That  the  right  to  assign  clioses  in  action,  among  which  are 
judgments  tmiSJi.fas,  existed  at  Common  Law,  and  that  a  subse- 
quent Statute  passed  to  confer  upon  tlu;  jdaintiff's  assignee,  the 
power  of  controlHng  the  Jl.Jas.  and  collecting  it  in  his  own  name, 
docs  not  take  away  the  Common  Law  right  of  transfer.  See  1 
TomJifCs  Law  Diet.  tit.  Assiiritment,  Foster* s  rase,  11  Coke,  63  a, 
63  b,  64  a,  64  7j.  Brofrn  vs,  Cknpttum,  3  Bun.  1418.  3  Kellf/,  3. 
Morgan  vs,  Davis,  2  Harr,  ^  Mr  Ilea.  9.  Mills  vs.  Mercer  and 
wife,  Dudley's  R.  158.  Barbou  on  Set-Off',  58.  Hoirell  vs.  Mc- 
Irers,  4,  T.  R.  690.  ITeafk  vs.  Half,  4  Taunt.  320.  Prescott  vs. 
Hull,  17  J.  iR.284.  Ford  vs.  Stewart,  19  /.  B.  342.  Datres  vs. 
Boyhton,  9  Mass.  R.  337.  Brown  vs.  the  Maine  Bank,  11  lb.  153. 
3  Stew.  R.  260.  1  Hawks,  483.  1  McCord,  80.  2  lb.  318. 
Comyn's  Dig.   tit.  Assig?i?ncnt  a.     Sj*cnrer's  case,  5   Coke,  H.  176. 

5th.  That  Courts  of  Law  will  recognise  assignments,  and  make 
use  of  the  name  of  the  assignor  to  enforce  the  rights  of  the  as- 
signee, and  that  Courts  of  Equity  will  enforce  those  rights  with- 
out the  use  of  the  assignor's  name.  2  Story's  Eq.  Ja.  sec.  1056. 
Barbour  on  Set-Off,  57,  58.  19  J.  R.  et  sup.  8  lb.  152.  3  Kelly, 
169.     2  Story's  Eq.  Ju.sec.  1057,  and  cases  in  note  2. 

Hunter,  for  defendants  in  error. 

We  contend  that  the  Act  authorising  the  transfer  of  judgments 
contemplates  but  one  transfer,  and  that  from  the  original  party 
plaintiff'.  The  words  of  the  A<'t  arc,  "  that  the  plaintiff',  &:c.,  may 
transfer."  Now  accordini'  to  evi?rv  rule  of  construction,  we 
contend  that  the  right  to  transfer  a  judgment,  is  restrictcMl  to  the 
original  party  plaintiff*.  We  rely  upon  the  following  decisions 
made  by  this  Court.    2  Kelly,  155.    3  Kelly,  146.     1  Keliy,  5,  6, 
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171  .::^.     Also  uj^usi  the  rollowiui^  ;mth()iitii>s  :  1  MaihUtck^H  Ch,  Pr. 
■04 o.     1    I  Vv.  jr.  l()o. 

7>//  the  Court. — Nisiir/r,  J.,  delivering  llie  opinion. 

[1.]  The  j>resi(ling  .Tudfro  hcUl,  in  this  case,  that  under  the  Act 
of  ls20,  the  first  assigni'c  of  a  judgment  has  no  authority  to  trans- 
fer it  to  a  third  poi*son  for  value,  and  if  he  does,  it  is  a  payment, 
and  the  judgment  "functus  offic'fo*^  We  entertain  a  difl'erent 
opinion,  and  reverse  the  decision.  To  a  proper  construction  of 
the  Act  of  18*29,  it  heccmics  ner(!ssary  to  empiire  how  stood  the 
Common  J^aw  hefore  its  passage. 

A  chose  in  action  was  notussignahle  at  Common  Law,  so  as  to 
transfer  the  legal  title.  But  the  interest  in  a  chose  was  assigna- 
ble. And  Courts  of  Ecpiity  will  protect  that  interest,  and  alh)W 
the  nssignee  to  proceiul  in  his  own  name.  At  Law,  when  it 
beccame  necessary  to  su(%  the  assignee  was  compelled  to  use  the 
name  of  the  assignor.  Courtsof  Law  will,  in  this  way,  protect  the 
rights  of  the  assignor.  2  Stori/\H  Kq.  Jurisjirvilcnce,  accts,  1056, 
1057.  1  Kevn  R.  03.  liijall  v.s,  RolJe,  1  Fcvry,  353  to  3(52. 
Welch  vs.  Mandcvillc,  1  Wheat.  R.  235.  5  Ihid,  277  to  283. 
Tiernan  vs.  Jachson,  5  Peters^  597  to  002.  1  ./.  C  5J.  WanlcH 
vs.  Eden,  2  ./.  C.  121.  Van  Vechtenvs.  Graves,  4  J.  R.  403.  Lit- 
tle/led rs.  Story,  3  J.  R.  425.  Anderson  vs.  Vati  Allen,  12  J.  R. 
343.  Briirgs  vs.  Dorr,  19  J.  R.  95.  R.  .IJ-  G.  Barker  vs.  Bethvne,  3 
A'c%,  159.  1  Pick.  594.  15  Mass.  485.  5  S.  S^'  P.  GO.  7  Conn. 
399.     2Green.f)10. 

A  chose  in  action  may  be  assigned  by  parol  upon  delivery  and 
payment  of  a  considei-alion.  Prescott  vs.  Hull,  17  .7.  R.  284.  Can- 
field  vs.  Monger,  12  J.  R.  34 C.  Dawson  vs.  Cowls,  16  J.  R.  31, 
19  J.  R,  342.  11  Ilnd,  538.  1  Ihid,  580.  Roberts  on  Frauds, 
275.  Mills  vs.  Mercer  and  Wife,  Dudley,  158.  9  Mass,  R,  337. 
4  T.  R.  690.     5  Greenlf.2%2.     2  Jhid,  147. 

It  is  not  necessary  that  obligations  or  covenants  should  be  as- 
signed by  wiiting  under  seal.  15  Mass.  485.  16  John,  R,  51. 
liowell  vs.  BuUdey,  1  N.  <^'  .1/.  250. 

In  Ford  vs.  Stuart,  19  John,  R.  342,  it  is  settled  that  a  judgment, 
so  far  as  concerns  its  negotiability,  is  a  chose  in  action,  and  may 
be  assigned  by  parol.  See  also  15  3Iass,  481.  9  77a  133. 
11  Ih.  153.     4  Litt.rS6, 
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From  those  positions  wv  sny.lliat  ut  Common  Law,  the  intercot 
in  a  judgmtujt  was  assignabk' ;  which  interest  could  alone  ho  pi'o- 
tected  at  Law,  through  the  uhie  of  the  name  of  the  assignor.  In 
other  woids,  the  legal  title  eon  Id  not  he  passed  hy  assignment, 
and  the  purchaser  acquired  only  an  ecjuitahlo  interest  which 
Courts  of  Law  could  protect  oidy  by  the  use  of  the  name  of  the 


assignor. 


Anterior  then  to  the  passage  »)i*  the  Act  of  1S20,  a  party  plain- 
tift*  in  Georgia,  although  he  could  assign  his  interest  in  !i  judg- 
ment, could  not  assign  the  legal  title  thereto,  so  as  to  enable  the 
assignee  to  ])roceed  upon  and  (collect  it,  in  a  Court  of  Law,  in 
his  own  name. 

Here  is  th(i  old  law.  The  mischief  was  that  the  legal  title  to 
a  judgment  was  not  assignable,  so  as  to  enable  the  assignee  to 
proceed  upon  it  in  his  own  nanu\  The  mischief  was  that  he 
was  compi^Ued  to  go  into  a  Court  of  Chancery  to  assert  his  rights, 
or  rely  upon  the  imperfect  remedies  which  a  Coujt  of  Law  would 
afford,  through  lh«r  us(.*  of  the  name  of  the  iissignor.  It  is  not,  1 
apprehend,  to  be  questioned,  thiit  at  Common  Law,  ihi^  interest, 
which  the  assignee  thus  acquired,  was  itself  by  him  assignable, 
and  was  indefinitely  transferable,  "  fofirs  quotiiay  Now  we 
think  tliat  the  remedy  applied  by  our  Legislature  in  the  Act  of 
1829,  was  to  enable  a  party  plaintifl",  by  written  assignment,  to 
transfer  not  only  the  equitable  inten.st  in,  but  the  legal  title  to  a 
judgment,  to  clothe  the  assignee  with  all  his  rights,  to  impress 
upon  the  judgment  a  legal  negotiability,  and  to  make  the  title 
good  in  the  hands  of  any  purchaser  swl>se<iuent  to  the  first.  I 
slate  those  propositions  generally,  without  reganl  to  exceptions 
or  qualifications,  which  may  grow  out  of  the  peculiar  circumstan- 
ces of  each  case  of  transfer  or  of  the  rights  of  third  persons,  and 
witliout  reference  to  the  eijuities  which  may  spring  up  beiw<^en 
the  holder  and  the  debtor  ;  it  being  tlui  business  nf  this  oj)inion 
to  demonstrates  genera!  ])roposiiions,  without  sto])ping  to  iliustratii 
excepti<nis.  I  only  remark  that  by  the  Statute*  and  befeuv  the 
Statute,  a  judgment  fraudulently  kept  open,  after  payment  by 
the  debtor,  would  be  void. 

The  Act  of  1S29,  is  entitled,  **  An  Act  to  authorise  the  U'^si Ali- 
ment and  transfer  of  iudtrments  and  executions,  and  to  ni:ike 
certain  and  imiform  the  practice  with  reujard  to  the  same,"  and 
is  in  the  following  words,  to-wit :  **  From  and  after  the   passage 
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of  this  Art,  it  sluill  and  may  be  lawful  for  the  plaiiitiii'in  any  judg- 
ment or  exc«;iition,  to  sell  or  transfer  the  same  by  written  assign- 
ment or  control,  and  said  sale  or  assignment  shall  not  be  consid- 
ered a  dlscliai';^('  or  satisfaction  of  said  execution,  but  the  assignee 
may  proceed  to  collect  the  same  for  his  own  use  and  iHsnefit^  in 
as  full  and  ample  a  manner  as  the  plaintiff  could  have  done,  if  no 
such  transfer  or  assignment  had  been  made. 

**  Si:<;.  2d.  Nothing  in  this  Act  contained  shall  be  constiiiod,  as 
to  authorize  the  collection  of  any  execution,  wbich  may  have 
been  paid  off  by  the  defendant  or  his  agent,  and  kept  open  for 
the  pui-j)0se  of  defrauding  other  crcd.tors."     Prince,  464,  5. 

It  is  argued,  that  this  Statute,  being  in  derogation  of  common 
right,  mu^t  be  construed  strictly.  I  do  not  see  wherein  it  is  in 
derogation  of  common  right — it  is  not  even  in  repeal  of  the  Com- 
mon Lmw.  It  enlarges  the  Common  Law — it  adds  to  tlie  rights 
of  the  Common  Law  ;  for,  whereas,  by  the  Common  Law,  the 
citizen  could  not  convey  the  legal  title  to  a  judgment,  by  this  Act 
he  indv  convey  it.  The  Common  Law  right,  to  assign  the 
equitable  interest  in  a  chose,  is  not  repealed ;  it  continues.  What 
is  an  act  in  derogation  of  common  right  ?  One  which  repeals 
the  general  law  in  favor  of  a  particular  person  or  class  of  per- 
sons, to  the  exclusion  of  all  others.  As,  for  example,  the  law  of 
our  State,  which  gives  a  special  lien  to  master  mechanics ;  or 
those  Statutes  which  confer  especial  privileges  upon  incorporat- 
ed bodies.  They  are  to  be  construed  strictly ;  so  strictly  that 
in  many  cases  a  Court  is  not  at  liberty  to  depart  from  tho^  letter 
of  the  act.  This  is,  to  my  mind,  a  remedial  and  enlarging 
Statute,  and  is  to  receive  a  liberal  constiiiction.  It  enlarges  the 
Common  Law  rights,  not  of  one  citizen,  or  one  class  of  citizens, 
but  of  all.  Its  benefits — the  remedies  which  it  affords,  are  com- 
mon to  all — are  open  to  all.  Every  individual,  and  any  individu- 
al, may,  under  it,  ,vr//  or  transfer  his  judgment  or  execution.  It 
{s  not  only  a  n^medial  and  enlarging  Statute,  but,  to  my  mind,  as 
I  shall  show  hereafter,  highly  beneficial.  In  the  consti-uction  of 
«uch  Statul*»s,  we  are  not  confined  to  the  letter — arc  not  limited 
to  a  strict  construction.  We  are  to  look  to  the  spirit — the  in- 
tention of  the  Legislature,  and  sometimes  to  bring  within  the 
equity  of  the  act,  cases  excluded  by  its  terms,  because  such  eases 
are  within  the  mischief  proj)Osed  to  be  remedied.  "  It  is  the  du- 
ty of  Judges,  (says  Lord  Bacon,  speaking  ofremedial  Statutes,)  to 
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put  such  a  construction  upon  a  Statute,  as  may  redress  the  mis- 
chief, guard  against  all  nubtle  inventions  and  evasions  for  the  con- 
tinuance of  the  mischief,  jiro  privato  commotJo,  and  givo  life  and. 
strength  to  the  i^medy,  pro  bono  publico,  according  to  the  true 
intent  of  the  makers  of  the  law."  Bacon* 9  Ahridgeinent  tide 
ConUructiom  of  Statutes,  8.  3  Rep.  7.  1  Ibid,  123.  11  Rep.ll. 
Cro,  Car.  533.  Wo  propose  to  givo  life  and  strength  to  this  Act 
for  the  public  good.  See  Bailei/  r«.  huinpkin,  1  Kelly,  404  and 
5,  and  authorities  there  cited. 

It  is  admitted  tliat  by  viituc  of  this  Act,  the  plaintiffs  in  the 
judgment  may  assign  it.  This  is  according  to  the  letter,  for  it 
dcMslares  that  it  shall  be  lawful  for  the  plaintiffs  in  any  judgment  or 
execution,  to  sell  or  transfer  the  same.  The  decision  of  the  Cir- 
cuit Judge  does  not  controvert  this.  But  it  claims  that  the  Act 
fitops  right  there ;  that  the  aiithonty  under  it,  to  sell  or  transfer, 
is  confined  to  the  plaintiff,  and  the  moment  the  transferee  from 
him  is  satisfied,  the  judgment  and  executicm  having  performed 
their  functions,  having  fulfilled  their  destiny,  die.  The  whole 
alignment  in  favor  of  this  view  of  the  subject  consists  in  this,  to 
wit,  the  Legislature  have  not  said  in  so  many  words,  that  any 
body  but  the  plaintiff  may  assign  a  judgment,  and  not  having  so 
said  in  tenns,  no  one  but  tl-e  plaintifi'  has  authority  under  the 
Act  to  assign  it.  This  construction  is  too  literal.  So  literal,  that 
it  robs  the  Act  of  all  its  wisdom  and  all  its  utility;  it  kills  the 
spirit.  If  the  object  of  the  Statute  be  thus  limited,  the  Legisla- 
ture is  exiiibitcd  as  having  passed  a  useless  law,  without  any 
reasonable  object.  ])ut  if  a  more  enlarged  moaning  Ik)  given  to  it 
^if  it  be  so  construed  as  to  give  negotiability  to  judgments,  why 
then,  we  have  a  reason  and  an  object,  woithy  the  most  enlight- 
ened Senate. 

I  think  I  cannot  bo  mistaken,  when  I  say  that  the  Legislature, 
in  the  Act  before  us,  intended  to  make  juil'^nients  and  executions 
negotiable  by  written  assignment,  as  are  notes  or  bills  payable 
to  order.  They  intended  to  confer  u[)un  them  the  attributes  of 
a  negotiable  security — to  give  to  any  purchaser,  lor  value,  an  ab- 
solute property  in  them.  To  make  that  prop(U'ty  alienable.  To 
increase  the  number  of  transferable  securities,  and  thus  ])ron]()to 
the  ends  of  trade  and  commerce.  To  invite  investment  in  this 
kind  of  security  permanently — perhaps  an  additional  and  ycl  more 
commendable  object  was  to  prevent  the  coercion  of  payment  up- 
voL.  v.  47 
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on  defendants.  To  enable  a  needy  plaintiff  to  realize  cash  upon 
bis  judgment,  by  sale  to  him  who  could  wait  for  re-payment,  or 
to  him  to  whom  a  negotiable  security  would  be  as  available  as 
money.  Such  objects  were  not  fully  attained  by  the  Commou 
Law,  for  although  the  interest  in  judgments  was  assignable,  yet 
the  legal  title  was  not,  and  therein  their  negotiability  was  re- 
strained. Such  objects,  as  I  have  before  suggested,  make  this 
Statute  highly  beneficial.  They  are  in  accordance  with  the  busi- 
ness habits  of  our  pe6ple — are  humane,  safe,  and  commend  the 
wisdom  of  the  General  Assembly. 

That  such  was  the  intention  of  the  Legislature,  iliay  be  infer- 
red from  the  title,  which,  in  general  teims,  declares  it  to  be  an 
Act  '<  to  authorize  the  assignment  and  transfer  of  judgments  and 
executions,"  not  by  the  plaintiff  alone,  but  generally.  I  admit 
that  the  title  and  preamble  to  an  act  can  only  be  resorted  to 
when  the  body  of  the  Act  is  ambiguous,  and  that  in  this  case,  there 
is  no  ambiguity  in  the  letter  of  the  Statute.  There  is,  however, 
ambiguity  as  to  the  spiiit  and  intention.  It  is  so  ambiguous  as  to 
have  given  rise  to  various  constimctions  by  the  Circuit  Courts. 

Again,  it  is  not  denied  but  that  an  assignment  by  tlie  plaintiff 
subrogates  his  assignee  to  all  his  lights  in  the  judgment.  One  of 
these  rights  is  the  authority  to  assign.  That  goes  with  the  judg- 
ment. If  the  authority  in  him  is  conceded,  it  is  difficult  to  be- 
lieve that  he  does  not  transmit  it.  This  Court  has  held  that  a 
surety  who  pays  a  judgment,  and  takes  the  control  of  it,  under 
our  Statutes,  is  subrogated  to  all  the  rights  of  the  plaintiff.  So 
here,  we  believe  a  purchaser  from  the  plaintiff,  bonajide,  for 
value,  is  subrogated  to  all  the  rights  of  the  plaintiff  in  the  judg- 
ment. He  stands  in  his  shoes.  He  is  entitled,  by  the  Act,  to 
collect  it.  The  plaintiff  is  displaced,  and  he  located  in  his  seat. 
He  is  the  plaintiff.  The  defendant  has  a  right  so  to  regard  him, 
and  with  notice  of  the  assignment  an  acquittance  from  the  for- 
mer plaintiff  would  be  no  discharge.  The  assignee  alone  can  grant 
adischarge.  So  complete  is  the  subrogation,  that  the  assignor  is  as 
though  he  had  never  been  plaintiff.  The  Statute  authorizes  this  com- 
plete substitution;  it  places  the  assignee  in  the  place  of  the  plaintiff. 
As  he  there  stands,  what  are  his  rights  1  All  which  belonged  to 
the  plaintiff.     One  of  these  is  the  statutory  right  of  assignment. 

As  he  there  stands,  he  is  clothed  with  the  absolute  property  in 
the  judgment.     Now,  one  of  the  rights  inherent  in  property,  is 
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that  of  alienation.  It  exists  as  maUer  of  course,  and  may  be  ^ix- 
ercised  unless  restrained  by  law.  Once  admit  property  in  the 
assignee,  and  *it  seems  clear  that  he  may  sell  his  property.  It  is 
true  that,  at  Common  Law,  the  alienation  of  a  judgment  is  restrict- 
ed, but  this  judgment  comes  to  him  as  a  negotiable  security.  It 
comes  to  him  with  its  negotiability  unrestricted.  And  thu'Sf  as 
often  as  the  assignment  is  made,  the  subrogation  takes  place  with 
all  its  attendant  rights. 

But  a  more  satisfactory  view  of  this  Statute,  to  my  mind,  is  the 
following.  We  have  a  right  to  believe  that  the  Legislature  in- 
tended to  apply  a  remedy  commensurate  with  the  mischief. 

One  of  the  most  usual  and  familiar  rules  of  construction  is  to 
look  to  the  mischief  We  are  directed  to  look  there  in  order  to 
ascertain  the  extent  of  the  remedy.  And  when  we  have  meas- 
ured the  mischief  and  learned  its  length  and  breath  and  capaci- 
ty, we  are  prepared  to  determine  also  the  dimensions  of  the 
remedy.  It  is  not  a  fair  inference  that  the  Legislature,  when  un- 
dertaking to  remedy  a  mischief  of  the  Common  Law,  intended 
to  con'ect  it  in  part  only.  And  it  is  a  fair  inference  that,going  to 
work  to  remedy  a  mischief,  it  was  the  purpose  of  the  Legislature 
to  make  the  remedy  as  large  as  the  mischief  This  is  not  a  hy- 
pothesis of  our  own,  it  is  a  rule  of  construction  binding  upon 
the  Courts.  Now  the  mischief  of  the  old  law  was  not  alone  that 
the  plaintiff  could  not  assign  a  judgment  so  as  to  convey  the  legal 
title,  but  the  mischief  farther  was,  that  this  assignee  of  the  equit- 
able interest  in  it,  could  not  tmnsfer  the  legal  title.  The  remedy, 
therefore,  must  be  constnied  to  extend  to'tho  assignec*as  well  as 
to  the  original  plaintiff. 

At  all  events,  to  say  the  least  of  it,  the  case  of  the  assignee  is 
within  the  equity  of  the  Statute.  If  there  be  a  good  reason  why 
the  plaintiff  is  authorised  to  make  the  transfer,  the  veiy  same 
reason,  in  all  its  strength,  applies  to  his  assignee,  and  to  all  sub- 
sequent assignees.  Can  any  one  assign  a  reason,  founded  in  pol- 
icy, or  law,  or  equity,  why  the  Legislature  should  make  a  judg- 
ment negotiable  from  the  plaintilF  to  his  purchaser,  and  there 
arrest  its  negotiability  ?  Why  authorise  one  sale  and  no  more  ? 
No,  we  have  a  right  to  say  that  the  Legislature  in  applying  a  rem- 
dy  intended  to  cover  the  whole  mischief  If,  however,  this  con- 
struction of  the  Statute  be  unsound,  which  we  deny,  yet  the 
Court  erred  in  ruling  that  a  transfer  by  the  first  assignee  for  val- 
ue, was  a  payment  of  the  judgment,  and  extinguished  It, 
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At  Common  Law,  the  equitable  interest,  as  we  ha^e  seen,  was 
assignable,  not  only  by  the  plaintiff  himself,  but  by  any  subsubse- 
quent  assignee,  which  interest  both  a  Court  of  Equity  and  of 
Law,  would  protect.  Aside,  then,  from  the  Act  of  1829,  the 
purchaser  from  the  first  assignee,  who  presented  these  executions 
to  claim  the  money  in  the  hands  of  the  Court  for  distribution,  had 
in  them  an  interest  which  it  was  the  duty  of  the  Court  to  pro- 
tect. The  distnbution  of  money  is  an  equitable  proceeding.  The 
Court  is,  for  the  occasion,  acting  as  Chancellor.  As  such  he  ought 
to  have  recognised  and  protected  the  equitable  interest  of  the 
holder  in  the  executions.  The  Act  of  1829  does  not,  as  I  have 
before  said*  repeal  the  Common  Law,  but  is  an  enlargement  of  it. 

It  is  not  pretended  that  these  executions  were  fraudulently  kept 
open — if  they  were,  then  an  issue,  as  to  that  fact,  ought  to  have 
been  formed  and  sent  to  a  juiy  for  trial. 

Let  the  judgment  be  reversed. 

Per  Lumpkin,  Judge. 

Even  if  the  Act  of  1829  did  not  authorise  a  second  transfer  of 
an  execution,  so  as  to  vest  the  legal  right  in  the  assignee,  fand  I 
am  not  prepared  to  say  that  it  does,)  still,  I  would  concur  in  the 
judgment  of  reversal.  The  second  assignee  would  then  stand 
just  where  the  Jirst  did  at  Common  Law  ;  and  his  interest  would 
be  protected  in  Equity,  Its  purchase  by  him  would  be  no  pay- 
ment or  extinguishment  of  the  debt,  so  far  as  the  defendant  is 
concerned;  and  a  motion  to  distiibute  money  being,  according  to 
the  practice  in  our  Courts,  in  the  nature  of  a  proceeding  in  Chan- 
cery, the  rights  of  Price,  the  plaintiff  in  error,  should  not  have 
been  disregarded. 
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No.  41. — ^Wynn,  Shannon  &  Co.,  plaintifTs  in  error,  vs,  Pinck- 

NEY  B.  Cox,  defeDdant. 

£1.]  Parol  evidence  is  innilmissible  to  prove  any  contract  different  fmmlhe  writ- 
ten agreement,  uulesA  t'ix>m  fraud,  accident,  or  mistake,  the  instniuieut  fuiU  to 
speak  tfaereal  intention  oi  the  parties. 

Assumpsit,  in  Pike  Superior  Court.  Tried  before  Judge 
Floyd,  March  Term,  1848. 

The  facts  may  be  found  in  the  opinion  of  the  Court. ' 

Kino  &  Moore,  and  Powers  &  Whittle,  for  plaintiffs  in  er- 
ror, cited  and  commented  on  the  following  authorities. 

1  Kdli/,  18,  20.  3  Kelly,  216.  9  Conn.  401.  1  Espinasse, 
172.  1  Johns,  138.  7  Johns.  341.  2  P.  Wms.  203.  12  Johns. 
426.  15  lb.  433.  Angel  on  Lim.  226.  2  H.  Blaxik.  116.  1 
Bingham,  281.  2  More,  261.  1  Starkie,  N.  P.  C.  370.  Story 
Prom.  Notes,  505.     13  Jolim.  87.     5  East,  230-1.      Prince,  813. 

Wilson  &  Stark,  for  the  defendant. 

The  defendant  in  error,  on  the  hearing  of  the  cause  before  the 
Supreme  Court,  will  insist  on  the  following  positions,  and  rely 
on  the  following  authorities  : 

1st.  Position.  That  the  collection  of  the  notes  in  money,  is 
hindered  and  barred  by  the  subsequent  contract  of  the  parties 
changing  the  mode  of  payment. 

Law  vs.  Treadwell,  3d  Vol.  Fairf.  441,  444.  Baily  vs.  John- 
ton,^  Cowen,  115.  Erwin  vs.  Saunders,  1  Cotcen,250.  Trumbo 
vs.  Cartwright,  ^th  Marsh.  Ky.  Rep.  582.  Hill  Sf  Cowen*s  notes 
to  Phil.  Ev.  1477.  C^ossman  vs.  Fuller,  17  Pick.  171, 174.  Hay- 
good  vs.  Swords,  2  Baily,  305. 

2d.  That  the  subsequent  contract  was  founded  on  a  sufficient 
consideration ;  therefore  cannot  be  treated  as  a  nudum  pactum. 
Comyn  on  Contracts,  tit.  Con.  Story  on  Contracts,  tit.  Con. 
PoiDellon  Contracts,  tit.  Con.  pages  208,209,  217,  218,  219,220, 
22i  and  223.      Addison  on  Contracts,  18,  19,  27,  29,  31,  and  32. 

3d.  Though  in  this  case  one  person  made  the  promise  to  anoth- 
er (ov  the  benefit  of  a  third  party,  although  no  consideration  mov^ 
ed  such  third  party  or  peraon,  still  it  is  binding,  and  the  person  for  ^^ 
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whose  use  the  promise  is  made,  may  CDforce  it.     Comyn  on  Con- 
tra rt4,  21.     Stort/  on  Contracts,  src't  450,  and  210. 

4th.  That  the  admission  of  the  testimony  of  the  witnesses,  con- 
tradicts no  establi:<hed  iTile  of  law,  and  the  witnesses  do  not  con- 
tradict the  notes,  nor  the  bill  of  sale.  But  the  witnesses  are  call- 
ed to  8how  what  the  contract  was,  and  the  bill  of  sale  is  no  part 
of  the  contract,  a8  the  witnesses  show.  But  the  bill  of  sale 
shows  the  execution  or  rather  delivery  of  the  negroes,  and  amount 
of  consideration. 

5th.  The  rule  that  parol  evidence  is  admissible  to  contradict, 
add  to,  or  vary  written,  only  applic^s  when  the  writing  has  been 
made  by  and  between  the  parties  to  the  suit.  1st  Vol,  GreenUqf 
Ev.  sec,  279.  1st  Vol.  Poth,  on  Obi,  by  Eixins,p.  4,  c.  2,  art.  3, 
no.  766.  2  Starkie  Ev.  575.  2d  Vol.  Poth.  on  ObL  by  E^ansy 
pages  180, 185  and  186.     Addison  on  ContracU,  100,  161  and  162. 

6th.  Receipts  are  only  prima  fade,  not  conclusive  evidence  o£ 
the  facts  in  them,  and  may,  even  between  the  parties,  be  contia- 
<Ucted  by  other  proof.  1  Vol.  GreenleafEv.  stc,  305.  1  Kdl^s 
Repts^  23.     Addison  an  Contracts,  2. 

'  7th.  That  the  subsequent  offer  of  the  defendant  to  pay  the  mo- 
ney out  of  a  particular  fund  if  obtained,  was  conditional  and  not 
hinding,  for  want  of  consideration,  and  .for  want  of  the  assent  of 
the  plaintiffs,  and  if  binding,  it  was*  only  binding  out  of  that  par- 
ticular fund.     Addison  on  Contracts,  36,  34. 

8th.  Recapitulation  of  facts.  This  case  presents  persons  able 
to  contract.  Presents  them  willing  to  contract.  Presents  them 
as  having  absolutely  contracted.  Presents  them  at  the  house  of 
the  defendant  Presents  the  defendant  sending  for  one  of  the 
plaintiffs,  to  make  this  identical  arrangement.  Presents  the  fa- 
ther of  the  defendant  50  miles  from  home  with  his  negroes,  to 
make  some  aiTangement  Ivith  the  plaintiffs.  Shows  every  induce- 
ment Co  the  plaintxfib  to  make  this  contract.  Shows  a  valuable 
consideration  paid  to  the  plaintiffs,  in  addition  to  the  $900  on  the 
defendant's  notes,  to  wit :  the  value  of  $200  in  the  negroes,  over 
the  amount  paid  by  the  plaintiffs  for  the  negroes.  Shows  the 
plaintiffs  collecting  their  demands  out  of  the  defendant  in  this  way, 
Vrhen  they  could  not  do  it  in  any  other  way.  Shows  the  con- 
tract executed  advantageous  to  the  plaintiffs,  by  the  defendant 
through  his  father.  Shows  no  rule  of  law  to  have  been  broken^ 
Wo  therefore  contend,  "  that  the  contract  is  the  law  of  kselfl" 
the  evidence  to  show  what  the  precise  terms  of  the  contract 
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tww,  was  properly  admitted  by  the  Court.  That  the  finding  of 
the  jury  was  correct,  from  the  evidence  submitted.  That  the 
Court  below  did  not  err,  in  refusing  to  grant  a  new  trial.  1st 
Vol  Poth.  on  Obi,  by  Evans,  38,  22,  and  2d,  do,  28.  Powell  on 
Contracts,  99,  248,  249,  250,  202,  and  254.  Addison  on  Con- 
tracts, i47,  especially  ;   and  248.  249. 

By  tJie  Court,— ^liUMPKUi,  J,  delivering  the  opinion. 

An  action  of  assumpsit  was  brought  by  the  plaintiffs  in  error, 
Against  the  defendant,  in  the  Superior  Court  of  Pike  county,  on 
two  promissory  notes.  In  addition  to  the  general  issue,  S^c.  the 
defendant  filed  a  special  defence,  to  the  effect  that  the  claims  su- 
ed on  were  to  be  discharged  in  piofessional  services,  to  be  ren- 
dered by  the  defendant  as  an  attorney  at  law.  It  seems  that  in 
1842,  the  defendant  being  indebted  to  the  plaintiffs  in  the.  sum  of 
(900,  in  addition  to  the  demands  embraced  in  this  action,  Robert 
R,  Cox,  for  the  puipose  of  sustaining  the  character  and  credit  of 
hifl  son,  by  extricating  him  from  his  pecuniary  emban-a^smcnts, 
sold  the  plaintiffs  three  negroes,  to  wit :  a  woman  and  two  chil- 
dren, for  $1000,  8900  of  which  was  to  be  paid  by  the  cancella- 
tion of  the  defendant's  paper  tp  that  amount,  and  the  remaining 
JlOO  by  a  note  of  the  plaintiffs  to  R.  R.  Cox,  payable  at  ninety 
days.  The  following  bill  of  sale  was  executed  and  delivered 
with  the  slaves :  "  Received,  Gripfin,  February  24th,  1842,  of 
Winn,  Shannon  &  Co.  one  thousand  dollars,  m  full  payment  of 
diree  negroes,  to  wit,  Keziah,  and  her  two  children  Margaret  and 
William ;  all  of  which  negroes  I  warrant  to  be  sound  and  heal- 
thy, and  warrant  and  defend  to  the  said  Winn,  Shannon  &  Co. 
against  the  claim  of  all  person  or  persons  whatsoever." 

[Signed]  R.  R.  Cox. 

Parol  testimony  was  offered  and  admitted  on  the  trial  below, 
ta  shew,  that  in  addition  to  the  consideration  of  one  thousand  dol- 
lars, pui'porting  on  the  face  of  the  instrument  to  have  been  receiv- 
ed as  payment  in  full  for  the  property,  it  was  farther  understood 
and  agreed,  that  the  defendant  might  discharge  the  remainder  of 
bis  indebtedness  of  five  or  six  hundred  dollars,  in  professional 
services  to  be  rendered  as  an  attorney  at  law,  to  the  plaintiffs ; 
and  it  is  to  the  judgment  below,  admitting  this  evidence,  that  ex- 
ception is  taken.  r 

[1.]  It  is  not  pretended  that  the  bill  of  sale,  by  omissions  ov  vvv 
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seitionsji,  does  not  8i)eak  iliu  real  intention  of  the  parties ;  that  by 
fraud,  accident  or  mistake,  it  wad  diuwn  differently  from  wbat 
was  designed.     It  is  not  alleged  that  there  is  any  ambiguity,  eith- 
er patent  or  latent,  requiring  explanation.      There  is  nothing 
equivocal  in  the  terms  of  the  instrument,  to  make  it  necessary  to 
rosoit  to  the  circumstances  under  which  it  was  mrade,  to  ascer- 
tain its  meaning.     It  is  neither  more  nor  less  than  a  naked  at- 
tempt to  "  add   to "   a  written  instiiiment  by"  parol  evidence,  a 
stipulation   which  it  is  insisted  was  entered  into  at  the  time,  but 
which  the  parties  did  not  see  fit  to  have  incorporated.     We  are 
satisfied  that   this  cannot  be  done  without  infiin]^ng  one  of  the 
soundest  and  most  wholesome  rules,  which  Couits  of  justice  have 
devised,  for  the  security  of  private  property.     1«  McCknrd,   220. 
Ih.   209.      6  Hah.  174.      Minor,  270.      2  OccrL  329.      2  P«wi. 
1003.      I    Penn.    342.     8  VernU,  243.      4  W(uk.  C.  C.  22.  289. 
5  Petent,  390.     3  Stew.  140.     7  J.  J.  Marsh.   367.     1   Chip.  215. 
5  Cow.  144.     4  DalL  340.     2  Daf^^  137.      1  GallU,  388.     2  Port. 
29.     1  Ha7n.  184.     Cooke,  39.     6  Rand.  525.     2  Leigk,  630.    1 
Stew.  425.     2  Bai/y  94.     2  J.  J.  Marsh.  587.     1  Bai/,  307.      4  /. 
J.  Marsh.  583.     13  Pick.   121.     5  Pick.  506.     15  Pick.  66.    G 
Mass.  435.      5  Mass.  411.     4  New  H.  Rep.  21.     6  Bin.  488.     I 
Root,  196.      Ih.  160.      1  Miss.  74.     1  Cow.  249.     7  J.  J.  Marsh. 
133.     11  C(mn.  40.     4  Ham.  334.     12  East,  6.     1  Johns.  CJLJL 
282.     4  Ccm».  482.     1  5fter^.  R.  267.     2  Strc.  955.     3  Camp.  57. 
Crow?.  74.     8   Tai/n^.  92.     3  -Barw  SfAld.  333.      4  Pe^cr*.     1  Air. 
297-8.     These  authoiities  establish  not  only  the  general  proposi- 
tion that  all  previous  negotiations  resting  in  parol,  but  those  also 
which  were  had  at  the  titiu,  are  merged  and  extihgubhed  by  the 
writing ;  and  that  allowing  the  instrument  does  not  contain  the 
whole  contract,  oral  proof  is  inadmissible  to  supply  the  deficien- 
cy, unless  it  was  occasioned  by  some  fraud  practised  on  the  ven- 
dor, or  by  some  mistake  or  surprise  on  his  part. 

But  while  the  general  rule  is  not  denied,  it  is  sought  to  with- 
draw the  present  case  from  its  operation,  either  upon  the  ground 
that  the  instiiiment  here  is  a  mere  receipt,  and  therefore  liable  to 
be  explained,  or  even  contradicted,  or  else  that  the  entire  con- 
tract was  not  reduced  to  writing,  and  that  while  the  \yA\  of  sale 
is  complete  as  to  the  warranty  of  title  and  soundness,  it  does 
not  contain  the  whole  consideration  of  the  purchase. 

We  grant  that  a  receipt  is  an  exception  to  the  g^n^ral  rule. 
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that  Torbiil  evidence  is  inadmissible  to  vary  a  written  agi'eement; 
and  that  they  are  prima  facie  only,  and  not  conclusive  proof  of 
the  facts  recited  in  their  face.  We  hate  endeavored  to  show, 
however,  in  Tarver  vs.  Itankin,  3  Kelly ,  216,  that  there  is  a  limit 
even  to  this  doctrine;  and- to  establish  that,  if  a  receipt  is  given 
with  the  full  knowledge  of  all  the  cii-cumstances,  thqre  being  no 
misapprehension,  fraud  or  imposition,  parol  evidence  cannot  be]re- 
ceived,  to  contradict,  alter,  add  to,  or  diminish  it. 

But  we  apprehend  that  this  instrument  does  not  come  under 
the  exception  applicable  to  i*eceipts.  And  for  the  purpose  of  sus- 
taining the  judgment  which  we  feel  it  to  be  our  duty  to  render 
on  this  writ  of  error,  a  few  cases  will  bo  adduced  from  the  count- 
less number  which  are  sc-attered  broad  cast,  in  the  books  of  Re- 
ports. 

In  Emory  vs,  Ckase,  5  Green,  232,  one  Joshua  Emory  made  a 
grant  of  land,  by  deed  of  bargain  and  sale,  to  Chase,  his  son-in- 
law.  "  reserving"  to  the  grantor  **  the  improvement  of  the  one 
half  of  the  premises,  with  necessary  wood  for  family  use,  during 
bis  own  natural  life  and  the  life  of  his  wife,  H.  E.*'  In  a  contest 
between  the  widow  and  tenant,  afber  the  death  of  the  grantor, 
it  was  attempted  to  prove,  by  parol  testimony,  that  at  the  time 
the  deed  was  executed,  the  tenant,  in  addition  to  the  considera- 
tion expressed  in  the  instrument,  verbally  engraged  to  pay  the 
grantor's  debts,  amounting  to  (800,  or  $1000,  &c.  Counsel  for 
the  tenant  resisted  the  reception  of  the  parol  testimony,  on  the 
established  principle,  that  it  could  not  be  admitted  to  afiect  a 
deed,  which  was  free  from  any  latent  ambiguity. 

On  the  other  hand,  it  was  urged,  that  it  was  competent  to  show 
the  situation  of  the  family,  ami  the  value  of  the  estate  at  the  time 
of  the  conveyance,  (The  very  thing  which  was  allowed  to  be 
done  on  the  trial  below.  R.  R.  Cox  swore,  that  but  for  this  verbal 
undertaking,  he  would  not  have  taken  less  than  81200  for  the  ne- 
groes.) •  Weston,  J.  delivered  the  opinion  of  the  Court:  "  We 
are  clear  that  this  parol  testimony  is  inadmissible.  There  is  no 
latent  ambiguity  in  the  instrument ;  and  its  efiect  must  be  deter- 
mined by  the  legal  construction  of  the  terms  U8(h1." 

PreHon  vs,  Mereeau,  Executor,  2  W,  Black,  R,  1249,  was  an 

action  on  the  case  for  the  use  and  occupation  of  a  house  of  which, 

on  the  21st  of  July,  1775,  it  was  agreed  in  writing,  ''that  a  lease 

should  be  let  by  Christiana  Preston  to  Abraham  Gamago,  for 
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twenty-one  years  at  (£26  per  annum,  to  commence  from  Michael- 
mas, then  next."  On  the  trial,  the  plaintiff  offered  Co  show,  by 
parol  evidence,  that  besides  the  .£26  per  annum,  the  defendant 
had  agi'eed  to  pay  <€2  12s.  6d.  per  year,  being  the  ground  rent  of 
the  premises  to  the  ground  landlord.  DeGray,  C.  J.  rejected  the 
evidence,  and  awarded  a  non-suit.  Davy  and  Grose  moved  now, 
to  set  aside  the  non-suit,  alleging  that  this  was  evidence  not  to 
dUer^  or  vary,  but  to  exjiiain  the  agreement.  By  the  Coart.  "I 
am  clearly  a(  opinion,  that  the  Lord  C.  Justice  did  right  in  re- 
jecting this  proof.  Courts  should  be  very  cautious  in  admitting 
any  evidence  to  supply  or  explain  written  agreements." 

In  Stone  vs,  Vance  et  ah  6  Ohio  R.  246,  the  payee  of  a  note 
es^ecuted  to  the  maker,  the  following  receipt :  "  Received,  Dayton, 
Jan.  6,  1830,  of  Jacob  L.  Vance,  a  note-  signed  by  himself^  A. 
Harrison  and  R.  Dove,  payable  at  the  Franklin  Bank  of  Colum- 
bus, in  four  months  from  January,  1830,  for  $600,  which  note,  if 
discounted  at  said  Bank,  $500  is  to  be  applied  to  said  Vance's 
credit  with  the  'late  firm  of  Stone  &  Bostwick.  (Signed)  Na- 
thaniel F.  Stone."  An  attempt  was  made  to  show  that  the  writing 
did  not  contain  the  entire  understanding  of  the  parties,  which 
was  resisted;  on  the  ground  that  the  receipt  having  been  execu- 
ted and  delivered,  it  cannot  be  enlarged,  restrained,  contradicted 
nor  varied  by  parol  proof  of  any  agreement  made  before  or  at  the 
timeof  its  execution,  unless  there  is  some  latent  ambiguity.  And 
Wood,  J.  expressing  the  judgment  of  the  Court,  says,  "  This  is  in 
our  view  a  well  settled  principle,  and  one  which  ought  not  to  be 
overthrown." 

lu  Veacock  vs,  McCalh  Gilpin,  329,  it  was  decided  that  where 
shipping  aiticles  specify  the  wages  of  the  mate  of  a  vessel,  he 
cannot  give  parol  evidence  of  an  agreement  to  allow  him  other 
compensation.  Kittera,  of  counsel  for  the  libellant,  contended 
that  the  rule  now  adopted  for  the  admission  of  parol  evidence 
where  there  is  a  written  contract,  is,  that  it  shall  not  be  received 
to  contradict,  but  it  may  be  to  explain  it,  by  showing  what  pass- 
ed between  the  parties  at  the  time  it  was  made.  That  it  was  not 
necessary  that  this  contract  should  be  in  writing.  That  one  part 
might  be  in  writing,  another  in  parol.  That  the  evidence  did  not 
relate  to  the  wages  which  were  stipylatedj  but  to  compensation  of  a 
peculiar  and  additional  nature,  and  that  Courts  of  Admiralty,  es- 
pecially, would  protect  such  agreements,  though  not  stated  in 
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tbe  articles.  Dtinlap,  for  the  respondent,  ^nswereJ  that  the  ar- 
ticles contained  the  whole  of  the  contract  between  the  parties, 
and  the  attempt  made  was  to  vary*  that  contract.  It  is  an  en- 
deavor to  prove  that  the  libellant  is  entitled  to  a  higher  compen- 
sation than  that  stated  in  the  articles.  They  are  the  written  and 
solemn  evidence  of  the  contract.  The  object  of  the  law  is  to 
prevent  these  verbal  arrangements,  and  to  ascertain  in  a  solemn 
form,  tbe  rights  and  duties  of  all  parties.  The  decisions  of  the 
Courts  of  Admiralty,  and  Common  Law,  have  uniformly  sus- 
tained this  principle — citing,  1  Storifs  Laws,  102.  Ahhott*s  Ship^ 
j^iM^,  434, 441.  BartJett  vs,  Wyman^W  Johns.  1l,2^(^,  Johnson 
t».  Dalian,  2  Cowen,  543.  White  rs,  Wilson,  2  Bos.  Sf  Full  116. 
Blswortk  vs,  Woolmore,  5  Espinasse,  84.  Judge  Hopkinson  re 
jeoted  th^  evidence. 

Qazeway  vs,  Moore,  Harper's  L,  Rep.  401,  was  a  case  of  this 
sort.  Defendant  gave  to  plaintiff  a  note  for  1 8  ),  "  for  the  hire 
of  his  negro  man,  Abraham."  Moore  took  up  the  note  when  it 
fell  due.  Grazeway,  however,  claimed  the  further  sum  of  $20, 
upon  proof  of  a  verbal  agreement  between  Moore  and  himself, 
that  he  would  pay  that  much  more  than  the  sum  expressed  on 
the  fkce  of  tbe  paper,  provided  cotton  should  bring  $3  per  hun- 
dred that  season.  The  opinion  of  the  Court  was  delivered  by 
Mr.  Justice  Gantt.  ^'  The  note  which  was  taken  to  secure  the 
payment  of  the  hire,  expressed  on  its  face  the  consideration 
which  was  to  be  paid.  It  is  unqualified  in  the  terms  used,  and 
purports  to  be  the  entire  sum  which,  by  the  agreement,  was  inten- 
ded to  be  paid  for  the  services  of  the  negro.  Whatever  views, 
therefore,  may  have  been  entertained  by  the  parties,  previous  to 
giving  the  note,  they  must  give  way  to  the  certain  and  fixed  terms 
expressed  in  the  writing,  which  consummated  the  contract  be- 
tween them.  It  would  be  of  dangerous  tendency  to  permit  a 
written  ^contract,  the  terms  whereof  are  explicit,  and  constitute 
the  Ittirbj  which  it  is  to  be  judged  of,  to  hv  impugiied  and  va- 
ried by  onl  testimony.  This  principle  would  clearly  l)e  violated, 
if  it  were  competent  for  the  plaintiff  to  prove  an  additional  sum 
beyond  that  expressed  in  Moore's  written  agreement,  for  the 
bire.^'  "  There  would  be  no  end  to  litigation,  were  it  other- 
wise. A  man  entering  into  a  conti-act  might  be  made  to  answer  in 
as  many  different  ways,  as  the  teims  of  the  contract  might  be  va- 
ned  1^  human  ingenuity.   This  would  lead  to  grea.  injustice,  cru. 
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elty  and  wrong.  Fortunately  for  mank  ind,  this  is  not  the  rule 
of  jurisprudence  here  or  elsewhere." 

On  the  28th  of  August,  1822,  Thotnas  Spier  executed  a  wri- 
ting, in  the  following  words :  "  Received  of  James  Clay,  four 
hundred  and  fifty  dollars  in  full  payment  for  two  negroes,  and 
Dave  her  son,  for  which  negi'oes  I  do  warrant,  and  forever  de- 
fend the  light  and  title  to  said  negroes,  against  all^claim  or  claims 
whatsoever,  and  likewise  do  warrant  them  ta  he  sound  and  heal- 
thy«  Whereunto  I  put  my  hand  and  seal.  (Signed)  Thomas 
Spier,  [L.  S.]  Witness,  G.  M.  Smith." 

Afterwards  Spier  and  Clay  being  together,  Cl&y  called  on  a 
witness,  and  informed  him  that  he  wished  him  to  take  notice  that 
the  writing  above,  was  given  under  the  following  conditions,  to 
wit :  That  Clay  had  l6aned  Spier  $100,  and  that  Clay  was  about 
to  go  to  Virginia ;  if  on  his  return,  Spier  should  pay  the  9100,  then 
Speir  should  retain  the  slaves,  named  in  .the  instrument;  but  if  he 
did  not  pay  the  $100,  then  Clay  was  ta'pay  the  plaintiff,  (Spier,) 
$350,  in  addition  to  the  $100,  and  keep  the  slaves.  Clay  W/ent  to 
Virginia,  leaving  the  slaves,  and  shortly  thereafter  died,  without  re- 
turning ;  his  administrator  took  possession  of  te  negroes,  and  suit 
was  brought  for  the  $350,  on  the  express  promise  of  Clay.  The  pre- 
siding Judge,  Daniel,  cliarged  the  jury,  that  the  bill  of  sale  ackno* 
wledged  the  receipt  of  the  purchase  money  of  the  slaves,  and  that 
the  parol  evidence  was  inadmissible  to  establish  an  entirely  di^ 
ferent  contract.  That  if  the  parties  understood  what  they  were 
about  when  the  writing  was  executed,  and  there  was  no  fraud  in 
the  procurement  of  it,  then  the  acknowledgment  as  to  the  con- 
sideration could  not  be  varied.  The  jui-y  having  found  for  the 
defendant,  the  case  was  carried  up  to  the  Supreme  Court  of  N. 
Carolina.  L.  Martin  for  the  appellant  asked,  '<  what  part  of 
this  transaction  is  it,  that  we  call  a  contract  ?  Is  it  not  the  agreement 
in  writing  between  the  parties  to  transfer  the  title  to  the  slaves  for 
$450  ?  Does  it  vary,  add  too,  or  contradict  any  part  of  the  con- 
tract, to  prove  this  agreement  ?  A  party  may  prove  other  con- 
siderations than  those  expressed'in  the  conveyance,  &c.  Hawks 
for  appellee,  referred  to  the  previous  adjudications  in  that  State, 
and  was  about  to  examine  how  far  the  consideration  was  made 
out  for  the  defendant':S  promise,  when  he  was  stopped  and  die 
judgmept  below  affirmed,     4  Hawk's  L,  and  E,  R,  22. 

As  wds  said  by  Chief  Justice  Taylor,  in  tho  ptevioos  case  of 
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Brockett  vs.  Foscue,  how  manifest  the  justice  of  the  plaintiff's 
claim  in  this  case^  how  anconscientious  ihe  defence.  And  under 
such  circumstances,  how  desirous  are  Couits  to  asceitain,  if  pos- 
aible,  some  solid  ground  of  law,. on  which  the  right  can  rest..  But 
at  every  turn,  this  stuhbom  rule  stares  you  in  the  face,  that 
you  cannot  by  parol  contradict  the  writing. 

On  this  rule,  Lord  Coke  ol^serves,  "  it  would  be  inconvenient 
that  matters  in  writing,  made  by  advice  and  or  consideration,  and 
which  finally  import  the  certain  tnith  and  agi*eement  of  the  par- 
ties, should  be  controlled  by  an  averment  of  parties,  to  be  pro- 
ved by  the' uncertain  testimony  of  slippery  memory ;  and  it  woiild 
be  dangerous  to  purchasers  and  all  others  in  such  cases,  if  such 
mude  averments;  against  matter  in  writing,  should  be  admitted." 
Earl  of  Rutland* s  Ca,  5  Rep,  26,  a,  first  resolution. 

And  again,  in  the  language  of  Loixl  Ellenborough,  it  might  be 
said,  .'*  if  the  parol  evidence,  were  admissible  in  this  case,  in  wliat 
instance  might  not  a  party,  by  parol  testimony,  superadd  any 
^erm  to  a  wntten  agreement,  which  would  be  setting  aside  all 
written  contracts  and  making  them  of  no  effect.'' 

We  will  only  add,  that  we  not  only  consider  this  a  salutary 
mle  of  law,  but  it  is  equally  a  rule  of  cbmmon  sense,  that  wntten 
contracts  should  not  be  controlled  by  oral  testimony.  In  des- 
pite oihard  cases,  which  usually  make  badlow,  we  have  labored 
to  uphold  this  iiile  in  all  its  stringency.  The  various  conceptions 
of  different  minds  on  the  same  subject,  the  liability  of  all  per- 
sons to  misapprehension  and  forgetfulness,  the  influence  of  pas- 
sion,  prejudice  and  interest,  render  parol  agreements  at  all  times 

.  uncettain.  But  litera  scripta  fnanet.  We  hold,  that  the  verbal 
evidence  in  this  case,  was  improperly  admitted,  and  on  this  ac- 
count a  new  trial  must  be  granted. 

We  are  not  sure  but  that  the  motion  for  anew  trial  in  the  Court 
below,  ought  to  have  been  sanctioned,  on  the  grouud  that  the 
verdict  ot  the  jury  was  contrary  to  evidence.  Two  wit- 
nesses were  examined  in  behalf  of  the  defendant,  R.  R.  Cox, 
his  father,  who  sold  the  slaves  to  the  plaintiffs,  and  Gabriel  H. 

.  Cox,  a  brother.  Their  evidence  is  pretty  much  tire  same.  The 
latter  being  only  present  a  pait  of  the  time  while  the  trade  was 
Begotiating.  I  will  refer  to  the  testimony  of  the  old  gentleman  ; 
one  whose  recollection  is  fulland  distinct,  respecting  the  transac- 

.  tion.    He  states  that  his  reason  for  making  the  sale  was,  that  the 
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defendant  was  indebted  to  the  plaintiffs  more  than  he  was  able  to 
pay,  and  not  wishing  to  see  a  son  of  his  involved,-  and  without 
the  means  of  satisfying  his  just  debts,  and  uaderstanding  that 
suit  was  about  to  be  iiiistituted  against  his  son,  and  hoping  to  re- 
lieve him  from harrassment,  he  went  to  Griffin,  and  sent  for  John 
O.  Wymi,  one  of  the  firm  of  Wynn,  Shannon,  &  Co.  to  come  and 
see  the  negroes.  On  the  arrival  of  Wynn,  he  infoimed  him  of 
his  motive  in  selling  the  property,  and  proposed  that  if  he  would 
give  him  a  ^ir  price  foi*  the  negroes,  and  wait,  and  not  sue  for 
the  balance,  he  would  let  them  go.  "  The  precise  termSf"  says 
thb  witness,  "of  the  contract,  were,  that  $1000  was  to  he  given  fir 
the  negroes,  $900  was  settled  on  the  spot,  forydefindant^iti  notes  tak* 
en  from  said  Wynny  and  credits,  and  $100  in  plaintiffs*  noterpaya* 
hie  to  me  in  ninety  days,**  The  witness  continues  :  *'He  promis- 
ed me  not  to  sue  for  the  balance,  and  bound  himself  to  give  de- 
fendant collecting  business  for  plaintiffs  in  as  many  counties 
as  defendant  could  attend,  and  which  he  represented  wonld 
be  more  thap  sufficient  to  pay  the  residue  of  the  debt;  and 
that  if  the  defendant  had  to  be  sued  for  the  balance,  Wyna 
psomised  that  he  would  give  to  defendant  the  collecting  of  the 
claim  agaii^st  himself;  and  that,  in  consideration  of  these  promis- 
es, he  let  the  negroes  go  at  $:^00  less  than  he  would  otherwise 
have  taken  from  them." 

Which  of  these  undertakings,  on  the  part  of  the  plaintifi&,  wiD 
the  defendant  seek  to  enforce  ?  To  give  him  collecting  business 
sufficient  to  discharge  his  remaining  liability, ^  is  one  thing,  and 
to  allow  him  to  sue  himself,  another,  and  a  very  different  agi'ee* 
ment.  Can  the  true  intent  and  meaning  of  this  transaction  be 
misunderstood?  The  father  of  the  defendant,  understanding 
that  his  son  was  likely  to  be  pressed,  seeks  an  interview  with  his 
creditor.  He  is  prompted  to  take  this  step  by .  the  most  praise- 
worthy motives.  The  parties  meet  and  talk  the  matter  over. 
The  price  of  the  property,  and  the  mode  of  payment,  are  agreed 
on ;  $900  of  Pinkney  B.  Cox's  debts  is  cancelled,  and  the  pur- 
chasers give  their  note  at  90  days  for  the  other  $100.  And  this 
is  the  entire  conti*act,  and  it  is  reduced  to  wnting.  The  credi- 
tors, in  a  spirit  of  corresponding  good  feeling,  promise  to  wait 
for  the  rest  of  their  debt.  (The  proof  shows  that  .they  delayed 
more  than  two  years  before  this  action  was  commenced.)  Also, 
that  they  would  patronize -the  defendant  in  his  prole88ion»  as- 
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presehig  the  belief  that  their  collections  in  that  region  of  country, 
vould  pay  him.  enough  to  meet  the  balance  of  his  liability.  At 
any  rate,  if  they  were  forced  ultimately  to  sue,  they  agreed  that 
they  would  employ  him  to  sue  himself.  Was  there,  in  all  this, 
any  legal  or  valid  agreement,  which  would  extinguish  the  notes 
which  are  the  foundation  of  this  suit  ? 

Mr,  P.  B.  Cox,  himself,  does  not  sepm  so  to  have  understood  it, 
For,  on  the.  22d  of  July,  1843,  some  seventeen  months  after- 
wards, he  addressed  a  letter  to  the  plaintiffs,  in  which  he  says  : 
"Money  is  «o  scarce  I  can  hardly  get  enough  to  live  on,  let  alone 
Ufkat  laughtto  hdvejbr  you.  I  have  sold  property  of  the  Co.  (mean-: 
ing  the  Monroe  R.  Road  Co.)  but  it  is  hung  up  for  division,  and  claim- 
ed by  other  Ji,  fas,  so  that  I  will  have  to  sell  again,  which,  as  you 
will  aee  shortly,  I  am  about  to  do.  I  write  no  more,  but  am 
yours,  &c."  And  again,  on  the  25th  of  December,  of  the  same 
year,  (1843,)  he  writes  :  **  I  have  some  money  hung  up,  arising 
from  the  sales  of  property  of  the  Monroe  R.  Road  Co.  which,  if 
I  be  lucky  or  fortunate  enough  to  obtain,  you  shall  be  paid  ;  you 
shall  be,  if  I  am  not  left  out  of  it." 

Now,  without  deciding  the  question  mooted  at  the  bar,  as  to 
whether  or  not  the  defendant  would  not  be  bound  upon  these 
subsequent  promises,  based  upon  the  old  debt,- 1  would  submit, 
that  tbey  show  most  conclusively  that  Mr.  Cox  did  not  consider 
himself  protected  from  payment,  under  the  original  contT'act  made 
with  his  father.  He  acknowledges  his  liability,  and  that  the  mon- 
ey ought  to  be  paid,  and  while  apparently  using  all  diligence  to 
obtain  the  means  of  meeting  this  demand,  he  regrets  his  inability 
to  do  so,  owing  to  the  scarcity  of  money.  But  in  these  later 
writings,  or  in  the  firsts  not  one  word  is  uttered  as  to  the  agree- 
ment which  is  now  sought  to  be  established  by  the  parol  tes- 
timony. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  order  a  new  trial. 
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No.  42.— ^Hos.   T>4  Johnson,  plaintiff  in  error,  m.  Georgb  W» 

Hall»  defendant. 

■ .  » 
[i.]  Where  iiot<is  were  pliiced  iu  the  hiiiids  of  a  Justice  of  th«>  Peace  for  colleo 
tion,  by  mxt,  rdu  ubilc  the  suit  was  peudiug,  t be  defendnut  paid  then  off,  and 
took  lip  the  notes  from  tbe  Justice,  beffvre  judgment — \eldf  that  the  Justice 
was  a  con(>ctii>g  ofti(^er,  and  authorised  to  receive  the  money,  and  liable,  un- 
der the  Statute  of  this  State,  to  be  ruled  therefor  m  the  Superior  Court,  for 
money  received  ur  collected  by  hini»  iu  bit}  official  capacity. 

Assumpsit,  in  Pike  Superior  Court,  tried  before  Judge  Floyd, 
March  Term,  1848. 

This  action  was  brought  in  the  Court  below,  by  the  defendant 
in  error,  against  the  plaintiff  in  error,  upon  uine  promissory  notes, 
eight  of  which  were  for  thirty  dollars  each,  and  one  for  six  dol- 
lars and  twenty -three  cents,  sdid  notes,  dated  2l8t  March,  1840, 
and  due  the  9th  September  thereafter.  Instead  of  making  pro- 
■;,  fert  of  the  notes,  the  first  count  specially  alleged  as  follows: 
"  And  your  petitioner  sheweth,  that  on  the  sixth  day  of  March,  in 
"the  year  eigbteen  hundred  and  foity-one,  he  placed  said  notes 
"  in  the  hands  of  Jacob  Crow,  constable  of  tbe  four  hundred  and 
ninety-eighth  company  district  of  Georgia  Militia,  in  Henry 
counlVt  for  collection;  who  broughtsuits  thereon  in  the  Justice's 
"  Court  of  said  district,  returnable  to  the  April  tenn  of  said  Jus- 
"  tice's  Court,  of  said  district,  in  the  year  eighteen  hundred  and 
"forty-one,  before  Henry  Banks,  then  and  there  a  .Justice  of  the 
"  Peace,  in  and  for  said  district ;  that  the  said  Thomas  D.  John- 
"  son,  at  the  Court  to  which  the  said  suits  were  returnable,  craft- 
"  ily,  subtly,  and  intending  to  deceive  and  defraud  your  petitioner, 
"  then  and  there  induced  and  prevailed  upon  the  said  Henry 
*•  Banks,  Justice  of  the  Peace,  as  aforesaid,  to  receive  of  him,  the 
"  said  defendant,  the  sum  of  two  hundred  and  forty-six  dollars 
**  and  twenty-three  cts.,  with  the  interest  then  due  upon  said  prom-  • 
"  issory  notes,  in  depreciated,  uncurrent,  and  valueless  Bank  notes, 
"  to-wit,  of  the  Monroe  Rail  Road  and  Banking  Company,  which 
"  the  said  defendant  then  and  th*ere  well  knew  to  be  uncurrent 
"  and  valueless,  and  which  the  said  Henry  Banks,  Jiistice  of  the 
"  Peace,  as  aforesaid,  did  then  and  there  receive,  and  did  then 
"  and  there  deliver  up  to  the  said  defendant,  his  promissory  note8 
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"  aforesaid ;  which  Bank  notes  your  petitioner  had  previously  re- 
**  fitted,  and  did  then  and  there  refuse  and  still  doth  refiise  to  re- 
**  ceivo  in  discharge  of  said  promissory  notes."  Tbe  second 
count  declai'ed  upon  the  indebtedness  of  the  defendant,  by  virtue- 
of  nine  notes  of  like  character,  with  those  mentioned  in  the  first 
<k>unt,  in  the  sum  of  $246  23,  excusing  profeit  under  the  circum< 
stances  above  detailed. 

The  defence  consisted  of  the  pleas  of  non  assumpsit,  and  of 
the  Statute  of  limitations,  first,  because  "  no  right  of  action  h^th 
accrued  to  the  plaintiff,  to  sue  for  and  recover  damage  by  reason 
of  the  said  defendant  having  induced  and  prevailed  on  said 
Henry  Banks,  Justice  of  the  Peace,  as  a&resaid,  to  receive 
said  bills  as  is  pleaded  in  plaintiff's  declaration,  within  four 
years  next  preceding  the  commencement  of  this  suit."  And 
secondly,  **  that  he,  defendant,  did  not  undertake  or  promise,  in 
"  manner  or  form  as  the  said  plaintiff  hath  above  thereof  set 
**  forth  and  alleged  within  four  yeara  previous  to  the  commence- 
"  ment  of  this  suit." 

When  this  cause  came  on  to  be  tried  in  the  Court  below,  thb 
counsel  for  the  defendant,  Johnson,  demurred  to  the  declaration-r*- 
1st.  To  the  first  count,  because  the  gist  of  the  action  in  this 
case,  was  the  alleged  fraud  of  the  defendant,  in  inducing  the  Jus^ 
lice  of  the  Peace,  who  was  a  collecting  officer  and  agent  for  the 
plaintiff,  in  receiving  the  money,  to  accept  the  bills  of  the  Men- 
roe  Rail  Road  and  Banking  Company,  in  payment  of  the  notes, 
and  such  fraud  was  not  plainly,  fully,  and  distinctly  set  foith  in 
the  declaration ;  nor  did  the  declaration  set  forth  that  any  false, 
fraudulent,  or  deceitful  means  were  employed  by  the  defendant, 
to  mduce  the  acceptance  of  the  bills  in  payment  of  the  notes,  nor 
did  the  declaration  shew  what  those  means  were. 

2d.  Because  from  the  plaintiff's  own  statement  in  the  declara- 
tion, the  debt  had  been  paid  to  the  Justice  of  the  Peace,  author- 
ised by  law  to  receive  the  same. 

.  3d.  Because,  it  did  not  appear,  from  the  declaration,  that  either 
the  Justice  of  the  Peace  or  the  plaintiff  had  ever  relied  on  any 
representations  of  the  defendant,  or  that  either  of  them  had  ever 
been  defrauded  or  deceived  thereby. 

4th.  Because,  if  the  plaintiff  dissented  from  the  act  of  the  Jus- 
tice of  the  Peace,  in  receiving  the  money  in  satisfaction  of  the 
debt,  he  should  have  done  so  within  a  reasonable  time,  and  that 
TOL.  V.  49 
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his  dissent,  together  with  a  tender  of  the  bills  back,  should  be 
aveiTed  in  the  declaration. 

And  to  the  second  count,  because  it  contained,  per  se,  no  suffi- 
cient cause  of  action,  and  no  description  of  the  notes.  An  on 
argument  being  had,  the  Court  below  overruled  all  the  grounds  of 
the  demurrer  assumed  to  both  colints  of  the  declaration ;  and  de- 
cided that  under  the  circumstances  set  foith  in  the  declaration,  die 
Justice  of  the  Peace  was  not  a  collecting  officer  according  to 
law,  nor  did  the  law  make  him  the  agent  of  the  plaintiff  in  re- 
ceiving the  iponej,  nor  in  delivering  up  the  notes.  The  counsel 
for  the  defendant  excepted. 

The  trial  proceeded,  and  the  plaintiff  proved  by  Kingsberry, 
his  agent,  the  placing  of  the  notes  in  the  hands  of  the  constable 
for  collection,  without  instructions  as  to  what  sort  of  funds  he  was 
to  receive  in  payment.  That  when  informed  of  the  payment  in 
Monroe  Rail  Road  money,  he  declined  receiving  it ;  that  the  notes 
had  never  been  paid  in  any  other  funds  within  his  knowledge,  and 
that  on  one  occasion  previous  to  the  notes  being  placed  in  suit, 
he  had  a  conversation  with  the  defendant,  Johnson,  who  pro- 
posed to  pay  him  in  that  sort  of  money,  and  that  witness  declined 
receiving  funds  of  that  character.  The  witness  then  proved  the 
contents  of  the  notes,  as  alleged  in  the  first  count.  It  was  then 
proven  by  A.  A.  Graulding,  that  in  the  spring  of  1841  he  believed 
the-  bills  of  the  Monroe  R.  R.  and  Banking  Company,  were  about 
some  ten  per  cent,  below  par  in  Augusta,  as  were  most  of  the 
suspended  Banks  of  Middle  and  Western  Georgia ;  that  a  very 
large  portion  of  the  currency  of  Pike  and  Henry  counties  con- 
sisted of  the  bills  of  that  Bank,  and  were  by  many  received  as 
current  at  par;  and  that  on  a  final  distiibution  of  the  assets  of  the 
Bank  (M.  R.  R.)  the  bill  holders  received  a  dividend  of  between 
sixty-five,  and  eighty  cents  in  the  dollar.  Andrew  R.  Moon  testi- 
fied that  in  the  spring  of  1841,  the  bills  of  said  Bank  were,  be- 
low par. 

The  testimony  of  Henry  Banks,  the  said  Justice  of  the  Peace, 
taken  by  commission,  was  then  offered  in  evidence  by  the  plain- 
tiff, which  was  objected  to  by  defendant's  counsel,  on  the  ground 
that  said  Banks  was  interested  in  the  event  of  the  suit,  and  be- 
cause the  record  of  a  recovery  in  this  case  could  be  used  as  evi- 
dence in  another  action  which  might  be  brought  against  him  by 
the  plaintiff.     The  Couit  below  overruled  the  objection,  and  the 
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counsel  for  the  defendant  excepted.  The  depositions  of  Banks 
were  then  read  in  evidence  to  the  jury,  which  proved  that  said 
notes  were  placed  in.  his  hands  by  the  constable  for  suit ;  that 
summonses  were  issued,  returnable  to  the  Justice's  Court  in  1841, 
and  were  paid  6f[  by  the  defendant,  John«on,  at  the  term  of  the 
Justice's  Court  in  April,  1841,  in  bills  of  the  Monroe  Rail  Road 
and  Banking  Company;  that  the  notes  were  given  up  to  Johnson, 
who  burned  them  in  the  presence  of  witnesses ;  that  afterwards. 
Col.  Clark,  plaintiff 's  attorney,  sei-ved  witness  with  a  notice  that 
gold  and  silver  would  be  required,  or  bills  on  the  Banks  -  of  the 
city  of  Augusta,  &c. ;  who  was  informed  by  witness,  on  receiv- 
ing the  notice  that  he  had  ali*eady  collected  said  notes  in  Monroe 
Rail  Road  money,  which  he  refused  to  accept.  This  witness  fur- 
ther testified,  that  when  he  received  said  bills,  they  were  current 
and  at  par  at  McDonough,  Henry  county;  that  he  received  bills 
of  that  Bank  for  all  debts  due  himself,  individually,  and  as  a  Jus- 
tice of  the  Peace,  and  all  others,  as  far  as  he  knew,  received  such 
bills  in  payment  of  debts.  The  defendant,  wheii  he  paid  the  mo- 
ney to  witness,  did  not  say  anything  to  shew  that  he  was  doubt- 
ful of  the  money ^  Witness  received  the  bills  in  good  faith,  and 
had  no  doubt  at  the  time,  but  that  it  would  be  satisfactory  to  the 
plaintiff.  The  plaintiff  here  closed,  and  the  counsel  for  the  de- 
fendant offered  no  testimony,  but  moved  the  Court  below  for  a 
non-suit,  because  the  plaintiff's  remedy,  if  ever  he  had  one,  was 
^barred  by  the  Statute  of  Limitations.  The  Court  below  over- 
ruled the  motion,  deciding  that  the  Sta,tQte  ha  plead.  Jour  years  he 
ing  the  time  mentioned  in  the  pleas,  did  not  apply  to  a  case  like 
thisv  six  years  being  the  time  limited  in  the  Statute  .applicable  to 
this  ^^ase.  To  which  the  defendant's  counsel  excepted  upon  the 
following  grounds : 

1st.  Because  the  plaintiff's  right  of  action  on  the  notes  is  bar- 
red by  the  delivei-y  and  cancellation  of  the  notes,  as  proved  by  the 
evidence,  and  this  being  an  action  on  the  case  founded  on  the 
fraud  committed  by  the  defendant,  in  prevailing  on  the  Justice  of 
the  Peace  to  receive  the  bills  in  payment,  the  plaintiff's  right  of 
action  accrued  immediately  on  the  perpetration  of  the  fraud,  and 
more  than  four  years  having  elapsed  between  that  time  and  the 
oommencement  of  the  suit. 

2d.  Because  the  Court  erred  in  deciding:  that  this  action  is 
founded  on  the  notes;  the  notes  themselves  not  being  set  forth  or 
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sufficiently  described  in  either  count  of  the  declaration,  they -could 
not  be  considered  as  the  foundation  .of  the  suit. 

The  Court  below  charged  the  jury,  fully  sustaining  and  affirm- 
ing his  previous  ruling  and  decisions  made  in  the  progress  of  the 
cause,  and  told  the  jury  plainly,  that  in  the  opinion  of  the  Court, 
the  defendant  was  in  Court  without  any  sufficient  plea  -  or  evi- 
dence, and  that  they  ought  to  find  for  the  plaintiff  the  amount  of 
principal  and  interest  due  on  the  notes,  and  this  they  could  do 
either  with  or  without  retiring  from  the  box  as  they  might  think 
proper.  The  Court  below  also  charged  the  jury,  that  there  was  no 
evidence  to  show  that  the  Justice  of  the- Peace  was  the  agent  of 
the  plaintiff  to  collect  the  notes,  and  that  by  law  he  was  not  a  col- 
lecting officer  before  judgment.  To  which  charge  of  the  Court 
the  defendant  excepted — 

Ist.  Because  the  Court  erred  in  charging  the  jury  that  the  Jus- 
tice of  the  Fe^ce  was  not  a  collecting  officer,  and  that  consequent 
ly  the  paymetn  to  him  was  po  payment. 

2d.  Because  the  Court  erred  in  charging  the  jury  that  there 
was  no  evidence  to  show,  that  the  Justice  of  the  Peace  was  the 
agent  of  the  plaintiff,  authorized  to  collect  the  notes. 

dd.  Because  the  Court  erred  in  charging  the  jury,  that  the 
Statute  of  limitations  was  not  properly  pleaded  in  this  case,  and 
that  six  years  was  the  time  limited  by  law,  as  a  bar  to  this  action, 
and  not  four  years,  as  insisted  on  in  the  pleas. 

4th.  Because  the  Court  erred  in  instructing  the  jury,  that  the 
defendant  was  in  Court  without  any  sufficient  plea  and  any  evi- 
dence, ^and  that  the  juiy  ought  to  find  for  the  plaintiff  the  amount 
of  the  notes  w^ith  interest,  and  this  they  might  do  without  leaving 
the  box,  or  after  leaving  the  box,  as  they  might  think  proper. 

.• 

Upon  the  foregoing  exceptions,  the  errors  complained  of  are 
assigned. 

Stark,  for  plain tifi  in  error,  cited,  2  Kelly ^  54,  55.  Hotchkisi^ 
657,  660.  Story  on  Agency  ^87  to  93.  Chitty  on  Bills,  394,  425. 
1  Stark.  Rep.  300.     13  John.  483. 

Arnold,  for  defendant  in  error,  cited,  3  ^KeZ/y,  261.  Prince, 
453,  511. 
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By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  Court  below  did  not  en*,  in  our  judgment,  in  ovciTuling 
the  defendant's  demuiTer  to  the  declaration,  or  in  refusing  to 
nonsuit  the  plaintiff,  on  the  ground  that  the  plaintiff's  demand 
was  barred  by  the  Statute  of  Limitations,  nor  for  admitting  the 
testimony  of  Banks;  The  delaration  is  drawn,  it  is  ti'ue,  in  quite 
an  informal  manner,  but  wo  think  it  is  substantially  an  action  of 
assumpsit  on  the  notes,  and  not  an  action  on  the  case  for  fraud. 
The  allegation,  as  to  the  manner  in  which  the  notes  were  paid 
to  the  magistrate,  and  the  destruction  of  the  same,  we  consider 
to  be  intended  as  an  excuse  for  not  making  profert  of  the  notes  ip 
the  declaration.  The  principal  question  which  we  shall  consider, 
ai{d  which  must  control  tiiis  case  is,  whether  a  Justice  of  the 
Peace,  in  this  State,  is  a  collecting  officer ;  the  Court  below  being 
of  the  opinion  that  he  is  not  a  collecting  oti^cer,  and  that  a  pay- 
ment to  him,  by  the  plaintiff  in  error,  at  the  first  term  of  the 
Court,  while  the  notes  were  in  his  possession,  was  no  paymdnt. 

By  the  laws  of  this  State,  a  Justice  of  the  Peace  is  required  to 
perform  both  ministerial  and  judicial  duties.  It  has  been  insist- 
ed, on  the  argument,  that  the  reception  of  the  money  by  the  mag- 
istrate, and  the  giving  up  the  notes  to  the  defendant,  was  a  judi- 
cial ^ct,  and  not  a  ministerial  act.  If  it  was  ^judicial  ac/,  then  it 
is  equally  fatal  to  the  plaintiff's  right  to  recover  in  the  Court  be- 
low, for,  being  the  judgment  of  a  Court  of  competent  jurisdiction, 
it  is  conclusive  upoji  the  rights  of  the  parties,  unless  reversed  or 
Bet  aside,  which  is  not  pretended  to  have  been  done.  But  we  do 
pot  think  the  reception  of  the  money  by  the  Justice,  was  a  judi- 
cial act,  and  that,  by  the  Act  of  1820,  a  Justice  of  the  Peace  in 
this  State  is  recognized  as  a  collecting  officer ;  and  therefore,  we 
feel  bound  so  to  recognize  him,  at  least  when  the  note  is  placed 
in  his  hands  for  suit,  until  judgment  shall  be  rendered  thereon. 
The  Act  of  1820  is  entitled  "An  Act  more  effectually  to  com- 
pel Justices  of  the  Peace  and  constables,  to  pay  over  monies  re- 
ceived or  collected  by  them  in  their  official  capacities.**  It  is  de- 
clared by  the  Act,  that  "  Justices  of  the  Peace  shall  be  so  far  con- 
sidered officers  of  the  Superior  Courts  as  to  be  subject  to  be  rul- 
ed, under  similar  regulations  as  are  customarily  pursued  in  re- 
lation to  any  other  officer  of  said  Court,  when  they  shall  refuse  or 
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neglect  to  pay  over  any  raoneis  which  they  may  have  received 
or  colhr.ted  in.  their  qflicial  cpacity."  Princess  Dig.  610.  The 
Act  of  1822,  places  Justices  of  the  Peace  on  the  same  footing 
with  sheriffs  and  Attorneys  at  Law,  so  far  as  to  require  them  to 
pay  twenty  per  cent,  on  any  money  they  may  have  in  their  hands, 
on  wiitten  demand  for  the  same,  when  not  promptly  paid  to  the 
parly  entitled  thereto.  Dawson^s  Compilation,  403.  When  the 
payment  was  made  by  the  defendant,  in  the  Court  below,  to  the 
Justice,  he  bad  possession  of  the  notes  and  delivered  them  up  to 
him  before  judgment  had  been  rendered  thereon,  who  had,  in  our 
judgment,  the  legal  authority  to  receive  it,  and  would  have  been 
liable  to  a  rule  therefor,  on  failure  to  pay  it  over  as  money  "  re- 
ceived or  collected  in  this  official  capacity**  Whether  the  Justice 
acted  in  good  fs^th,  in  receiving  the  Monroe  Rail  Road  money,  or 
not,  we  express  no  opinion  ;  that  was  a  question  of  fact  wi^ 
which  the  Court  has  nothing  to  do. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a  new 
trial  had. 


No.  43. — George  W.  Martin,  plaintiff  in  error,  vs.  Tollison  T. 

Atkinson,  defendant  in  error. 

]1.]  Where  there  is  a  clear  raibtake,  or  other  good  caase  for  amending  a  sworn 
answer,  the  practice  is  to  file  an  additional,  or  supplemental  answer. 

[2.]  Amendments  will  be  allowed  afler  replication  filed. 

[3.]  Amendments  to  sworn  answers  will  be  allowed  in  cases  of  mistake,  fraad, 
surprise,  and  the  discovery  of  new  matter,  but  with  great  caution  and  difficul- 
ty. There  is,  however,  no  general  rule,  and  the  application  is  made  to  the 
discretion  of  the  Court,  and  each  case  depends  very  much  upon  its  own 
merits. 

[4.]  When  it  is  made  to  appear  to  the  Court,  upon  oath,  that  the  defendant  in- 
tended to  swoar  when  he  first  put' in  his  answer,  as  he  desires  by  the  amend 
ment  to  be  permitted  to  swear,  it  will  be  allowed 

Application  to  amend  an  Answer  to  a  Bill  in  Equity,  in  Pika 
Superior  Court,  decided  by  Judge  Floyd,  February  Term, 
1848. 
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The  facts  necessary  for  the  points  adjudicated,  are  found  •  in 
the  opinion  of  the  Court. 

Arnold,  for  plaintiff  in  error. 

Facts. — Plaintiff  filed  his  bill  vs,  defendant  to  August  Term, 
1845,  of  Pike  Superior  Court,  alleging,  among  other  things,  •  a 
purchase  of  a  lot  of  land  in  Pike,  by  plaintiff,  of  defendant,  and 
the  giving  of  notes  and  a  title  to  another  lot  of  land  in  Dooly 
county,  In  payment  thereof ;  and  defendant  by  his  answer,  sworn 
to  and  filed  on  the  24th  March,  1846,  admitted  these  facts;  and  a  rep- 
lication was  then  filed  to  said  answer,  and  afterwards,  at  the  Aur 
gust  term,  1846,  a  trial  was  had,  and  a  decree  rendered  for  the 
defendant,  from,  which  the  plaintiff  appealed,  and  three  terms  af- 
ter the  appeal  entered,  the  defendant,  at  February  term,  1848, 
comes  and  moves  leave  to  amend  his  answer  in '  this  particular, 
alleging,  as  his  excuse,  that  (though  he  knew  the  fact  at  the  time 
of  swearing  his  original  answer,  and  told  it  to  his  solicitor's  agent) 
his  solicitor's  agent  deemed  it  unimportant,  and  giving  no  excuse 
for  the  long  delay. 

Quere, — Should  the  amendment  be  allowed  ? 

It  is  a  general  rule,  that  amendments  of  sworn  bills  and  answers 
are  to  be  allowed  with  .great  caution.  MiL  PL  55t  325.  1  J,  C 
R.  434.     3  lb.  410.     6  lb.  81. 

Amendments  are  never  allowed  in  the  answer  itself,  but  only 
a  supplemental  answer  on  a  special  application  therefor.  2  F. 
4r  B'  256.  10  Vm.  285.  401.  And  even  this  supplemental  an- 
swer is  admitted  with  gi-eat  difficulty,  if  prejudicial  to  plaintiff.. 
2  V.  S^  B.  256.  19  Ves.  631.  And  it  must  be  to  arrest  a  mistake 
of  facts,  which  is  probable  of  itself.  1  V.  4-  B.  150.  2  Ibid,  163, 
%b^.  4  Johns*  Ch.  R.  375.  And  no  case  can  be  found  of  amend- 
ment allowed  on  the  ground  of  laches  or  misapprehension  of  the 
paity  defendant,  himself.  19  Ves.  628.  4  /.  C  R.  375.  Amend- 
ments have  been  allowed  m  small  masters,  on  an  affidavit  o£ surprise 
or  mistake.  .  2  Mad.  Ch.  376.  And  a  motion  to  amend  was 
refused,  and  this  decision  affirmed  on  appeal  to  the  House 
of  Lords,  where  the  defendant  having  by  answer  consented  to 
confirm  an  award  made  by  her  father,  though  the  motion  was  ac- 
companied by  an  affidavit,  that  her  answer  was  prepared  by  her 
father,  who  had  wronged  her  ia  the  award,  and  that  she  never 
read  the  award.     2  Vem.  434. 
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From  all  the  cases,  we  draw  the  general  conclusion,  that  though 
amendments  or  answer,  are  in  tlie  discretion  of  the  Court,  this  dis* 
cretion  is  to  be  cautiously  exercised  in  reason,^n  d  in  conformity  with 
he  usual  practice  of  the  Court,  and  in  confo  rmity  with  established 
piecedents.  Ancient  and  uniform  practice  of  the  Couit  is  as  bin- 
ding as  positive  order.  2  Kelly ^  421.  Mil,  P.  2  ».  c.  Our  general 
rule  is,  that  amendments  are  never  allowed  in  material  parts  of  an 
answer,  except  where  there  has  been  surprise  or  mistake  of fact,h,n^ 
then  only  by  a  supplemental  answer  ordered  on  a  motion  therefor, 
accompanied  by  an  affidavit,  that  when  the  original  answer  was  put, 
the  defendant  did  not  know  the  circumstances  on  which  he  applies, 
or  any  other  circumstances  upon  which  he  ought  to  have  stated 
the  fact  otherwise,  or  that  when  he  swore  his  original  answer,  he 
meant  to  swear  in  the  same  manner  ho  now  asks  to  swear.  2 
Mad,  Ch.  376,  7,  andpassin,     4  Johns,  Ch.  R,  375. 

Thus  the  law  stood  for  ages  before  our  adopting  Statute,  and 
the  only  question  which  remains,  is,  have  we  any  Statute  or  rule 
which  alters  this  ?  There  is  no  Statute  of  jeofails  in  Equity  ca- 
ses in  Georgia,  and  the  only  rule  of  Court,  bordering  on  this  sub- 
ject, is  the  concluding  article  of  the  4th  rule  of  Equity  cases, 
which  reads  as  follows:  And  the  Judge  shall  have  power  to 
order  such  amendments  as  are  usually  made  in  open  C»»urt." 

Now,  as  for  the  time  of  making  amendments.  The  general 
rule  is,  that  iiTegularities  ftnd  errors  must  bo  corrected  at  the 
first  tenn  after  they  are  discovered  and  taking  distinct  steps  af- 
tei-wards,  is  a  waiver  of  the  iiregularity.  2  J,  C,  R,  249.  1  lb, 
J  91.  G,  M.  Dudley^s  Rep.A7f3.nd  this  rule  applies  as  well  in 
Equity  as  Law.  After  issue  joined  and  publication  passed,  and 
witnesses  examined  it  is  too  late,     Mit,  PL  55,  325. 

Then  this  amendment  does  not  come  up  to  any  of  the  prece- 
dents, nor  within  the  letter  or  spirit  of  any  of  the  rules  and  is  er- 
roneous and  should  be  disallowed. 

Green  &  Causey,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

This  application  to  amend  the  answer  was  made  after  replica 
tion  filed — indeed  after  a  decree  had  been  rendered  for  the  de- 
fendant, although  there  was  no  trial,  the  plaintiff*  being  unprepa- 
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rei  for  tiial,  confessed  a  judgment  for  the  defendant  Upon  the 
appeal,  and  after  two  continuances,  the  defendant,  upon  notice, 
moved  die  Court  for  leave  to  file  a  supplemental  answer  by  w;ay 
of  amendment.  The  application  was  accompanied  with  the  affi* 
di^vit  of  the  party,  his  solicitor,  and  a  person  by  the  name  of 
€hreene>  which  set  forth  the  following  facts  :  The  defendant  re- 
sides in  the  county  of  Pike,  and  his  solicitor  in  the  county  of 
Crawford.  The  answer  was  drawn  by  the  solicitor  in  the  absence^ 
ciTtfae  defendant,  from  notes  of  the  facts  taken  by  him.  It  was 
ttansmitted  to  a  friend,  not  being  a  lawyer,  with  a  request  to  read 
it  to  the  defendant,  coiTect  it  wherein  he  directed  it  to  be  cor- 
rected, procure  his  oath  and  file  it  in  office.  It  was  accordingly 
read  to  the  defendant,  who  stated  at  the  time,  that  one  statement 
in  it  was  erroneous,  to  wit :  The  statement,  that  a  tract  of  land 
belonging  to  him,  lying  in  the  county  of  Dooly,  was  received 
from  the' complainant  in  payment  for  a  tract  of  land  sold  him  by 
the  defendant,  and  that  the  truth  was,  that  the  Dooly^  tract  was 
taken  by  him  in  payment  of  other  debts  owing  him  by  the  com- 
plainant. The  alteration  was  not  then  mado,^  the  person  who 
read  the  answer  to  the  defendant  ussuring  him  that  it  whs  not  a 
material  matter,  and  would  not  affect  his  legal  rights,  and  far- 
diermore  assuring  him  that  his  counsel  would  amend  the  answer 
in  that  p&rticttlar,  when  he  came  to  Conrt. 

Under  these  circumstances,  the  oath  was  taken  and  the  an- 
swer  filed.  The  amendment  sought  to'  be  made  is  in  the  partic- 
ular,  in  relation  to  the  Dooly  tract  of  land.  The  defendant,  desi- 
ring iiow  to  make  it  what  he  had  said  it  ought  to  be  at  the  begin- 
ning. It  is  conceded  that  the  proposed  amendment  will  be  prej- 
udicial to  the  complainant. 

The  presiding  Judge  allowed  the  amendment,  and  the  com- 
jpteinant  excepted. 

[l.J  It  is  argued  that  the  replication  being  filed  and  the  cause 
fer  a  hearing  on  the  appeal,  the  application  to  amend  is  too  late. 
There  appears  to  be  no  particular  limit  to  the  time  within  which 
aa  application  to  file  a  supplemental  answer  must  be  made. 

[2.]  It  may  he  made,  and  if  allowable,  will  be  allowed  after 
replication  has  been  filed.  But  not  unless  the  cause  is  in  such 
a  state,  that  the  plaintiff  may  be  placed  in  the  same  situation  he 
would  have  been  in,  had  the  answer  been  correct  at  first.  Hence, 
application  to  amend  has  been  refused,  after  the  cause  has  been 
VOL.  V.  50 
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eet  down  for  a  hearing.  Dan.  Ch,  PI,  and  Pr,  916,  917.  Cnr- 
ling  vs.  Marquis  of  Towjishend,  19  Vesey,  628,  631.  Jackion  r<. 
Parish,  1  Sim,  505.  McDougal  va,  Purier,  4  Russ,  486.  Oar 
practice,  as  to  amendments,  is  scarcely  so  strict  as  the  English. 
But  as  to  time,  we  do  not  diihk  that  in  England  this  application 
would  be  too  late.  The  i*eplication  here  was  filed,  but  it  does 
not  appear  that  any  order  had  been  taken  setting  the  canse  down 
.  for  a  hearing.  It  was  in  that  state,  when  the  allowance  bf  the 
amendment  would  not  place  the  plaintiff  in  any  worse  condition 
than  he  -would  have  been  in,  had  die  answer  been  correct  at  firsL 
Particularly,  since  the  Chancellor  would  permit  such  an  amend- 
ment  only  upon  such  terms  as  would  be  equal  and  just.  It  is  h» 
duty  to  see  to  it,  that  the  plaintiff  is  not  surprised  by  die  amend- 
ment. 

Formerly,  it  was  the  practice  to  permit  a  party  to  ameiid  his 
answer,  by  taking  it  off  the  file  and  correcting  it,  in  case  of  mis- 
lake,  or  where  new  matter  has  come  to  his  knowledge,  since  it 
was  put  in,  or  in  case  of  suiprise,  or  of  fraud.  Dan,  PL  and  Pr, 
912.  StoryU  Eq.  PL  aecs.  896  to  901.  Boicen  vs.  Cross,  4  Johns, 
Ch.  R.  375.  1  Bland.  162.  Smith  vs.  Babcock,  3  Sumner,  583. 
1  Bailey  Eq.jR.  375.  2  P.  Williams,  i2A.  Amh.  62.  1  V.  i; 
B.  186.     10  Vesey,  401.     1  Eq.  Cas.  Ah.  29. 

Lord  Thurlow,  however,  changed  the  prat^tice,  notpermittug 
the  answer  to  be  taken  off  the  file,  but  allowing  a  supplemental 
answer  to  be  filed,  and  by  that  course  leaving  to  the  parties,  the  ef- 
fect of  what  had  been  sworn  before,  with  the  explanation  given 
by  the  supplement.  10  Fw«jy,284.  8Fe*cy,  79.  10  1^.401.  4 
/.  C.  R.  375.  1  Barbour's  Ch.  Pr.  165,  6.  2  F.  ^  B.  256.  1 
Smith's  Ch.  Pr.  2  Am.  Ed,  270.  This  practice  continues,  and 
is  unquestionably  best,  for  it  insures  justice  between  the  parties, 
and  holds  the  defendant  still  perfectly  amenable  to  the  criminal 
law,  if  he  be  guilty  of  perjury. 

Now  an  amendment  by  supplement,  will  be  allowed  to  correct 
a  mistake  as  to  matter  of  fact^  in  the  answer.  Strange  vs.  Col- 
lins, 2  Vesey  ^  B,  168.  Taylor  vs.  Obee,2  Pri.BS.  Ridley  cs.Ohec, 
Wightm.  32.  So  also  the  nile  is  extended  to  other  analagous 
cases,  as  where  the  defendant,  at  the  time  of  putting  in  the  origi- 
nal answer, was  ignorant  of  a  particular  circumstance,  he  has  been 
permitted  to  introduce  that  circumstance.  Jackson  vs.  Parish,  1 
Sim.  505.   Tidswdl  vs.  Botoyer,  7  iSt^  64.    9  lb.  365,;  2  Mer.  57. 
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80  -where  a  defendcnt  had  fished  to  state  a  fact  in  his  original 
anawer,  but  was  induced  not  to  do  it,  by  the  mistaken  advice  of  his 
aolieitor, '  he  was  allowed  to  state  it,  by  supplement  Nail  vs. 
Punter,  4  Sim.  474.     See  also  4  J.  C,  R.  375. 

-  Sowfa^re,  by  the  misrepresentations  of  the  plaintiff,  thedefen* 
dant  was  induced  to  admit  certain  securities  against  himself;  he 
was  permitted  to  correct  the  admission.  Curling  v&.  Marquis,  of 
Thutnshend,  19  Vesey,  628. 

It  is  true,  however,  that  in  all  cases  where  the  amendment  pro- 
posed to  be  inade,  is  prejudicial  to  the  plaintiff,  it  will  be  allowed, 
if  at  all  allowed,  with  great  caution — in  the  language  of  the  books, 
«M^  great  difficulty.  Indeed,  all  amendments  to  sworn  bills  or 
'unswers,  are  allowed  with  extreme  caution.  The  reason  is,  that 
parties  will  not  be  permitted  to  experiment  under  oath  upon  the 
rights  of  their  adversaries,  and  then  eVa^e  the  pains  and  peHai- 
ties  of  perjury  by  amendments.  The  defendant  must  state  what 
he  "expects  to  put  upon  the  record,  and  the  application  must  be 
accompanied  with  affidavits.  Daniel's  Plead,  and  Prac.  914.  . 
Edwards  vs.  McLeay,  2  V.  Sf  B.  256.  Western  Reserve  Bank  vs. 
8tryker,  1  Clarke,  380.  V.  4-  B.  149.  4  Sim.  54.  1  Vesey,  ' 
688,631.    5  Beav.  432.    2  iJ.  236.     4J.C.R.375. 

[3.]  From  all  of  which  we  learn,  that  with  great  caution,  and 
eVen  difficulty,  amendments  by  way  of  supplement,  will  be  al-  - 
lowed  in  case  qf  misliake,  surprise,  new  matter  and  fraud ;  and  in 
cases  aiialagous  to  these,  cases,  upon  principle.  No  unvarying  rule, 
however,  obtains,  which  will  embrace  all  cases.  The  question  of  ' 
atnendment  is  addressed  to  the  discretion  of  the  Court.  Each 
case  must  depend  upon  its  peculiar  merit  or  demerit.  '*  The 
question  always  is  applied  ^  to  the  discretion  of  the  Court,  in  the 
particular  instance.*'  Per  Lard  Eldan,  in  Wells  vs.  Wood,  10 
Vesey,  401. 

Amendments  ace  allowed,  because  necessary  to  the  ends^  of 
jti^ce.  In  applications,  such  as  I  am  now  considering,  it  is  nec- 
essary that  the  defendant  make  such  a  case  as  that  it  shall  appear 
to  he  due  to  general  justice,  that  the  record  be  altered.  DanieVs 
PUdd.  ^Praf.915. 

'  In  WelU  vs.  -Wood,  (ubi  supra,)  Lord  Eldon  says,  "  A  defend- 
ant making  this  application,  must  make  out  such  a  case,  that  it 
shall  ap|)ear  duo  to  general  justice,  to  permit  the  issue  to  be  al- 
tered."    "  There  can  be  no  doubt,  (saysCh.  Kent,)  that  the  ap* 
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pHcation  ought  to  be  narrowly  and  closely  inspected,  and  a  jmst 
and  necessary  case  clearly  made  oat."  Bawem  v9.  CrosSy  4  X  C. 
R,  211. 

It  would  seem  a  logical  inference  from  this  propontiott»  that 
where  a  case  is  manifestly  just,  whei^  the  ends  of  general  jns- 
tice  would  be  promoted,  the  Amendment  would  be  allowed. 

[4.]  Now  this  is  not  a  case  of  the  mistake  of  a  &ct  by  the  de^^ 
fendant,  for  from  the  beginning  he  was  cognisant  of  what  the  an- 
swer was,  as  well  as  what  it  ought  to  be.  Nor  w^  there  ^frand 
or  suiprise  here  ;  nor  is  it  pretended  that  new  matter  has  been 
discovered  since  the  answer  was  put  in.  This  case  does  not 
therefore  fall  under  any  of  those  heads.  We  are  fully  satisfied, 
notwithstanding,  that  it  is  fully  within  the  principles  upon  which 
amendments  are  allowed.  It  is,  in  the  first  place,  a  case  of  man- 
ifest justice ;  in  the  language  of  Chancellor  Kent,  a  just  tmd  neC' 
euarycase.  The  correction  of  the  answer  is,  as  to  a  point  mate- 
rial for  the  defence ;  upon  the  correction  depends  several  hundred 
dollars.  The  error  in  the  answer,  was  made  originally  byiiefen- 
Want's  solicitor — it  was  as  to  him,  a  mistake.  It  was  perceived 
and  protested  against,  at  the  time,  that  the  defendant'  swore  to 
the  answer.  He  swore  to  it  with  a  protest  against  its  troth,  and 
was  induced  to  swear  to  it  by  two  assurances,  upon  which  he 
seems  to  have  rested-— one,  that^he  error  would  not  effect  his  le- 
gal rights,  and  the  other,  that  the  error  would  be,  in  tinse^  and  at 
the  proper  time  corrected.  I  know  that  no  mistake  aa  to  legal 
rights  will  jus^fy  an  amendment,  yet  this  assurance,  and  die  im- 
pression made  by  it,  are  material,  as  characterizing  the  whole 
transaction.  It  never  was  the  purpose  of  this  defendant  to 
ai|swer  otherwise,  >  than  as  he  now  plt>poses  to  make  his  an- 
swer. In  moral  verity,  he  has  never  answered  otherwise  than 
according  to  the  amendment  asked.  "^ 

The  proposition  now  made  b  not  so  much  to  vlX/ev  the  answer,  as 
to  make  the  record  correspond  with  what  the  answer,  in  fact, 
was.  This  application  is  no  after-thought,  suggested  in  the  pro- 
grress  of  the  cause,  by  the  developements  in  the  case,  by  eyi- 
ideuce,  trials,  interlocutoiy  judgments,  or  any  thing  eke.  It 
springs  not  out  of  the  late  exigences  of  the  defence,  but  was  con- 
templated, asked,  desired  and  expected  from  the  beginning.  The 
defendant  personally,  is  not  in  default.  He  may  be  igporaat,  fcnr 
no  knowing)  cautious^  artful  man,  would  have  sworn  to  this 
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swer,  as  he  did.  His  simplicity  and  his  honesty  are  equally  appa- 
rent. Where  these  combine  to  prevent  justice,  it  is  a  clear  case 
for  relief  It  is  impossible  that  this  application  can  be  made  from 
corrupt  motives.  The  history  of  the  matter,  as  disclosed  in  the 
affidavilB,  demonstrates  the  impossibility  of  such  motives.  The 
equal  rights  of  m^kind-^what  Loixl  Eldon  caHs  general  justice^ 
as  mu(^  as  the  particular  equity  due  to  this  individual,  require 
the  applicaticHi  to  be  granted. 

•  Again,  the  allowance  of  this  amendment  would  not  impair  the 
atxength  of  the  penal  law  against  perjury,  -  nor  conflict  with  the 
general  policy  of  the  criminal  administration.  For  the  reason, 
that  as  this  whole  matter  appears  upon  the  record  j  the  defendant 
is  obviously,  not  guilty  of  perjury.  Sb  obvious  is  His  innocence, 
that  it  4:aR  do  no  harm  as  a  precedeht. 

This  case,  although  not  in  its  precise  facts,  like  any  one  which  1 
have  been  enabled  to  find  in  the  books,  falls  within  the  princi- 
ples <^  some  of  the  adjudications,  where  amendments  have  been 
allowed.  The  Solicitor,  drawing  the  answer  from  his  own  notes, 
ta):en  from  the  defendant's  statements,  inserted  by  mistake  an  ad- 
mission contrary  to  the  wish  and  intention  of  his  client,  and  highly 
injurious  to  his  interests.  To  correct  that  admission,  is  the  object 
of  the  amendment.  Like  to  this  in  principle,  is  the  case  of  Nail 
vs.  ^imier,  4  Sim.  474.  In  that  case,  the  defendant  had  wished 
to  insert  a  fact  in  his  original  answer,  but  was  induced  to  leave 
it  out,  upon  the  mistaken  advice  of  his  Solicitor.  The  amend- 
meint  was  allowed*  Here  the  defendant  intended  not  to  insert  a 
matfrial  fact,  to-wit :  the  admission  about  the  Dooly  tract  of 
land,  and  it  was  inserted,  not  by  the  mistaken  advice  of  his  So- 
licitor, but  by  a  mistake,  in  fact,  by  his  Solicitor,  as  to  what  his 
client  wished  him  to  insert.  This  case  seems  to  me  stronger  than 
tJbe  former,  in.  this — that  the  former  case  went  upon  a  mistake  by 
counsel,  as  to  the  legal  rights  of  his  client ;  in  this  case,  the  mis- 
take of  counsel  was  as  to  ajact  to  be  admitted,  or  not,  in  the  an- 
swer. For,  generally,  a  mistake  'as  to  legal  rights,  is  not  good 
cause  for  allowing  amendments. 

In  Botcen  vs.  Cross,  4  J,  C,  R.  375,  application  was  made  to 
file  a  supplemental  answer  upon  the  affidavit  of  defendant's  So- 
licitor, stating  that  an  account  containing  the  items  of  the  debt  al- 
leged to  be  due  fi*om  the  plaintiff  to  the  defendant,  was  handed 
lo  the  Solicitor  at  the  lime  of  drawing  the  answer,  and  that  the 
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Solicitor  oinittcd  to  attach  it  to  the  answer^  from  ^  belief  that  it 
wa6  unneceBsary.  The  amendment  proposed,  was  to  attach  the 
account  to  the  answer,  which  wa3  allowed  by  Chancellor  Rent. 
After  a  review  of  the  cases  relative  to  this  doctrine,  the  Chancel- 
lor says — '*  in  the  present  case,  the  defendant  moves  to  make  sun- 
dry amendments,  but  there  is  no  ground  for  tlid  indulgence,  ex- 
cept as  to  the  mistake  sworn  to  have  arisen  on  the  engrossment 
of  the  answer,  and  not  discovered  until  after  it  was  filed,  and  as  to 
the  omission  of  the  Solicitor  to  make  the  schedule  referred  to  in  his 
affidavit,  a  substantive  part  of  the  answer.  The  defendant  handed 
the  document  to  the  Solicitor,  when  b^  was  to  prepare  the  an- 
swer, and  no  doubt  it  was  his  intention  that  it  should  have  been 
used  in  a  way  the  most  fit  and  proper  for  his  defimce.  The  omis- 
sion to  annex  it,  may  be  imputed  to  a  mistake  in  the  Solicitor ; 
and  after  some  hesitation,  1  am  incliiied  to  permit  a  supplemental 
answer  to  be  filed,  in  respect  to  those  two  omissions,  and  as  to 
them  only."  This  decision  goes  upon  two  grounds-^— the  hUenticm 
of  the  defendant  that  the  schedule  should  be  annexed  to  his  an- 
swer, and  the  mistalie  of  the  Solicitor  in  omitting  to  attach  it 
Now,  in  the  case  before  us,  the  intention  of  the  defendant  not  to 
answer,  as  he  did  originally  answer,  and  the  mistake  of  the  Solic- 
itor in  drawing  the  answer  erroneously,  are  proven.  What  dis- 
tinguishes it  from  the  case  decided  by  Chanoellor  Kent  ?  In 
some  respects,  it  is  really  a  stronger  case  than  that. 

The  case  o^  Livesey  vs.  WUson,  1  V,  if  B.  149,  is  nearer,  to  tlus 
case  than  any  I  have  seen  ;  and  is,  of  itself,  sufficient  aullK>rity 
for  our  judgment.  In  that  case,  the  defendant,  in  answer  to  a  bill 
ipr  specific  pei*formance  of  a  contract,  admitted' that  he  took  pos- 
session of  the  whole  propeity,  in  pursuance  of  the  contract,  but 
aflerward^  applied  for  leave,  to  put' in  a  supplemental  answer  to 
limit  the  Etdmisjjion  to  part  of  the  premises  only.    ^ 

Lord  Eldon  refused  the  amendment,  using  remarkable .  lan- 
guage, in  substance  as  follows  :  '*  I  will  not  grant  the  motion,  un- 
less the  defendant  will  tell  me,  upon  his  oath,  that  when  he  swore 
to  his  original  answer,  he  meant  to  sivear  in  the  sense  in  which  he, 
by  his  application,  desires  to  be  permitted  to  swear."  The  amend- 
ment was  refused,  upon  the  ground  that  the  defendant  would 
not  upon  oath  say,  that  he  originally  intended  to  swear,  as  he 
now  desired  to  be  permitted  to  sweaf.  Now,  this  case  is  the 
very  case  required  to  be  made  by  Lord  Eldon.-  In  that  case  the 
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defendant  desired  to  conect  an  admis;»ion — so  also  in  this.  In 
that,  the  Chancellor  refused  the  amendment,  becnnsp  the 
defendant  would  not  tell  him  upon  oath,  that  he  intended  at 
first  to  swear,. as  he  now  desired  to  swear.  In  this  ca^e,  the  de- 
fendant comes  into  Court,  and  upon  oatli  says,  that  when  he  fii'st 
swore  to  his  answer,  he  intended*  to  swear  as  he  now  desires  to 
be  permitted  to  swear.  If  Lord  Eldon  was  presiding  in  this 
Court,  he  would,  upon  his  own  conditions,  be  compelled  to  allow 
this  ameiidmeiit.  Upon  this  authonty,  (and  there  is  none  great- 
er,) and  upon  piinciple,  we  allow  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


— ^- 


No.  44.-r-CHARLES  G.  TuRNER,  plaintiff  in  error,  vs,  Edward  E. 

Rawbon,  defendant. 

£l.']  The  61st  rule  of  practice,  reqaiiingin  every  applicalion  for  a  new  trial,  a 
a  brief  of  the  teHtimoDy  in  the  cause  to  be  filed  by  the  party  applying  for  such 
new  trial, under  the  revision  and  opproval  of  the  Court,  t«  imperative ^  and  up- 
on failure  to  comply,  the  motion  will  be  (^missed  at  the  hearing. 

Modon  for  new  trial,  in  Pike  Superior  Court,  decided  by  Judge 
Floyd,  February  Term,  1848. 

The  defendant  in  error  moved  in  the  Court  below,  to  dismiss, 
the  rule  nisi  granted  at  a  previous  term,  for  the  reason,  that  no 
%riefofthe  testimony  had  been  filed  under  the  sanction  of  the 
Court,  nor  agreed  upon  by  the  parties.  A  brief  of  testimony 
was  filed,  and  on  the  2l8t  of  August,  1847,  defendant  in  error 
"  acknowledged  notice  of  the  brief  of  the  testimony."  The  Court 
dismissed  the  rule  nlsi^  and  thi^  decision  is  alleged  to  be  errone- 
ous. 

Arnold,  Martin,  Green,  and  Gibson  &  Hammond,  for  plain- 
riff. 

Arnold,  for  the  plaintiff  in  error»  cited — 
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2  Kelhj,  1.  Dudley,  47,  78.  2  Tidd,  910.  I  M.ifS.  576.  1 
Burr,  390.  Ccurper,  597.  2  W.  Bl.  1221.  1  Kelly,  463,  254^ 
3  Ibid,  221.     Prince,  A21,U2. 

Bailet,  for  the  defendant. 

By  the  Court. — Lumpkin,  J.  delirering  the  opinion.     V;,jl*m»>"' 

[1.]  This  was  a  motion  for  a  new  trial  in  Pike  Superior  OourL 
It  was  made  at  the  August  term,  1847,  and  dismissed  at  the  en- 
suing term,  on  account  of  the  failure  of  the  appticaot  to  file  a 
Brief  of  the  testimony,  as  required  by  the  6l8t  rule  of  practice. 
It  is  conceded  that  no  brief  was  filed  under  tibe  revinon  and  op- 
proval  of  the  Court.  It  is  contended,  however,  that  a  brief  of 
the  testimony  was  lodged  in  the  Clerk's  office,  after  having  been 
submitted  to  the  inspection  of  the  opposite  counsel.  The  record 
doges  not  show  that  a  brief  of  tlie  whole  testimony  ever  was  filed. 
But  even  if  it  did,  there  being  no  evidei^ce  that  it  was  agreed  up- 
on by  the  opposite  counsel  or  approved  by  the  Ooart,  the  mo- 
tion was  properly  dismissed.  Petty  and  others  vs.  Mcthafy,  3 
Kelly,  217.* 

*NoTK. — See  also  Charles  Hartridge  vs,  D.  4*  A.  Wett&n,  4  Oa.  Reptt.  101. 


No.  45. — Matthew  Orr,  plaintiff  in  error,  vs,  Reuben  Brown, 

et  al.  defendants. 

Ll>]  Where  a  purchaser  of  a  tract  of  .'and  at  sheriff's  sale,  refoaed  to  comply 
with  the  terms  of  the  sale,  and  the  same  was  resold  for  less  money,  a  Court  of 
Equity  will  not  entertain  jorijidiction  to  compel  a  specific  performance  by  tke 
purchaser  of  the  sale,  at  the  instance  of  the  defendant  in  execulion,  bat  wiU 
leave  him  to  his  remedy,  provided  by  the  Act  of  1831. 

[2.]  Where  a  bill  seeks  to  set  aside  asherifTs  sale,  on  the  ground  of  fraud  by 
the  purchaser,  and  to  enjoin  the  sheriff  from  making  a  title  to  him,  some  tpe^ 
eifie  fraudulent  conduct  on  the  part  of  the  purchaser  must  be  chained ;  it  it 
not  sufficiont  to  make  a  general  allegation  of  frsod,  but  the  bfll*  noil  allegv 
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the  particular  acts  or  declarations  of  the  defendant,  which  are  relied  on  to 
constitate  the  fniiuL 

.  In  Ecj^uity,  Pike  Superior  Court — application  for  injunction  be- 
fore Judge  Ployd,  at  Chambers,  1848. 

/ 

This  was  a  Bill  in  Equity,  for  relief  and  injunction,  presented 
to  his  Honor,  Judge  Floyd,  at  Chambers,  for  his  sanction,  and 
which  he  refused,  on  the  ground  that  die  case  made  by  the  bill 
4id  not  entitle  the  complainant  to  the  injunction  prayed,  to  which 
the  complainant  excepted. 

The  material  allegations  of  the  bill  are  as  follows : 
That  the  complainant  was  in  possession  of  certain  premises  in 
the  county  of  Pike,  for  which  an  action  of  ejectment  was  institu- 
ted, which  was  compromised,  and  a  verdict  by  consent  taken  for  the 
plaintiff  in  ejectment,  for  all  of  said  premises,  lying  north  of  Sol- 
omon Street,  in  the  city  of  Griffin,  and  for  two  acres  south  of 
that  street,  the  complainant  being  allowed  to  retain  the  balance  of 
the  lot,  consisting  of  one  hundred  acres,  more  or  less,  for  the  ben- 
efit of  certain  of  his  creditora,  and  a  deed  was  thereupon  executed 
by  the  Attorney  at  Law  of  the  plaintiff  in  ejectment,  to  Pinckney 
B.  Cox,  reciting  said  proceeding  and  consent  in  the  action  of 
ejectment,  and  relinquishing  for  his  client,  as  far  as  he  legally  might, 
.  to  said  Cox  the  title  to  the  premises,  for  the  payment  of  the  com- 
plainant's debts  as  sheriff',  together  with  the  debt  he  owed  said  Cox,  or 
for  which  Cox  was  liable  for  him,  for  the  purposes  of  first  selling 
the  same,  and  paying  off  said  official  debts,  and  those  due  said 
Cox,  or  those  for  which  he  might  be  liable,  and  if  any  balance  left,  the 
same  to  go  to  the  complainant.     Cox  entered  upon  the  discharge 
of  the  trust  created  by  said  deed,  the  premises  being  surrendered 
up  to  him  for  that  purpose.     In  pursuance  of  the  ti-ust.  Cox  af- 
terwards entered  into  an  agreement   with  George  Prothro,  for 
the  sale  of  a  portion  of  said  premises  for  the  sum  of  $1200,  the 
titles  to  be  perfected  by  sale  of  the  same  under  an  execution  in 
favour  of  Reuben  Brown,  one  of  the  defendants  in  eiTor,  against 
the  complainant  as  principal,  and  his  securities  on  his  bond,  as 
flheriff ;  that  the  same  was  accordingly  i)ut  up  to  sale  under  said 
execution,  and  was  bid  off  for  Prothro,  ])y  Cox  as  his  attomey,  at 
said  price  of  $1200 ;  that  Prothro  declined  and  refused  to  pay  the 
bid  or  to  take  the  sheriff's  deed,  but  that  Prothro  is  still  willing 
to  comply,  if  the  sale  hereinafter  mentioned  should  be  set  aside. 

TOL.  T.  51 
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Prothro  having  failed  to  pay  his  said  bid,  the  sheriff  re-adver- 
tised the  premises,  and  again   offered  the  same  for  sale ;  when 
said  Reuben  Brown",  taking  advantage  of  the  absence  of  the  com- 
plainant, which  was  occasioned  by  sickness,  and  ^4th  full  knowl- 
edge of  the  facts   stated,  caused  said   premises  containing  the 
dwelling  house  of  the  complainant,  and  which  was  of  the  value 
of  81500,  to  be  re-sold  under  said  execution,  and  by  reason  of 
the  facts  aforesaid,  and  of  doubts  thrown  upon  the  title  by  said 
Brown,  and  at  his  instigation,  the  same  were  knocked  off  to  said 
Brown  at  the  nominal  sum  of  $500,  being  $1000  less  than  tJie 
actual  market  value  thereof,  and  $700  less  than  the  price  agreed 
to  be  paid  by  Prothro. 

That  if  said  sale  is  permitted  to  stand,  complainant  will  be 
wholly  unable  to  pay  his  debts,  &c. 

That  Brown  is  proceeding  ta  obtain  a  deed  from  the*  sheriff, 
and  will  do  so  unless  prevented.  The  complainant  offers  to  re-^ 
fund  to  Brown  his  bid  of  $500. 

•  The  bill  prays  a  decree  setting  aside  the  sal^  to  Brown,  and  if 
that  cannot  be  done,  then  he  pi*ays  for  a  specific  performance  of 
the  tei-ms  of  the  sheriff's  sale  by  Prothro  the  purchaser,  aasA 
forth  in  the  complainant's  bill. 

Hunter  &  Wilson,  for  plaintiff  in  error. 

King  &  Harman,  for  defendant  in  error. 

By  the  Courts — Warner,  J.  delivering  the  opinion. 

The  object  of  the  complainant's  bill  is,  to  enjoin  the  sheriff  of 
Pike  county,  from  making  a  title  to  the  premises  pu^xhased  by 
Brown,  one  of  the  defendants,  at  a  sheriff's  sale,  and  to  set  the 
6ame  aside;  and  if  that  caniiot  be  done,  then  the  complainant 
prays,  that  the  terms  of  the  contract  consummated,  as  he  alleges, 
by  the  first  sheriff's  sale  to  Prothro,  may  be  specifically  performed. 
Prothro,  as  the  record  shews,  bid  off  the  land  for  the  sum  of 
$1200  00,  at  the  first  sheriff's  sale,  but  refused  to  comply  with 
the  terms  of  tho  sale,  and  the  land  was  subsequently  re-sold,  and 
pVirchased  by  Brown,  the  plaintiff  in  execution,  for  Uie  sum  of 
^ve  hundred  dollars. 

[1.]  To  so  much  of  the  bill  as  pi*ay8  a  specific  performance  of 
tho  first  sheriff's  sale  by  Prothro,  it  is  a  .sufficient  answer  to  say, 
that  the  Act  of  19th  Dec,  1831,  provides  an  ampto  and  adequate 
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f emedy  for  the  complainant.  By  that  Act,  it  is  declared,  "  that 
any  individual  who  may  become  the  purchaser  of  any  real  or 
personal  estate,  at  any  sale  which  shall  hereafter  be  made  at  pub- 
lic outcry,  by  any  executor,  administrator,  guardian  or  sheriff,  and 
shall  fail,  or  refuse  to  comply  with  the  terms  of  such  sale,  when 
required  so  to  do,  shall  be  liable  for  the  amount  of  such  pur- 
chase money,  and  it  shall  bo  at  the  option  of  such  executor,  ad- 
ministrator, guardian  or  sheriff,  either  to  proceed  against  such 
purchaser,  for  the  full  amount  of  the  purchase  money,  or  to  re- 
Aell^such  real  or  personal  estate,  and  then  to  proceed  against  the 
first  purchaser^  for  the  deficiency  arising  from  such  re-sale ;  and 
in  case  of  sheriff's  sales,  such  suit  may  be  brought  in  the  name  of 
the  sheriff,  for  the  use  of  the  defendant,  qt  plaintiff,  in  execution, 
or  any  other  person  in"  interest,  as  the  case  may  be.'*  The  sec- 
ond section  of  the  Act  provides,  that  no  note,  or  memorandum 
in  writing,  shall  bo  necessary  to  charge  the  purchaser  at  such 
sale.     Prince  Dig.  471. 

[2.]  With  regard  to  the  charge  of  fraud,  made  by  the  com- 
plainaqt,  for  the  pui*pose  of  setting  aside  the  last  sheriff*'s  sale,  it 
is  true,  there  is  a  general  allegafian  in  the  bill,  that  the  sale  was 
fraudulent,  but  by  icko7n  the  fraud  was  committed,  or  what  par- 
ticular acts  of  Jraud  were  perpetratetl,  the  record  is  silent.  It  is 
not  sufficient  to  give  a  Court  of  Equity  jurisdiction,  much  less  to 
authorise  it  to  interpose  its  strong  aim  of  injunction,  by  making 
a  general  charge  of  fraud  against  a  defendant.  The  complainant 
should  state  specific  facts,  that  the  Court  may  be  enabled  to  judge 
whether  the  same  constitute  fraud.  Story's  Eq.  Plead.  211,  sec- 
tion 251. 

The  only,  charge  which  implicates  Brown,  the  purchaser  at 
shenff 's  sale,  is  that  he  "  threw  doubts  upon  the  title  of  the  de- 
fendant in  execution."  What  did  he  do  at  the  sale?  Did  he 
mzke.  false  representations  as  to  the  defendant's  title,  or  did  he 
state  the  truth  in  regard  to  it  ?  There  is  no  issuable  fact,  charg- 
ed by  the  complainant,  in  relation  to  the  conduct  of  firown  at  the 
sale.  How  could  he  come  prepared  at  the  trial,  to  prove  he  did 
not  throw  doul)ts  uptm  the  title,  unless  the  complainant  had  al- 
leged what  particular  acts  were  done,  or  declarations  made  by 
him,  at  the  sale,  which  had  the  effect  to  cast  doubts  upon  the  title. 
We  forbear  to  express  any  opinion  as  to  the  validity  of  the  title 
of  the  defendant  in  execution,  as  shewn  by  the  exhibits  to  the 
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complainant's  bill,  as  we  are  all  of  the  opihion,  the  judgment  of 
the  Court  below  was  properly  exercised,  in  refusing  to  grant  the 
lYijunction.     Let  the  judgment  of  the  Court  below  he  affirmed* 


[Adams,  Adm*r,  &c.  vs,  Barrett. — The  plaintiffin  eiTor,  hav- 
ing  joined  issue  upon  the  assignment  of  errors  in  this*  case,  with  a 
protestando  against  the  sufficiency  and  completeness  of  the  bill  of 
exceptions,  upon  the  giound  that  said  bill  of  exceptions  does 
not  contain  copies  of  the  several  pieces  of  documentary  testimony 
mentioned  therein,  and  also  that  the  testimony  upon  interrogato- 
ries of  the  several  witnesses  who  were  examined  by  conmiissionii 
is  not  copied  into  said  bill  of  exceptions. 

The  Court,  upon  argument  heard,  being  of  opinion  that  the  ev- 
idence, as  set  forth  in  the  bill  of  exceptions,'  is  sufficient  to  enable 
the  Court  to  understand  fully  and  adjudicate  correctly,  the  ques- 
tions presented  by  the  bill  of  exceptions  ;  It  is  ordered,  that  the 
defendant  in  error  take  nothing  by  his  said  protestation,  and  that 
the  same  be  sot  aside,  and  that  the  cause  proceed  as  though  no 
sUch  protestation  had  been  made.] 

No.  4G. — James  Adams,  Adm*r  of  Rose,  plaintiff  in  error,  Wr 

N.  Barrett,  defendant. 

[1.]  In  Cxeorgiii,  the  person  injured  is  not  bound  to  prosecute  the  offender  to 
conviction  or  acquittal,  beibro  he  is  entitled  to  bring  au  action  for  the  civil  in- 
jury, except  in  cases  of  treason,,  and  of  snch  crimes  as  are  felonies  by  theCom- 
mon  Law. 

[2.]  Such  crimes  as,  by  the  Common  Law,  are  followed  by  judgment  of  for> 
fciture  of  lands  or  goods,  or  both,  are  felonies  in  England. 

[3.^  Mayhem  it  not  felony  at  Common  Law,  except  by  castration. 

[4.  J  When  a  contract  which  is  illegal,  or  opposed  to  public  policy,  ba&.been  ex- 
ecuted, in  whole  or  in  part,  and  the  parties  are  in  pari  dclitio,  neither  a 
Court  of  Law  nor,  of  Ecpiity  will  interpose  to  give  relief  to  either  party,  bat 
will  leave  the  jiarties  where  they  find  tlicm,     . 

In  Equity,  Upson  Superior  Court,  tric<l  before  Judge  Floyd^ 
April  Term,  1848. 
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The  facts  may  be  found  embodied  in  the  opinion  of  the  Court. 

Chappell  &  Harman,  for  plaintiff. 

Gibson,  Poe  &  Nisbet,  for  defendant. 

Harman,  for  plaintiff  in  error,  made  the  following  points  and 
relied  upon  the  following  authorities  : 

Ist.  A  deed,  the  considei-ation  of  which,  in  whole  or  party 
is  the  compountling  or  stifling  a  criminal  prosecution  for  felony^ 
is  illegal  and  void.  Story  on  Con,  507.  1  iStort/  Eq,  300.  3 
Kelly,  176. 

A  Court  of  Equity  will  entertain  jurisdiction  and  direct  the  de- 
livery up,,  cancellation,  or  rescission  of  agreements,  secunties, 
deeds,  or  other  instruments  which  are  illegal  and  void.  2  Sfory*s 
Eq,  5  to  12,  1  Vesey  Sf  Beame,  244.  13  Vesey,  581.  11  2J.  535, 
6  lb.  All,     1  Johns,  Ch,  R,  520-524.     Drury  on  Irij,  10. 

Equity  will,  where  discovery  is  sought  as  the  means  of  obtain- 
ing relief,  by  deliveiy  up  or  cancellation  of  the  void  instiiiment, 
for  the  purpose  of  preventing  multiplicity  of  suits,  make  a  decree 
for  the  relief  sought.     1  Story  Eq,  80  to  90. 

Equity  will  give  relief  to  a  party  who  is  parttceps  criminis  in 
the  illegal  transaction,  where  the  securities  or  other  agreements 
are  repudiated  by  the  party  on  account  of  their  being  against 
public  policy  ;  that  the  relief  is  asked  by  tL  particeps,  is  not  ma- 
terial in  Equity ;  tho  reason  is,  the  public  intei-est  requires  relief 
should  be  given,  and  is  given  the  public  through  the  party.  1 
Story,  300  to  305.  11  Vesey,  535.  Doug,  R,  695,  97,  98.  9  Ve- 
•fy,  292^298.  3  For,  66  to  7^1,  note  I,  Gowp.  790.  Eden  R. 
190. 

A  party  cannot  sustain  an  action  for  a  civil  injury,  until  he  has 
'discharged  his  duty  to  society  by  bringing  the  offender  to  justice 
on  the  criminal  side  of  the  Court,  (for  a  felony,)  and  until  the  of- 
fender is  tried  and  either  acquitted  or  convicted,  his  civil  rem- 
edy is  suspended.  Chitty  Grim,' Law,  i,  12  East,  409.  2  T, 
R.  761-6.  1  Hale,  546.  4  Bl.  Com,  363.  Bac,  Ahrtlg,  Trey).  E. 
2  Trover,  D. 
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Btj  the  Coutt. — NisBRT,  J.  deliverinjr  the  opinion. 

-    This  bill  \a  filed  by  the  administrator  ot  Rose,   and   charges, 
that  whilst  in  life,  he  had  committed  mayhem  upon  the  person  of 
the  defendant  Barrett,  that  prosecution   had  been   instituted  by 
Barrett,  as^ainst  him  for  the   oflence,  and  that  suit  for  damages 
had  also  been  commenced — tlrat  pending  these  proceedings,  an 
agieemcnt  had  been  entered  into  between  the  parties  for  the  set- 
tlement and  abandonment  of  the  prosecution— -that  in  considera- 
tion of  the  abandonment  of  the  prosecution,  Rose  had  corruptly 
agreed  to  convey  to  the  prosecutor,  Barrett,  a   certain  tract  of 
land,  and  that  in  pursuance  of  the  agreement,  a  deed  to  the  land 
had  been  executed,  and  had  Come  into  the  possession  of  Barrett, 
and  that  an  action  of  ejectment  had  been  brought,  and  was  still 
pending  in  favor  of  Barrett,  to  recover  possession  of  the  land 
conveyed  by  the  deed.     Other  mattere  are  charged  in  the  bill, 
but  are  not  material  to  the   points  first  to.  be  considered.     The 
bill  prays  a  perpetual  injunction  of  the  action  of  ejectment,  and 
that  the  deed  be  delivered  up  aiid  cancelled.     This  prayer  is  pred- 
icated upon  the  assumption,  that  the  contract  under  which  the 
deed  was  made  to.  Barrett,  is  illegal  and  void,  as  being  against  the 
laws  and  public  policy  of  the  State,  in  this,  that  the  consideration 
of  said  contract  was  mainly,  if  not  soleiy,  the  compounding  of  a 
felony.      The    answer    admits   the   facts    generally,  as    stated 
in  the  bill,  but  denies  that  the  consideration  of  the  agreement  was 
die  abandonment  of  the  prosecution,  insisting,  that  the  sole  con- 
sideration  was  the  settlement  and  dismissal  of  the  civil  action. 
It  also  states  that  the  deed  was  duly  deliveied  to  the  defendant, 
in  pursuance  of  his  agreement  w'ith  Rose.     Upon  the  tidaJ,  a  good 
deal  of  testimony  was  introduced,  to  which  it  is  unnecessary  t^ 
advert.     The  errors  complained  of,  grew  out  of  the  instructions 
of  the  Court  to  the  jury,  ami  his  declining  to  instruct  them,  as  re- 
quested  by  counsel  for  the  plaintiff.     The  alleged  errors  in  the 
bill  of  exceptions,  and  in  the  assignment,  assume  divers  forms. 
They   may   be  reduced  to  three.      The  great  question  in  the 
c«se,  grows  out  of  tl>o  charge  of  the  Court,  which  is  in  the  fol- 
lowing words  :  "  Even  admitting  that  you  are  of  opinion  that  sai^ 
deed  was  undoubtedly  founded  in  part,  or  in  the  whole,  upon  a 
bad  or  illegal  consideration,  to  wit:  upon  the  consideration  of 
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compounding,  abandoning,  or  8tifli!ig  tlic;  said,  criniiiml  prosecu- 
tidn;  still,  neither  Rose,  nor  the  complainant,  his  adiuinif*trntor, 
could  upon  such  ground,  maintain  a  Hill  in  Equity,   to  set   aside 
such  deed.     The  principle  which  governs  in  such  cases,  is  that 
Courts  of  Equity  will  not  interfere  actively,  in  favor  of  either 
party— ^neither  in  favor  of  the  party  executing  the  deed  to  set  it 
aside,  nor  in  favor  of  the  party  to  whom  it  was  executed  to  en- 
force ifc — that  the  Court  will  leave  the  parties    as    it   finds   them, 
as  being  both  equally  participants  in  the  ciime,  and  will  not  in- 
terfere to  set  aside  the  consequences   which  spring   out  of  that 
crime,  and  are  tainted  thereby.**     To  this  charge  the  plaintiif  ex- 
•cepted.     The  other  two  points  spring  out  of  the  following  recjiiest 
of  counsel  for  the  plaintiff,  to   wit:  "that  tlie   Court  instruct 
the  jury,  that  if  they  believe  that  the  only,  consideration  for  the 
deed,  was  the  settlement  of  the  civil  suit  or  suits.;  still,  said  con- 
sideration was  bad  and  illegql,  because  by  law  the  defendant,  Bar- 
rett, was  not.entitled  to  bring  and  maintain  his  said  suit,  or  suits  for 
the  civil  injury,  until  he  had  prosecuted  to  an  end,  the  indictment 
for  mayhem.    And  if  it  was  contrary  to  law  and  to  the  policy  of 
law,  to  pem^t  a  party  in  a  case  like  the  one  before  the  Court,  to 
maintain  a  civil  action  for  damages  Ijefore  prosecuting  the  crimi- 
nal offence  to  an  end ;  it  was  equally  contrary  to  the  policy  of 
theHaw,  and  illegal,  to  permit  him,  after  having  brought  such  in- 
admissible civil  action,  and  settled  the  same  for  a  stipulated  com- 
pensation, to  recover  by  the  aid  of  law,  the  property  or  money 
.which  was  the  price  of  such  settlement ;   and  Equity,  as  well  as 
law,  will  aid  in  preventing  such  a  recoveiy,  by  setting  aside  the 
agreement,  or  deed  on  which  such  reco\-ery  was  sought  to  be  had, 
or  the  property  sought  to  be  conveyed.'* 

The  Court  declined  to  give  any  direct  charge  uj)on  this  request, 
upon  the  ground  that  any  such  charge  was  unnecessary  and  un- 
called for  by  the  pleadings,  and  to  this  refusal  the  plaintiff  excepts, 
maintaining,  that  such  a  charge  was  called  for  by  the  pleadings, 
and  maintaminor  the  doctrine  as  expressed  in  the  request.  The 
Court,  however,  did  instruct  the  jurj*,  that  if  the  law  wil^,  as 
claimed  by  the  counsel  for  plaintiff  in  the  above  request,  ?  till  it 
would  not  afiept  the  decision  of  the  ca.sc,  becau>e,  up^n  th:it  sup- 
position. Rose  and  Barrett  were  parties  to  a  settlement  and  rrjii- 
▼eyauce,  founded  on  an  illegal  consideration,  and  the  (*ourt  would 
not  imerfero  in  fiivor  of  Rose,  to  set  aside  a  conveyance,  however 
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illegal,  in  wliich  he  and  Barrett  were  equally  participants  in  an 
illegal  and  inadmissible  transaction.  To  which  charge  the  plain- 
lift'  also  excepted. 

I  shall  consider  these  questions  in  the  inverse  order  in  which 
they  are  here  presented.     The  last  charge  of  the  Court,  which 
gave  rise  to  the  last  exception,  goes  upon  the  assumption   that 
the  law  is  as  stated  by  counsel  for  the  plaintiff  in  his  request.  The 
proposition  is,  that  a  person  injured  by  mayhem,  is  not  entitled 
to  sue  for  the  civil  injury,  until  he  has  prosecuted  the  offender  to 
conviction  or  acquittal  on  the  criminal  side  of  the  Couit,     Con- 
cede this  to  be  true,  then,  says  the  Court,  Barrett  having  sued 
Rose  for  damages,  before  prosecuting  him  to  conviction   or  ac- 
quittal, and  they  having  agreed  to  settle  the  civil  suit,  are  equal- 
ly paiticipants  in  an  illegal  transaction,  and  the  Court  will  not 
lend  Its  aid  to  Rose  to  set  aside  a  conveyance  made  by  him  to 
Ban-ett,  in  consideration  -of  such  settlement     This  proposition  of 
the  Court  is  not  the  same  with  that  Btate(|  by  the  counsel  for  the 
plaintiff.     The  cbunscl,  after  stating  in  his  request,  the  rule  of 
law,  to  wit :  that  BaiTett,  the  person  injured,  is  not  entitled  to 
sue  civilly,  until  he  has  pursued  the  ciiminal  prosecution  to  an 
end,  proceeds  to  state,  that  if  he  does  so  sue,  and  compounds  the 
civil  suit,  it  is  against  the  law  and  the  policy  of  the  law  to  permit 
hiTTif  (Barrett,)  to  recover  by  the  aid  of  the  law,  the  property  or 
money  which  was  the  price  of  such  settlement  or  compounding; 
and hefarther proceeds  to  state,  that  Equity  will  aid  in  prevent- 
ing such  recovery,  by  setting  aside  an  agreement  or  deed  made 
in  pui^suance  of  such  settlement.     The  counsel,  we  think,  has  cor- 
rectly apprehended  the  law,  as  applicable  to  Just  such  a  settle- 
ment as  the  one  supposed,  and  the  Court  has  misapprehended  it. 
If  such  a  contract  be  void,  (and  it  unquestionably  would  be  upon 
the  assumption  granted,)  for  what  reason  is  it  void  1     Because  it 
is  founded  on  a  consideration,  (to  wit :  the  settlement  of  an  illegal 
suit,)  which  contravenes  public  policy.     The  deed  in  this  case,  to 
be  more  specific,  is  void,  because  procured  by  Barrett  by  his  own 
violation  of  a  legal  duty,  and  by  his  own  violation  of  public  poHcy. 
Against   the  law  and  against  his  legal  duty  he  has  sued  for  dam- 
ages, before  prosecuting  Rose  to  the  end.    ^The  illegal  suit  is  the 
consideration  of  the  compromise,  or  I  should  rather  say,  the  con- 
sideration grows  out  of  the  illegal  suit.     The  deed  is  the  fruit  of 
his  illegal  act.     Now,  I  think  it  clear,  that  if  he  proceeds  at  Law 
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to  make  that  deed  available,  he  would  be  successfully  met  by  a  de* 
fepce,  that  the  deed  is  void.  It  La  equally  clear  that  Equity  will 
not  aid  him  to  enforce  it.  It  is  a  conceded  point,  I  apprehend, 
that  Equity  will  not  lend  her  aid  to  enforce  securities  against  law 
and  public  policy.  See  Hbtccll,  administrator,  Sfc,  vs.  Fountain 
and  others,  3  Kelly,  176. 

This,  too,  seems  to  me  to  be  one  of  the  cases  in  which  Equity 
would  interfere  at  the  instance  of  Rose,  to  set  aside  this  deed,  be- 
cause he  is  not  with  Barrett,  equally  a  paiticipant  in  an  illegal 
transaction.  They  are  not  in  pari  delicto.  And  it  is  upon  the  idea 
that  they  are,  that  I  think  the  Court  has  erred.  In  what  does  the 
violation  here,  of  the  law  consist?  It  consists  in  the  sueing  out 
of  the  action  for  damages  against  Rose,  before  prosecuting  him  to 
conviction  or  acquittal.  Rose  is  no  party  to  this  transaction.  It 
is  done  without  hb  co-dperation  and  against  his  consent.  He  has 
nothing  to  do  with  the  guilt  or  crime  of  the  suit.  As  to  that  he 
18  an  innocent  man.  If  a  fraudulent  combination  with  Barrett 
to  defeat  public  justice,  by  suppressing  a  prosecution,  by  sueing  on 
the  civil  side  of  the  Court,  and  by  then  compi-omising  the  civil  ac- 
tion, were  proven,  then- the  case  would  be  very  different.  Thm 
Rose  would  be  in  pari  delicto.  But  veiy  different  is  the  case. 
No  such  collusion  is  proven  or  ran  be  infened.  From  the  illegal 
ttct  of  Barrett  springs  the  deed.  His  own  violation  of  a  legal  du- 
ty, is  the  basis  of  the  settlement.  The  consideration  of  the  deed  * 
is  the  abandonment  of  a  suit  brought  without  authority  of  law, 
by  Barrett  against  Rose,  not  only  without  the  consent  of  the  lat- 
ter, but  we  are  obliged  to  conclude,  decidedly  against  his  will. 
Rose,  it  is  true,  violated  the  law  in  committing  the  mayhem,  but 
that  offence  does  not  enter  into  this  transaction,  For^  that  he  is 
accountable,  wholly  iixespective  of  thb  transaction.  The  settle- 
ment of  the  civil  suit  does  not  estop  even  Barrett  from  prosecu- 
ting him — certainly  nobody  else.  How  can  he  be  said  to  be 
equal  in  crime  with  Barrett  ?  How  different  is  such  a  transac- 
tion from  the  compromise  of  a  felony  ?  There  both  parties  unite 
to  defeat  the  criminal  justice  of  the  State.  There  both  paities  com- 
bine to  stifle  a  prosecution,  which  is  noit  only  lawful,  but  which  it 
is  the  duty  of  one  paity  to  push  to  a  conclusion.  Here  all  that 
eaii  be  said  of  Rose,  is,  that  he  buys  his  peace  from  the  conse- 
quences of  an  unauthorised  civil  suit.  If  it  be  said  that  crime  at- 
taches to  him  in  the  settlement,  because  he  was  at  first  guilty  of 
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a  violation  of  law,  in  perpetrating  the  mayhem,  I  reply,  I  see  not 
how  that  offence  can  be  connected  with  this  subsequent  and  in- 
dependent transaction.  But  if  in  this  way  guilty,  to  what  ex- 
tent ?  Surely  not  equally  with  Barrett.  Suppose  that  in  this 
case,  (according  to  the  assumption,)  Rose  had  filed  his  bill  to  set 
aside  this  deed.  Then  the  case  would  fall  exactly  within  one  of 
those  classes  of  cases,  where,  Mr.  Story  says.  Equity  will  interfere 
to  set  aside  securities.  Equity,  says  Mr.  J.  Story,  will  cancel 
agreements  and  other  securities  : 

1st  Where  there  is  actual  fi*aud  in  the  party  defendant,  in 
which  the  paity  plaintiff  has  not  paiticipated. 

2d.  Where  there  is  a  constructive  fraud  against  public  policy, 
and  the  party  plaintiff  has  not  participated  therein,  &c.  **  The 
two  first  classes  of  cases  seem  scarcely  to  require  any  illustra- 
tion. Since  it  is  manifestly  a  result  of  natural  justice,  that  a  par- 
ty ought  not  to  be  permitted  to  avail  himself  of  any  agreement, 
deed  or  other  instrument,  procured  by  his  own  actual  or  con- 
structive fraud,  or  by  his  own  violation  of  a  legal  duty  or  public 
policy,  to  the  prejudice  of  an  innocent  paity.*'  2  Story^s  Eq,  Ju. 
itci.  G95,  G95  a.  So  that  upon  this  pointy  which  is  really  an  ab- 
stract point,  we  think  the  Court  was  wrong. 

The  counsel  for  the  plaintiff  asked  the  Court  to  instruct  the  ju- 
ry, that  a  person  injured  by  mayhem,  is  not  entitled  to  sue  for 
the  civil  injury,  until  he  has  prosecuted  the  offender  to  conviction 
or  acquittal.  This  position  was  preliminary  to  the  farther  charge 
desired,  and  necessary  to  it.  The  farther  charge,  as  we  have 
seen,  the  Court  gave,  upon  the  supposition  that  counsel  was  right 
in  the  above  position,  declining  to  give  any  opinion  upon  that  po- 
sition, because  not  made  necessary,  and  not  called  for  by  the 
pleadings.  We  do  not  see  that  the  whole,  or  any  part  of  the 
desired  charge,  was  made  necessary  by,  or  fairly  grew  out  of 
the  pleadings.  The  complainant's  prayer  for  the  cancellation  of 
the  deed,  is  founded  on  the  fact,  as  charged  in  the  bill,  that  the 
consideration  of  the  deed  was  the  abandonment  of  the  prosecu- 
tion, and  on  that  alone.  The  bill  prcsents'no  such  point  as  the  one 
propounded  by  the  counsel,  nor  does  the  answer.  It  is  the  duty 
of  the  Court  to  instruct  the  juiy,  when  requested,  upon  any  point 
which  is  fairly  made  by  the  pleadings,  or  which  appertains  to  the 
issues  mado.  But  it  is  no  part  of  his  duty  to  give  opinions  upon 
what  are  termed  abstract  questions  of  law,  such  as  do  not  spring 
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legitimately  out  of  the  caso.  If  it  was,  then  might  the  circuit 
Judge  be  made  amenable  in  each  case,  upon  the  whole  science  of 
the  law,  and  this  Court  become  at  one  sitting,  a  revisory  tribu- 
nal over  all  its  alleged  errors  and  impeifections*  In  declining 
to  charge,  we  do  not  think  the  Couit  erred.  But  in  as  much  a* 
this  question  was  argued,  and  as  counsel  expressed  a  wish  that  the 
opinion  of  this  Court  should  be  had  upou*  it,  we  are  content  ta 
depart  in  this  instance,  from  the  usage  of  the  Court,  with  a  pro- 
test against  the  departure  becoming  a  precedent. 

[1.]  By  the'  Common  Law,  in  every  case  o{  treason  and  felony  t  the 
civil  remedy  of  the  person  injured  is  entirely  suspended  until  he 
has  endeavored  to  bring  the  offender  to  justice.  The  civil  reme- 
dy is  not  destroyed  or  merged.  For  after  the  offender  is  con- 
victed, or  acquitted  without  collusion,  he  may  support  an  action 
for  the  same  cause  as  that  on  which  the  prosecution  was  foun- 
ded. ]2Ea*/,409.  IJZa/c,  546.  ^  Bla.  Com,  363.  2  T.  R. 
751.  1  Chiitys  Cnm,  Law.  5  Bac.  Ah,  Trespass  E,  2,  and  Tro- 
rer  D.  i 

The  reason  of  this  inile  is  found  in  public  policy  in  the 
necessity  of  bringing  offenders  lo  justice.  The  law  makes  it 
the  interest  as  well  the  duty  of  the  individual  most  affected  by 
the  violation  of  the  Penal  Law,  to  prosecute,  and  thus  seeks  to 
insure  its  enforcement.  The  rule  is  a  salutary  one,  and  it  is  very 
desirable  that  our  Legislature  should  extend  it  to  all  offences 
made  felony  by  our  Statute,  and  to  offences  against  the  persons 
of  slaves.  It  is  unfortunately  but  too  ti-ue,  that  meli  are  content 
with  a  pecuniary  compensation,  and  if  they  can  get  that,  care 
comparatively  little  about  the  punishment  of  the  wrong  doer. 
The  Common  Law  rule  applies  to  treason  and  felony  only.  There 
is  no  repeal  of  the  Common  Law  in  this  particular  in  Georgia,  so 
far  as  we  are  informed.  So  far,  then,  as  concerns  all  offences  in 
Georgia,  which  were  felonies  at  Common  Law,  wo  hold  that  the 
civil  remedy  of  the  person  injured  is  entirely  suspended,  until  the 
felon  is  prosecuted  to  conviction  or  acquittal.  The  inquiry, 
then,  is  first  what  constitutes  offences,  felonies,  by  the  Common 
Law,  and  secondly,  was  this  offence,  to  wit :  mayhem,  a  felony  at 
Common  Law?  If  it  was  not,  then  BaiTett,  the  pei-son  injured^ 
was  entitled  to  maintain  his  civil  suit  against  Rose,  before  prose- 
cuting him  to  conviction  or  acquittal. 

[2.}  Without  being  curious  as  to  the  meaning  and  derivation 
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of  the  yrord  Jelon,  or  stopping  to  detail  the  learning  as  to  its  origin, 
of  PrateuSy  Calvinus,  Sir  Edward  Coke  and  the  rest,  more  pro- 
found  than  profitable,   I  adopt  the  view  of  Blackstone,  taken 
from  Sir  Henry  Spelman,  to  wit :  that  it  is  of  feudal  oiigin,  and  is 
derived  from  two  northern  words,  Jee,  which  signifies  the  fief  or 
feud,  and  /on,  which  signifies  price  or  value,    ^^Felony,  therefore, 
is  the  same,  (says  Blackstone,)  as  pretiumjeudif  the  consideratioD 
for  which   a  man  g^ives    up    his  fief;  as  we  say,  in  common 
speech,  such  an  act  is  as  much  as  your  life  or  estate  is  worth.   Id 
this  sense  it  will  clearly  signify  the  feudal  forfeitui'e,  or  act  by 
which  an  estate  is  forfeited ^  or  escheats  to  the  lord.*'     4  Bla,  Com, 
95.    It  is   in  this  way  that  the  leanied  commentator  arrives  at 
his  definition  of  felony.     His  reasoning,  however,  is  at  fiiult  in 
one  particular,  for  that  would  imply  that  nothing  is  a  felony,  but 
that  which  works  a  forfeiture  of  lands.     His  definition,  notwith- 
standing, is  this,  "  an  offence  which  occasions  a  total  forfeiture  of 
either  lands  or  goods,  or  both,  at  the  Common  Law,  and  to  which 
capital  or  other  punishipent  may  be  superadded,  according  to  thede- 
gree  of  guilt.**    4  Bla.  Com,  94,  5.  Forfeiture  of  land  or  goodie  at 
the  Common  Law  is,  therefore,  the  test  of  what  is  felony  ^  and  to  this, 
the  books  very  generally  assent,     1  Russel  on  Crimes,  44.   1  Hawk, 
c.  25,  s,  1.     2  Hwne^App,  11,^.  129.     Spelm,  Ghss.  Felon, 

[3.]  We  are  now  prepared  for  the  enquiry,  is  mayhem  a  felo- 
ny ?  At  Common  Law,  it  was  not,  unless  by  castration.  It  was 
at  one  time  of  the  degree  of  felony  at  Common  Law,  as  the  judg- 
ment was  mcmhrum  pro  membro  according  to  the  lex  talionis, 
3  Inst,  118.  1  Hawk.  Pis,  of  the  Crown  c,  55,  s,  3.  4  Bloc,  Com. 
206.  1  Russel  on  Crimes,  719.  This  judgment  went  out  of  use, 
because  the  law  of  retaliation  was  found  an  inadequate  rule  of 
punishment,  and  because,  upon  a  repetition  of  the  offence,  the 
punishment  could  not  be  repeated.  The  offence  has  been  consid- 
ered in  later  times,  as  in  the  nature  of  an  aggi'avated  trespass, 
and  the  only  judgment  which  now  remains  for  it  at  Common 
Law,  is  fine  and  imprisonment.  1  Russel  on  Crimes,  719.  4 
Blac.  Com.  206.  1  Hawk.  P.  C.  112.  1  East,  P.  C,  c.  7,  s.  l,p. 
393.  That  mayhem  by  castration  was  considered  felony,  see  4 
Blac.  Com.  206.  Brae.  Fol.  144.  For  mayhem  at  Common  Law, 
there  is  no  judgment  of  forfeiture,  either  of  lands  or  goods,  and 
therefore  it  was  not  at  Common  Law  a  felony,  and  not  being  a 
felony  at  Common  Law,  it  is  not  one  of  those  offences  for  which. 
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in  Georgia,  it  is  necessary  for  iho  injured  party  to  prosecute  the 
criminal  to  conviction  or  acquittal,  before  he  is  entitled  to  his  ac- 
tion for  damages. 

At  difici'ent  times,  by  Statute  in  England,  diflerent  kinds  of 
mayhem  were  made  felonies — as  cutting  out  the  tongue,  pr  put- 
ting out  the  eyeSy  by  Stafirte  5  Henri/  IV.  Cutting  off  the  eai*,  by 
Statute  37  Henry  VIII,  and  by  Statute  22  and  23,  Car.  2,  known 
as  the  Coventry  Act.  Previous  Statutes  were  modified  or  repeal- 
ed, and  it  was  made  felony  to  cut  out  or  disable  the  tongue,  put 
out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  off*  or  disable 
any  limb,  or  member  of  any  other  person,  witli  intent  to  maim  or 
disfigure  him. 

These  acts  were  again  modified  or  repealed  by  the  later  Stat- 
utes of  the  7  ami  8  George  IV,  and  9  of  George  IV,  which  were 
themselves  superseded  by  the  Act  of  1  Victoria,  c/t,  8j5.  So  that 
the  Statute  Law  of  England,  as  to  mayhem,  is  now  to  be  found, 
substantially,  in  the  Act  of  1  Mctoria,  None  of  the  British  Stat- 
utes upon  this  subject,  passed  anteiior  to  our  adopting  Statute, 
are  in  force  in  Georgia,  being  superseded  by  our  own  code, 
which  defines  with  minuteness  what  shall  constitute  mayhem, 
and  prescribes  its  punishment.  By  our  Act  defining  felony,  as 
used  in  the  Penal  Code,  mayhem  is  a  felony. .  But  this  definition 
does  not  in  any  way  affect  the  rule  I  am  considering.  That  rule 
has  application  alone  to  treason  andfclonj/,  and  such  crimes  only 
are  felonies,  as  by  pommon  Law  are  followed  by  judgment  of 
forfeitui'e.  Our  Statute  makes  a  immber  of  crimes  felonies  which 
were  not  felonies  at  Common  Law.  Mayhem  is  one  of  them. 
It  does  not  thereby  bring  mayhem  under  the  rule,  for  the  rule  le- 
quires  a  prosecution  before  the  injured  party  can  maintain  a  civ- 
il action,  only  of  such  offences  as  were  felonies  at  Common  Law. 
Mayhem  is  not  a  felony  at  Common  Law,  except  in  the  one  in- 
stance stated.  ,  So  far  as  our  Statute  defining  felony  covers  the 
same  crimes  that  were  felonies  at  Common-  Law,  it  affirms  the 
Common  Law  ;  hence,  we  say,  that  in  Georgia,  offences  which 
wei*e  felonies  at  Common  Law,  must  be  prosecuted  to  an  end, 
before  the  pei^son  injured  thereby  can  maintain  his  civil  action. 
JFor  the  Act  of  1  Victoria ^  see  1  RusseVs  CruninalljaWyJifth  A/n, 
Ed,p,  721,  722.  For  the  Georgia  Statutes,  as  to  mayhem  and  fel- 
ony ^  see  Prince,  624,  625,  and  621.  ^ 

[4.]  I  proceed  now  to  the  consideration  of  the  main  (question. 
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The  Circuit  Judge  charged  the  jury,  that  if  they  believed  that 
the  deed  was  foun(k;d,  in  part  or  in  whoje,  upon  a  bad  or  illegal 
consideration,  to  wit,  the  compounding  of  a  felony,  the  complain- 
ant could  not  maintain  a  Bill  in  Equity,  to  rescind  it — that  the 
principle  which  govenis  in  such  cases  is,  that  Equity  will  not  in- 
terfere in  favor  of  either  party,  neither  in.  favor  of  the  party  exe- 
cutiiig  thedeed  to  set  it  aside,  nor  in  his  favor  to  whom  it  was 
executed  to  enforce  it,  but  will  leave  the  parties  as  it  finds  them, 
because  they  are  in  ^^/ir?  delicto.  These  positions  we  think  in- 
controvertible. The  Court  goes  upon  the  idea  that  this  contract 
was  executed  by  the  delivery  of  the  deed,  and  I  proceed  to  show 
that  it  was  executed,  and  if  not  fully  executed,  yet  in  part  That 
the  delivery  of  the  deed  was  to  that  extent  an  execution  of  the 
contract.  We  think  it  was  fully  executed,  but  if  only  in  part  ex- 
ecuted, that  will  be  sufficient  to  sustain  the  judgment  of  the  pre- 
siding Judge.  We  advert  to  the  record  to  show  what  the  con- 
tmcC  was,  and  whether  it  was  executed.  It  is  not  necessary  to 
look  to  the  evidence  toiietermine  whether  the  deed  was  executed 
in  consideration  of  the  abandonment  of  the  prosecutioii — ^the  evi- 
dence as  to  that  is  somewhat  conflicting.  Whether  it  was  or  not, 
was  left  to  the  jury  to  find.  The  opinion  of  the  Court  goes  upon 
the  supposition  that  the  consideration  of  the  deed  was  the  composi- 
tion of  the  felony.  The  bill,  and  the  answer,  and  the  testimony, 
agi'ee  that  it  was  stipulated  between  the  parties,  that  the  suits  in- 
stituted by  Barrett  against  Rose,  for  the  injury^  done  the  former, 
should  be  settlcd,(whether /A^*tt?^*  include  the  criminal  prosecution 
it  is  not  necessary  forme  to  inquire,)  that  in  consideration  of  such 
eetllemcnt.  Rose  was  to  convey  to  Barrett  certain  lands,  with  iier- 
tain  guaranties,  and  Barrett  was  to  give  to  Rose  a  statement  in 
writing  that  the  suits  were  settled  and  abandoned.  (There  is  con- 
flict as  to  the  character  of  this  statement,  and  as  to  whether  the 
undertaking  to  give  it  was  l>efore  or  aft:er  the  delivery  of  the 
deed,  but  that  is  not  important.)  And  that  in  pursuance  of  the 
understandings  the  deed  to  the  lands  was  delivered  to  Barrett, 
and  the  statement  given  to  Rose.  The  negotiations  and  the  con- 
summation were  conducted  by  agents  of  the  parties.  Now,  here 
U  a  contract  in  the  first  instance,  touching  the  settlement  of  these 
suits,  which  is  executory.  **  An  executoiy  contract,  (says  Mar- 
shall,) is  one  in  which  a  party  binds  himself  to  do  or  not  to  do  a 
particular  thing.*'     Fletcher  vs.  Peck,  6  Cranch,  136.     The  obli- 
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gallons  of  the  parties  are  reciprocal.  Each  has  something  to  do, 
and  one  agrees  not  to  do  certain  things.  Barrett  is  not  to  pros- 
ecute the  suits,  and  is  to  give  a  statement  as  evidence  of  such  aban- 
donment, and  Rose  is  to  execute,  in  consideration  thei  cof,  a  con- 
veyance to  Barrett  of  ceitain  lauds.  Each  did  what  each  assum- 
ed to  do.  The  contract  was,  therefore,  executed.  Nothing  re- 
mained for  either  to  do.  *'  A  contract  executed,  (says  the  same 
great  authority,  in  Fletcher  vs.  Peck,)  is  one  in  which  the  object 
of  the  contract  is  peifoi*med.**  Here  the  objects  of  the  contract 
are  peiibnned.  We  think  it  was  fully  executed,  aud  Jf  not  fully 
executed,  then  as  to  the  execution  and  delivery  of  the  deed,  jn^o 
tanto,  it  is  executed.  The  only  reply  to  this  view  of  the  subject, 
made  by  counsel,  was,  that  the  uhdcitaking  on  the  part  of  Rose 
to  convey^  is  not  complete  until  possession  of  the  land  is  given. 
The  old  doctrine  of  corporal  investiture,  &c.,  has  no  force  now, 
and  a  deed  is  a  seisin  in  law.  A  deed  is  a  cnitract  executed. 
Even  if  not  recorded,  it  passes  the  title,  as  against  the  grantor, 
his  heirs  and  devisees.  4  Kimt,  456.  The  Supreme  Court  of 
the  United  States  have  detci*rained  that  a  grant  from  the  State 
is  a  contract  executed.  They  say,  **  a  grant,  in  its  own  nature, 
amounts  to  an  extinguishment  of  the  right  of  the  gaantor, 
and  implies  a  contract  not  to  rc-asseit  that  right,  A  party  is, 
therefore,  always  estopped  by  his  own.grant."  Fletcher  vs.  Peck, 
6  Cranchj  136.  In  the  case  of  the  Inhabitants  of  Worcester  vs. 
Eaton,  this  point  is  expressly  adjudicated.  "  A  deed  of  bargain 
and  sale,  (says  Parker,  C.  J.)  signed,  sealed,  and  delivered,  ack- 
nowledged and  recorded,  is  an  actual  transfer  of  the  land  to  the 
grantee,  as  much  as  the  delivery  over  of  a  sum  of  money,  or  of  a 
personal  chattel,  is  a  transfer  of  either  of  those.'*  1 1  3fass.  373.  Tt 
is  therefore  taken  as  a  postulate,  that  the  contract  was  exocu-ed. 

It  will  also  be  conceded,  that  a  contract  for  compoundinjj:  a  fel- 
ony is  illegal  and  void,  both  because  it  is  forbidden  by  Statute, 
and  because  it  is  immoral,  and  opposed  to  public  j)olicy.  Prince, 
641.  Collins  vs.  Blanton,  2  Wils.^Al.  3  Scoff,  607.  3  Bing.  v. 
230.  3  B.  4'  P.  167.  5  East,  294.  16  Mass.  01.  4  3fas^,  373. 
9  VemwHt,  23.  2  Southard,  i70.  13  We.id.  502.  1  Ba?/,  249. 
Powell,   186.      3    Burrow,  1675.     Story  on   ConfrarfM,  12<S,   129. 

Nor  does  it  admit  of  a  doubt,  that  neither  party  can  go  into  a 
Court,  for  the  enforcement  of  such  a  contract.  The  contract  be- 
ing executory,  neither  party  can  be  heard.    Neither  Courts  of  Law 
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nor  of  Equity,  as  a  general  rule,  will  give  relief.  So  soon  as  it  is 
raade  to  appear  that  the  contract  is  illegal,  whether  by  the  plaintiff, 
or  in  defence,  the  Courts  will  turn  the  parties  from  their  doors.  De- 
feuccBgainst  such  a  contract  is  not  allowed,  through  any  regard  to 
any  i-ights  of  the  defendant;  the  law  has  as  little  respect  for  him,  when 
he  is  in  pari  dcUcfOy  as  for  the  plaintiff.  The  defence  b  allowed,  that 
through  him  the  public  policy  ipay  be  subserved.  The  defend- 
ant comes  into  Court  with  a  miserable  grace,  alleging  his  own 
violation  oflaw,  or  public  morality,  or  of  the  policy  ofthelaw,andhe 
is  lobe  heard, only  as  an  instiument,  by  which  to  work  out  the 
ends  of  that  policy.  And  where  either  party,  as  Lord  Mans- 
field phrases  it,  hij  accident ^  as  it  were,  is  in  the  position  of  defen- 
ant,  it  is  better  for  him.  "  Potior  est  conditio  defendentis,**  The 
case  of  Howell f  Admr.  vs.  Fountain  and  ot^ersy  decided  by  this 
Court,  was  a  proceeding  in  Ecjuity,  to  enforce  an  illegal  contract. 
In  that  case,  the  principles  which  govern  such  proceedings,  are 
briefly,  but  fully  developed,  as  well  as  those,  to  some  extent, 
which  apply  to  this  case.  Upon  this  head,  therefore,  of  this  dis- 
cussion, I  refer  to  that  case,  and  the  authorities  there  cited.  3 
Kelljfy  17G.  That  case,  it  is  true,  cannot  be  considered  as  a  con- 
trolling authority  in  this,  for  this  is  not  the  case  of  a  party  who 
comes  into  Court  to  enforce  an  executory  contract.  Here  a 
party,  having  executed  his  j)art  of  an  illegal  contract,  invokes  the 
aid  of  Chancery  to  revoke  that  execution,  and  by  annulling  the 
contract  to  place  him  in  the  position  which  he  occupied  before  he 
entered  into  it.  The  principle  which  governs  this  case  is  this— 
if  a  contract  is  in  violation  of  law,  or  of  public  policy,  and  the 
parties  to  it  are  in  pari  delict Oy  and  it  is  executed,  neither  a 
Court  of  Law  nor  of  Equity  will  intei-fere  to  relieve  them,  but 
will  leave  them  where  it  finds  them.  I  apprehend,  that  upon  a 
careful  review  of  the  authorities,  this  i*ule  will  be  found  almost 
without  an  exception.  Those  cases  which  appear  to  be  excep- 
tions— cases  where  Equity,  with  a  view  to  public  policy,  will  in- 
terpose to  set  aside  securities  founded  upon  illegal  considerations, 
will  be  found  to  be  cases,  where  the  contract  either  remains  ex- 
ecutory, or  the  parlies  are  not  in  2>ori  delicto.  If  the  contract  be 
executed,  and  the  parties  are  equal  in  xjrime,  the  conclusion  of 
the  law  is,  that  public  policy  is  best  promoted  by  non-intervention. 
I  propose  to  test  the  truth  of  this  rule  by  authoiity,  first  at  Law. 
Whether  the  contract  be  executed  by  the  payment  of  money,  or 
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the  delivery  of  goods,  or  the  deUvery  of  securities,  the  principle 
ifl  the  same.     He  can  never  recover  either  back  again.     Buller 
writes  to  follows :  **  Where  one  knowingly  pays  money  upon  an 
illegal  consideration,  he  is  particeps  criMinis,  and  there  is  no  rea- 
son he  should  have  his  money  again,  for  he  parted  with  it  freelj, 
end  volenti  non  Jit  injuria.    In  such  case,  mclior  est  conditio  defen- 
dentis,  not  because  the  defendant  is  more  favored,  but  because 
the  plaintiff  must  draw  his  justice  from  pure  fountains.     There- 
fore, though  if  A  agree  to  give  to  B  money  for  an  illegal  act,  as 
if  a  wager  be  made  on  a  boxing  match,  B  cannot  (though  he  do 
the  act)  recover  the  money  by  an  action ;  yet  if  the  money  be  paid, 
A  cannot  recover  it  back  again."     BuUer^s  iV.  P.  131, 1 32.     Here 
is  the  whole  doctrine  fairly  stated,     If  the  contract  be  executory, 
the  parties  cannot  sue  to  enforce  it — if  executed,  they  are  left  as 
they  are  found.     The  case  of  CoUins  vs.  Blantern,  is  a  leading 
case  at  law.     Wilmot,  C.  J.  lays  down  the  rule  in  these  words  : 
^'All  writers  upon  our  law  agree  in'  this,  no  polluted  hand  shall  touch 
the  fountains  of  justice.     Whoever  is  a  party  to  an  unlawful  con- 
tract, if  he  hath  once  paid  the  money  stipulated  to  bo  paid  in  pur- 
suance thereof,  he  shall  not  have  the  help  of  a  Court  to  fetch  it 
back  again.     You  shall  not  have  a  right  of  action  when  you  come 
into  a  Court  of  Justice  in  this  unclean  manner,  to  recover  it  back." 
And  with  feryid  indignation,  the  learned  Judge  exclaims  :  "  Pro* 
ml  Of     Procul  este  profani."      2  Wils.  350.     In  Hotcson  vs, 
Hancock,  hard'  Kenyon  said  :  '*  But  there  is  no  case  to  be  found, 
where,  when  money  has  actually  been  paid,  by  one  of  two  par- 
ties to  the  other,  upon  an  illegal  contract,  both  heing particeps  crim- 
ffitf,  an  action  has  been  maintained  to  recover  it  back  again.*'     3 
r.  R,  677.     in  Hdman  vs.  Newland,  Lord  Man^dd  is  thus  1*0- 
ported  :  **  The  objection  that  a  contract  is  immoral  or  illegal,  as 
between  plaintiflf  and  defendant,  sounds  at  all  times  very  ill  in 
the  mouth  of  the  defendant.     It  is  not  for  his  sake,  however,   that 
"the  objection  is  ever  allowed,  but  it  is  founded  in  general  princi- 
ples of  policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice,  as  l>etween  him  and  the  plaintiff,  by  accident, 
if  I  may  so  say.     The  principle  of  public  policy  is  this  ;  ex  dolo^ 
art  hon   oritur  actio.     No    Court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  illegal  or  immoral  act.     If, 
upon  the  plaintifTs  own  stating,  or  otherwise,  the  cause  of  ac- 
tion appeal's  to  arise  ex  turpi  causa,  or  a  transgression  of  a  posi- 
voLi  V.  53 
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tive  law  of  this  country,  there  the  Cotirt  says  he  has  no  right  to 
b^  assisted.     It  is  upon  that  ground  the  Court  goes — not  fo)*  the 
sake  of  the  defendant,  but  bec^ui^e  they  will  not  lend  their  aid  to 
^ch  a  plaintiff.     So,  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  was  16  bring  his  action  against  the  plain- 
tiff, the  latter  would  then  have  the  advantage  of  it.     For,  where 
both  are  equally  in  fault,  potior  est  conditio  defendenti*'*^     Gowper, 
192.     The  leading  case  of  Brotoning  vs,  Morris,  is  to  the  same 
effect,  to  which  I  shall  have  occasion  to  refer,  with  a  view  to 
another  distinction.     Cowper,  417.     From  these,  the  very  "high- 
est English  authorities,  (and  they  might  be  multiplied  almost  ad 
libitum,)  I  consider  the  principle  settled  there,  that  a  Court  of 
Law  will  not  disturb  an  illegal  executed  contract.     The  Ameri- 
can decisions,  almost  without  variation,  have  followed  those  of 
Great  Britain.     I  select  one  or  two  only,  becaiise  of  their  perti- 
nence to  this  case.     The  case  oi  Denton  and  xoife  vs,  English,  tried 
before  the  Constitutional  Court  of  South  Carolina,  was  trover  for 
the  recovery  back  again,  of  negroes  g^iven  by  Wll  of  sale  arid  de- 
livery of  possession  to  a  woman,  in  consideration  of  future  illicit 
Cohabitation.     The  Court  denied  the  right  of  recovery,  holding 
the  contract,  when  executed,  binding  upon  the  donor,  although  it 
was  against  law,  good  morals,  and  public  policy.     In  that  case, 
the  distinction  is  taken  distinctly,  between  executory  and  exfecu- 
ted  contracts,     Such  contracts  may  be  avoided  by  plea,  when  ex- 
ecutory, and  attempted  to  be  enforced,  but  are  to  remain  intact 
when  executed.     There  are  exceptions,  such  as  usury  contracts, 
under  Statutes,  noted  by  the  Court.     Mr.  Justice  Johnson,  de- 
livering the  opinion  of  the  Court,  however,  says:  "After  a  eare- 
ful  research,  I  have  not  been  able  to  find  a  single  exception  in  cases 
arising  on  Common  Law  principles,  to  the  general  nile,  that  when 
parties  are  in  pari  delicto,  tnelior  est  conditio  possidentis,  '  And  no 
possible' case  occurs  to  my  mind,  which  would  constitute  an  ex- 
ception."    2  N.  Sf  McC.  581.     The  n^xt  case  which  I  quote,  is  /»- 
hab.  of  Wore,  i^s.  Eaton,  determined  by  the  Supreme  Court  of  Mas- 
sachusetts.    It  is  the  case  of  a  contract  for  compounding  or  pre- 
venting a  prosecution   for  larceny,  executed  by  a  payment  of 
land  in  the  delivery  of  a  deed.     It  is,  in  eveiy  principle  involved, 
the  case  I  am  now  discussing.     The  question  made  in  that  case 
was,  whether  the  grantor  could  avoid  het  own  deed,  given  for 
the  consideration  stated,  by  an  entry,  so  as  to  give  effect  to  a  sub- 
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sequent  deed  made  by  her,  bona  Jide,  aiid  for  a  valuable  conside- 
Tadon.  The  Court,  upon  the  principles  which  I  have  herein  in- 
sisted upon,  ruled  that  she  could  not.  Parker,  C.  J-  said,  aflcr  a 
review  of  the  authorities,  **  if  then,  the  composition  of  a  felony  or 
larceny  is  an  illegal  consideration  of  any  promise  or  obligation 
lor  money,  the  party  claiming  under  such  instrument,  cannot  en- 
foi^e  it  in  a  Court  of  Justice,,  nor  can  the  other  party,  if  he  has 
paid  it,  recover  it  back  again."  The  Chief  Justice  then  notices 
a  distinction  sought  to  be  madeby  counsel,  between  the  payment 
of  money  under  such  a  contract,  and  the  conveyance  of  land,  and 
declares  tJiat  there  is  nojbundatian  for  it ;  holding  that  K'decd  is 
an  actual  transfer  of  land,  as  much  as  the  delivery  of  a  sum  of 
mcmey,  or  of  a  personal  chattel,  is  a  transfer  of  either  of  those. 
11  Mass,  Rr369,  In  suppoit  of  the  rule  that  a  Court  of  Law 
will  not  interfere  with  an  illegal  contract  executed,  I  refer  to 
the  following  authoiities :  Buller's  K  P.  131,  2.  2  Wils,  347. 
6  D.  ^  East,  61.  7  Ibid,  535,  630.  Doug.  470,  097.  Cowp.  ]  91. 
Cowp.  418,  1  Eas^  94.  1  C(M,  on  Cont,  30,  46.  2  Ibid,  10j9. 
Powell  on.  Contr.  1  Vol.  200.  4  T.  R.  664.  2  Inst.  391.  7 
Bing.  98.  10  B.  ^  C*  684,  1  Wheat.  Sdwyn,  94,  5,  note,  6th  Am. 
Edit.  2  Bing.  250.  8  71  R.  575.  4  Ihitnt.  165.  3  T.  R.  266. 
6M.^S.  290.  4  Bid,  10.  3  Bos.  ^  Pul.  35.  8  J.  R.  147.  11  • 
Mass.  368*  10  Ibid,  267.  4  Peters  R.  184.  2  N.  Sf  McC.  581.  9 
VermoniR.  310. 

Some  of  the  authorities  in  terms  sustain  the.  distinction  be- 
tween contracts  executory  and  executed.  For  caution's  sake,  I 
repeat,  that  by  drawing  this  distinction,  I  am  not  to  be  understood 
to  say  that  the  Courts  will  aid  in  the  enforcement  of  an  illegal  con- 
tract. I  mean  to  say,  that  if  the  contract  be  executory,  and  it 
api^ear  by  the  plaintiff's  case,  or  the  defence,  that  it  is  illegal  or 
opposed  to  pubHc  policy,  the  plaintiff  will  be  turned  away,  and 
it  is  virtually  annulled  in  favor  of  the  defendant,  for  the  promo- 
.tion  of  public  policy.  But  if  it  be  executed,  then  in  no  form,  in 
favor  of  ncHther  party,  will  the  Courts  disturb  the  status  of  the  par- 
ties. Mr.  Powell  thus  recognizes  the  distinction,  "  although  con- 
tracts or  agreements  respecting  things  which  the  law  prohibits  to 
be  the  subjects  of  contracts,  create  no  rights,  and  consequently  no 
obligations  on  either  side,  yet  the  law  suflers  them  in  some  in- 
stances nevertheless,  after  they  have  been  carried  into  execution, 
to  prevail  contrary  to  its  prohibition ;    for  being  executed,  they 
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ate  valid  between  the  parties,  although  the  law  will  not  give  U» 
aid  to  assist  either  party  in  caiTying  them  into  execution ;  for  the 
paities  are  looked  upon  to  treat  together,  as  if  thei*e  wei'e  no 
law  about  tlie  matter,  and  so  to  renounce  the  benefits  which 
might  accrue  by  the  law  to  either  of  them ;  and  therefore,  though 
they  do  ill  to  engage  themselves,  they  ou^t,  in  conscience,  to 
suffer  their  engagements,  being  executed,  to  continue  in  force, 
and  neither  of  them  to  break  without  the  assent  of  the  other."  1 
Powell  Cont,  200.  2  Comyn  on  Con.  109.  Such  is  this  author's 
idea  of  the  philosophy  of  the  *'  melior  conditio  possidentis^*  So 
*«  in  cases  involving  no  moral  turpitude,  and  the  contract  is  execu- 

tory, and  the  event  has  not  happened  upon  which  money  is  to  be 
paid,  the  Courts  have  recognized  the  right  of  the  party,  upon  no- 
tice, to  repudiate  it.  By  Bullery  in  Lowry  vs,  Bourdieu,  2  Dougi 
470.  By  Ld.  Mansfield,  in  Walker  r*.  Chapman  and  Walter^ 
JuofVs  R.  By  Sir  James  Mansfield,  in  Auhurt  vs.  Welsh,  3  Tauni. 
283.  By  Lord  Alvanly,  in  Tappanden  and  others  vs.  Randall^  2 
Bos.  Sf  Pul  470.     See  also,  1   Wheat.  Selu?.  94,  '5,  note. 

I  come  now,  to  show  that  the  cases  at  Law,  (and  as  we  shall  see, 
in  Equity,)  which  geem  to  constitute  exceptions  to  the  general « 
rule  I  have  laid  down,  are  not  it)  fact  exceptions,  but  are  cases 
in  which  the  parlies  are  not  in  pari  delicto.  One  exception,  it  is 
said,  for  example,  is  found  in  usunpus  contracts ;  an  action  lying 
in  favor  of  the  borrower,  to  recover  back  money  paid  as  usurious 
interest.  Upon  usurious  contracts  the  parties  are  not  equal  in 
crime.  This  matter  is  set  at  rest  by  Lord  Mansfield,  in  two  ca- 
ses, to  wit,  the  cases  of  Smith  vs.  Bromley,  Douglass,  696,  and 
Bronming  vs.  Morris,  2  Cowp.  790.  In  the  latter  case,  his  Lord- 
ship says,  "the  rule  is  in  pari  delicto  potior  est  conditio  defendetir 
tis,  and  there  are  several  other  maxims  of  the  same  kind.  When 
the  contract  is  executed  and  the  money  paid  in  pari  delicto,  this 
i-ule  certainly  holds,  and  the  party  who  has  paid  cannot  recover  it 
back.  For  instance,  in  biibery,  if  a  man  pay  a  sum  of  money 
by  way  of  biibe,  ho  caii  never  recover  it  in  an  action,  because, 
both  the  plaintiff  and  the  defendant  are  equally  criminal.  But 
when  contracts  are  prohibited  by  positive  Statute,  for  the  sake  of 
protecting  one  set  of  men  from  another  set  of  men;  the  one  fi'om 
their  situation  and  condition,  being  liable  to  be  oppressed  or  im- 
posed upon  by  the  other;  there  the  parties  are  not  inpttri  delicto, 
and  in  furtherance  of  these  Statutes,  the  pei'son  injured,  after  the 
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transaction  is  finished  and  completed,  may  bring  his  action  and 
defeat  \he  contract"  He  illustrates,  in  the  case  of  the  Statutes 
of  usury,  and  says,  "  these  Statutes  were  made  to  protect  needy 
and  necessitous  persons  from  the  oppression  of  usurei's  and  mon- 
ied  men,  who  are  eager  to  take  advantage  of  others,  whilst  they, 
on  the  other  hand,  from  the  pressure  of  their  distress,  are  ready 
to  come  into  any  terms,  and  with  their  eyes  open,  not  only  to 
break  the  law,  but  complete  their  ruin."  Now,  what  I  wish  to 
be  understood,  is,  that  auch  are  th^  cases,  and  such  only,  (where 
the  parties  are  not  in  pari  delicto,)  in  which,  money  or  any  thing 
eUe,  paid  upon  contracts  illegal  and  against  public  policy,  can 
be  recovered;  and  that  it  is  only  to  promote  the  policy  of  ^ucA 
Statutes,  that  Equity  will  interfere,  ( upon  the  score  of  public  pol- 
icy,) to  cancel  securities.  The  case  of  Barrett  Sc  Rose,  is  not  one 
of  these,  cases  ;  for  they  are  equal  in  crime,  on  a  contract  forbid- 
den by  law,  immoral  and  opposed  therefore  to  public  policy. 
See  also,  1  Story's  Eq,  Juris,  sect,  302.  Bosanquet  vs,  Dashwood, 
Cas.  Temp,  Talb,  39.  Rawden  vs,  Shadwell,  Ambler,  269,  and 
Mr.  Blount's  notes,  1  Fonbl,  Eq,  h,  1,  ch,  4,  sect,  8,  note  12.  2 
Vesey,  156.     18  Vesey,  379.     11   Mass.  368. 

The  plaintiff  in  error,  however,  plants  himself  upon  equitable 
grounds,  and  says :  First,  Equity  will  upon  principles  quia  timet^ 
cancel  bonds,  notes  and  other  secuiities.  Now  this  ground  (A 
Equity  jurisdiction  is  not  questioned.  But  the  principles  upon 
which  that  jurisdiction  is  founded  have,  I  think,  nothing  to  do 
with  securities  founded  upon  an  illegal  or  immoral  consideration, 
and  therefore  nothing  to  do  with  this  case.  Those  principles  re« 
fer  to  cases,  where  a  deed  (for  example)  void  for  fraud,  or  which, 
being  originally  valid,'has  hecome  functus  ojfficio,  from  any  cause 
lyhich  renders  it  legally  invalid,  constitutes  a  cloud  upon  the 
plaintiff's  title  ;  in  such  case,  upon  a  proper  case  made,  Equity, 
in  the  exercise  of  a  preventive  justice,  will  decree  its  cancella- 
tion.    Story's  Eq.  sects,  701,  to  706.     3  Kelhj,  423. 

Secondly,  the  counsel  say,  although  Equity  will  not  aid  a  par- 
ty to  enforce  an  illegal  contract,  yet  upon  the  ground  of  public 
policy,  it  will  allow  one  who  is  in  pari  delicto  to  be  relieved  when 
he  comes  into  Equity  to  repudiate  his  contract.  I  might  in  reply 
to  this  proposition,  refer  to  the  doct lines  herein  held  upon  this 
subject,  in  Gourts  of  Law.  •  Is  there  any  reason,  why  equity  in 
this  matter  should  grant  relief  greater  and  different  from  that 
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which  law  affords  I  Is  there  any  reason  of  policy,  why  equity 
should  in  this  particular  transcend  the  powers  of  a  CoiHt  of  Law  ? 
The  piinciples  of  Law,  of  Equity  and  policy,  must  be  the  same  as 
to  this  question,  in  both  jurisdictions.  To  my  mind,  this  is  an 
instance  where  the  maxim,  equitas  sequitur  legem,  applies  with 
coutJColling  force. 

But  is  this. an  application  to  repudiate  a  contract  ?     If  I  am 
right  in  the  conclusion  that  it  is  an  executed  contract,  then  it  is 
not,  but  it  is  an  application  to  relieve  against  the  conseqaences  of 
a  contract  consummated  and  extinct,  ^nd  to  be  placed  back,  by 
the  strong  arm  of  Chancery,  to  the  condition  the  plaintiff  was  in 
before  he  made  the  contract.     In  cases  where  repudiation  is  al- 
lowed, the  repudiation  must  be  asked  before  the  party  has  put 
himself  without  the  repudiation    limits,  by  performing  the   con- 
tract.    In  other  words,  so  far  as  the  poMtion  of  counsel  is  at  all 
sound,  it  applies  to  contracts  that  are  still  executory,  or  to  sack 
as  those  in  which  the  parties  are  not  eqtial,  as  to  crime.     Equity 
will  no  more  interpose  to  disturb  an  illegal  executed  contract,  than 
will  Law  ;  it  will  leave  the  parties  as  it  finds  them,  if  they  are  in 
pari  delicto,     I  venture  to  say,  that  in  the  whole  range  of  the 
modern  English  and  American  Chancery  decisions,  there  is  not 
to  be  found  one  single  case,  where  that  Couit  has  rescinded  a 
deed,  or  re-called  money  or  property,  at  the  instance  of  a  parti- 
ceps  criminis,  paid  on  a  contract  for  compromising  a  felony— not 
one.     Neither  upon  the  ground  of  public  policy,  nor  any  other 
ground.     The  doctrine  contended  for  by  the  able  counsel  for  the 
plaintiff  in  error,  does  ?u)t  extend  to  the  repayment  of  money,  or  any 
thing  else  paid  on  the  contract,  except  in  case  of  usury  contracts, 
and  such  as  occupy  a  like  position,  as  I  shall  now  proceed  to  show. 
Judge  Story  lays  down  the  general  iTile  as  fpUows :  "  In  general, 
(for  it  is  not  universally  true,)  where  parties  are  concerned  in  il- 
legal agreements,  or  other  transactions,  whether  they  •  are  mda 
prohihita,  or  mala  in  se.  Courts  of  Equity,  following  the  rule  of 
Law,  as  to  participator  in  a  common  crime,  will  not,  at  present, 
interpose  to  grant  any  relief,  acting  upon  Jthe  known  maxim,  "  tn 
pari  delicto  j^otior  est  conditio  defendentis,  or  possidentis  *^     Story's 
Eq,  Jurisp,  sect,  298.     In  a  note  to  this  nile,  as  laid  down  in  the 
text,  Mr.  Story  has  this  remark^— "the  old  cases  often  gave  relief, 
both  at  Law  and  in  Equity,  where  the  party  would  otherwise  de- 
rive an  advantage  from  his  iniquity.     Bui  the  modem  doctrine  has 
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adopted  a  more  severely  just,  and  probably  moral  and  politic  rule, 
which  is  to  leave  the  parties  where  it  finds  them,  ^xiving  no  relief 
and  Ao  countenance  to  claims  of  this  sort."  Mr.  Story  states,  in 
parenthesis,  as  above,  that  the  general  proposition  is  not  univer- 
sally tnie,  and  illustrates  the  exception  by  reference  to  usurious 
contracts ;  recognizing  the  doctrine  of  Lord  Mansfield,  in  Smith 
t».  Brandey^  and  Brotvning  va.  Morris,  The  exceptions,  therefore, 
to  the  general  rule,  in  Equity  as  well  as  at  Law,  grow  out  of  ca- 
seiB  where  the  parties  are  not  injtari  delicto.  He  (Mr.  Story)  then 
proceeds  to  lay  down  the  proposition  upon  which  the  plaintiff  in 
error  relies,  as  follows :  "  But  in  cases  where  the  agreements  oi* 
other  transactions  are  repudiated  onaccount  of  their  being  against 
public  policy,  the  circumstance  that  the  relief  is  asked  by  a  party 
who  is  particeps  criminis,  is  not  in  Equity  material.  The  reason 
is,  that  the  pubic  interest  requires  that  relief  should  be  given,  and  it 
18  given  to  the  public  through  the  party.  And  in  these  cases,  relief 
will  be  given,  not  only  by  setting  aside  the  agreement  or  other 
transaction,  but  also,  in  many  cases,  by  ordering  a  rc-paymont  of 
any  money  paid  under  it."  Now,  in  the  light  of  the  rule  estab- 
lished at  Law,  and  of  what  Mr.  Stoiy  says  himself  is  the  general 
rule,  and  what  he  also  refers  to  as  the  exceptions,  I  inquire  what 
puMicpolicj/  has  he  reference  to?  The  answer  is,  to  that  publicf 
policy  which  Lord  Mansfield  explains  as  growing  out  of  the  Stat- 
utes of  usury,  and  like  Statutes.  And  what  are  the  cases  in  which 
Equity  will  grant  relief  by  ordering  the  re-payment  of  money  ? 
Why,  the  cases  growing  out  of  such  Statutes.  It  is  not  questioned 
but  that  usurious  interest  paid,  may  be  recovered  *  back  again. 
This  view  of  the  text  of  Story  is  confirmed  by  his  immediately 
following  comments  upon  the  doctrine  of  Lord  Thurlow.  That 
Chancellor  had  held,  that  in  all  cases  where  money  had  been  paid 
for  an  illegal  puipose,  it  might.be  recovered  back ;  arguing  that  if 
Courts  of  Justice  mean  to  prevent  the  peqjetralion  of  crime,  it 
must  be,  not  by  allowing  a  man  who  has  got  poss^ession,  to  re- 
main in  possession,  but  by  putting  the  parties  back  to  the  state 
in  which  they  were  before.  Mr.  Justice  Story  denies  this  doc- 
trine, and  reasons  cogently  against  it,  and  says,  "  this  is  piishing 
the  doctrine  to  an  extravagant  extent,  and  effectually  subverting 
the  maxim  in  pari  delicto  mclior  est  conditio  defendentis*^  It  must 
.  be  conceded  that  Mr.  Story  is  a  little  confused  upon  this  subject. 
For,  he  still  farther  adds,  "  relief  is  not  granted  where  both  parties 
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are  trulf/  in  pari  delicto,  unless  in  cases  where  public  policy  would 
thereby  be  promoted."  It  is  much  to  be  regretted  that  he  had 
not  explained  more  perspicuously,  what  are  the  cases  in  which 
public  policy  requires  the  relief  to  be  granted.  That  he  had  ref- 
erence to  that  class  of  cases  spoken  of  by  Lord  Mansfield,  in 
Brovilcij  vs.  Smith  and  Brotoning  vs,  Morris,  as  not  being  cases 
where  the  guilt  of  the  parties  is  equal,  is  proven  in  this,  that 
those  are  the  very  Common  Law  authorities  which  he  quotes  to 
sustain  his  text.  But  if  he  intended  to  say,  that  relief  would  be 
granted  in  other  than  that  class  of  cases,  I  am  satisfied  that  it  can 
'only  be  done  whilst  the  contract  is  unexecuted.  The  cases  re- 
ferred to  by  Mr.  Story  from  the  Equity  Books  are,  bo  far  as  I 
have  been  able  to  examine  them,  cases  of  unexecuted  contracts. 
For  the  general  rule,  to-wit :  that  where  parties  to  a  contract,  il- 
legal or  immoral,  are  in  pari  delicto  Courts  of  Equity  will  not 
intei-pose,  but  leave  the  parties  where  they  find  th^m,  according 
to  the  maxitn  in  pari  delicto  potior  est  conditio  defendentis  et  possi- 
dentis, See  1  B:  Ck.  K  543,  '7,  '8.  Jacob  R.  67.  3  Vesey,  Jr. 
R.  612.  5  Vesey,  173,  181, 184.  7  lb,  469.  11  B.  168.  18  lb. 
379i  Cos.  Temp.  Talb.  37.  10  Vesey,  366.  Ambler,269.  3  J. 
K.  Marsh.  475.  4  Wash.  C.  O.  R.  297.  2  Wash.  C.  C.  R.  98. 
11  Wheat.  258.     7  Paige,  654.     4  Porter,  294.     2  Stewart,  175. 

In  the  case  in  4  Porter,  294,  the  Supreme  Court  of  Alabama 
expressly  i-ule,  that  exceptions  coming  under  the  general  rule, 
are  cases  founded  on  contmcts  violative  of  usury  and  gaming 
laws.  Those  are  the  cases,  in  the  judgment  of  that  Couit,  where 
public  policy  requires  that  relief  should  be  granted. 

Let  the  judgment  of  the  Couit  below  be  affirmed. 


No.  47. — Abner  Glanton,  plaintiff  in  error,  v^.  Daniel  Griggs, 

defendant. 

[1.1  Depositions  taken  by  a  student  at  law,  of  an  attorney  in  the  caose,  and  in 
the  office  and  presence  of  the  attorney,  are  inadmissible. 

[3.]  A  party  who  acquires  title  to  a  bill  or  note,  by  indorssnient,  dshrery,  or 
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otherwise,  before  due,  but  with  express  notice  of  any  defeot  or  incumbrance, 
is  so  far  ideotific<l  with  the  previous  owner,  that,  his  declarations  or  admis- 
sious  while  owner,  may  be  received  in  evidence  against  such  party.. 

[3. 1  A,  the  debtor  ^fB,  u(>on  a  negotiable  note  not  due,  is  summoned  by  C, 
the  creditor  of  B,  to  answer  upon  process  of*  garnishment.  B  subsequently 
transfers  the  note  to  D,  with  express  notice  of  the.pcnc^ncy  of  the  garnish> 
ment :  Heldf  that  judgment  against  A,  in  favor  of  the  attaching  creditor,  may 
be  pleaded  in  bar  of  the  suit  of  D,  the  assignee  of  the  paper. 

Assumpsit — Troup  Superior  Court,  May  Term,  1848 — -before 
Judge  Hill.  , 

This  action  was  founded  upon  a  promissory  note,  made  and 
executed  by  the  defendant  to  one  Benjamin  Keel,  or  bearer,  for 
five  hubdred  and  fifty  dollars,  bearing  date  on  the  29th  day  of 
September,  1839,  and  payable  on  or  before  the  25th  day  of  De- 
cember, 1840.     Before  the  commencement  of  this  action,  Seaborn 
J.  Thompson  sued  out  of  said  Couit  an  action  of  assumpsit  and 
bail,  against  one  Martin  Whatley,  on  the  21st  Januaiy,  1840,  and  at 
the  same  time  sued  out  a  garnishment  to  the  Aptil  term,  1840,  of  the 
Superior  Court  of  Troup  county,  and  Dianna  Griggs  was  serv- 
ed with  a  summons  of  garnishment  in  said  case,  on  the  day  after 
the  same  was  sued  out.    About  the  time  of  the  suing  out  of  thtj 
garnishment,  plaintiff  bought  the  note  on  defendant  from  said 
Martin  Whatley,  which  was  not  then  due.     The  defendant  not 
answering  the  garnishment  at  the  April  term  aforesaid,  the  at- 
torneys of  said  Thompson  obtained  at  said  term  a  mle  nisi  call- 
ing upon  her  to  answer.     On  the  26th  day  of  September,  1840, 
she  filed,  her  answer,  denying  any  indebtedness  to  said  Whatley. 
At  the  October  term  thereafter,  the  attorneys  for  said  Thompson 
filed  their  issue,  alleging  that  at  the  time  of  the  service  of  said 
summons,  Martin  Whatley  held  the  note  aforesaid,  and  was  in 
possession  of  the  same  for  some  time  thereafter.    A  t  the  October 
term  1841,  said  issue  was  tried,  and  the  jury  found  a  verdict 
against  said  defendant  for  the  amount  of  the  principal  and  inter- 
est due  upon  said  note.     It  does  not  appear  from  the  record,  that 
the  defendant  joined  issue  in  said  case  of  gaimishment. 

The  plaintifl'  instituted  his  action  aforesaid  upon  said  notes,  at 
the  '  term  of  said  Court,  184-,  and  at  the  May  term  tliere- 

of,  1848,  said  cause  came  on  finally  to  be  heard  upon  the  issue 
VOL.  v.  54 
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made  by  tlie  pleas  of  defendant,  setting  out  tbe  proceedings  on 
tlie  garnishment,  foiiner  recovery,  &c. 

Before  the  cause,  was  submitted  to  the  jury,  the  plaindflTs  coun- 
sel objected  to  the  execution  and  reading  in  evidence  of  the  inter* 
rogatories  of  Isaac  Wnght,  on  the  ground  that  they  were  takeo 
in  the  office  of  aefendant's  counsel,  they  being  present,  and  s 
student  of  defendant's  counsel  acted  as  commissioner,  and  made 
out  the  answers  of  the  witness.  The  interrogatories  wei-e  admit-* 
ted  by  the  Court, 

The  plaintiff's  counsel  read  the  note  (as  establishcid)  in  evi^ 
dence,  and  closed'  his  case.  The  defendant's  counsel,  after  read- 
ing Isaac  Wright's  testimony,  offered  Wm.  L.  D.  Cook  as  a  wit- 
ness to  prove  the  sayings  of  Martin  Whatley  about  the  note, 
whilst  in  his  possession,  and  a  few  days  after  gambhment  was 
served;  to  which  plaintiff  objected,  upon  the  ground  that  the  de- 
fendant not  having  proved  Whatley  to  be  dead,  he  being  a  com-^ 
potent  witness,  his  sayings  ought  not  to  be  admitted  in  evidence* 
The  Court  admitted  them,  and  the  plaintiff  excepted. 

The  defendant  offered  to  prove  by  Joseph  Heard,  and  By  the 
faiterrogatones  of  Russell  Smith,  the  acts  and  sayings  of  Whatley 
on  the  day  that  the  garnishment  was  sefved,  to  which  plaintiff 
objected,  upon  the  ground  that  the  declarations  of  a  persoit  not  a 
party,  who  is  living,  and  a  competent  witness  in  the  cause,  though 
against  his  interest  at  the  time  made,  are  inadmissible.  The 
Court  admitted  them,  and  the  plaintiff  excepted. 

After  the  evidence  was  closed  by  defendant,  the  plaintiff  in- 
troduced George  W.  Dallas  to  prove  some  discrepancy  betwe^ 
the  oral  statements  of  Wright  to  the  witness,  his  conversations 
with  plaintiff,  and  his  testimony  as  made  by  his  intetrogatories 
taken  by  defendant,  and  also  the  interrogatories  of  said  Wright, 
taken  by  the  plaintiff.  After  the  cause  was  argued  by  plaintiff 
and  defendant's  counsel  to  the  jury,  the  Court  charged  the  juiy : 

That  whether  defendant  put  in  a  right  and  proper  answer  to 
the  summons  of  garnishment,  or  whether  she  was  guilty  in  filing 
said  answer  on  the  trial  of  the  issue  made  thereon,  of  any  laches 
or  negligence,  as  the  Court  before  whom  it  was  tried  had  given 
Judgment  against  her,  that  the  jury,  in  the  trial  of  this  case,  had 
nothing  to  do  with  that  matter,  to  which  plaintiff's  counsel  ex- 
cepted. 

The  Court  charged  the  jury,  that  they  had  the  right  to  judge 


DECATUR,  AUGUST  TEEM,  184a  4CT 


GlaotOD  vs.  Origgf. 


of  the  motives  and  feelings  of  witnesses,  and  if  they  believed  that 
Dallas,  acting  as  (he  friend  of  plaintiff,  and  taking  an  interest  in  his 
behalf,  went  to  Wright's,,  to  get  from  him  contradictory  statements* 
that  but  little  or  no  weight  ought  to  be  given  to  his  testimony,  to 
which  plaintiff  excepted. 

The  Court  also  charged  the  jury,  that  if  Glanton  had  notice  of 
tiie  pendency  of  the  g^amishment  stated  in  defendant's  pleas,  at 
the  time  he  traded  for  the  note,  although  it  was  not  due,  he  tvas 
Tkot  entitled  to  recover—to  which  plaintiff's  counsel  excepted,  up- 
on the  ground  that  the  maker  of  a  negotiable  paper  is  not  subject 
to  garnishment  before  the  n^te  becomes  due'. 

Dougherty,  Stokss  6c  Prior,  for  plaintiff  in  error,  cited-^ 

TiUingkast,  Stark  ^  Co.  vi,  Walton,  5  Ga.  RepU,  335.    2  U.  S. 
Dig.  280,2,      Fitch  vs.  Chapman^  10.  Conn.  8.      Woodtcard  vs. 
15  Johns.  493.     MiTna  Queen  os.  Hepburn^  7  Cranch,  290. 


BuU','  for  defendant  in  error. 

1.  A  new  trial  will  not  be  granted  because  illegal  testimony 
w«s  admitted,  if  wholly  irrespective  of  that  testimony,  there  was 
evidence  sufficient  to  justify  the  finding.  1  Kelly,590,  6  T.  R* 
426.     4  Wend.  iS5.     12  Wend.4l. 

2.  If  the  Court  admitted  improper  evidence  of  a  fact,  and  in 
tiie  subsequent  progi-ess  of  the  trial,  the  opposite  party  prove  the 
sune  fact,  a  verdict  will  not  be  set  aside  for  the  admission  of  such 
improper  testimony.  7  Wend,  377.  2  Wend.  361.  Graham  on 
N.  T.  287. 

3  .Declarations  ofholders  of  bills  and  notes,  made  before  the  trans- 
fin',  are  admissible.  2  Ph.  Ev.  663.  1  Car.  and  Payne,  145.  lb. 
232.  Bailey  an  Bills,  503.  1  Ryan  and  Moody,  127.  2  Mt> 
C0rdR.24tl. 

4.  A  'mere  expression  of  opinion  by  the  Judge,  as  to  the  weight 

of  testimony,  where  the  whole  matter  is  left  to  the  jury,  is  not 

such  a  misdirection  as  will  set  aside  a  verdict.     Stell  vs.  Glass,  1 

KeUy^  475.     9  Bac.  Abr.  591,  592,  594.     Jackson  vs.  Packard,  6 

Wend.  417. 

5.  To  entitle  a  party  to  a  new  trial  on  account  of  the  misdirec- 
tion of  the  Judge,  his  obseiTations  must  not  only  be  erroneous. 
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but  such  as  were  maCeria^,  and  affected  the  merits  of  the  case.    9 
fiac.  Abr,  593.     5  Ohio  R.  5Cfe. 

6.  A  new  trial  will  not  be-  granted  when  the  point  of  law  an 
which  the  motion  was  founded,  was  not  made  and  overruled  at 
the  trial.  9  Bac.  Abr,  585.  8  Conn.  236.  lb.  472.  10  Ckmm. 
499. 

7.  By  going  to  trial  on  the  plea,  the  plaintiff  aulmitft  the  plea 
to  be  valid,  and  after  permitting  tedtimonj  to  be  given^  inland  in- 
troducing testimony  himself  under  the  pleadings,  he  la  not  enti-r 
tied  to  have  the  judgment  revci-sed,  because  the  Judge  submit- 
ted to  the  jury  the  very  isaue  made  up  by  the  counsel  on  both 
sides,  and  agreed  by  them  to  bo  submitted  to  the  jury.  Meyer 
vs.  McLean.  1  John.  R.  509.     S.  C.2  JoJm.  R.  J  82, 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  i^cord  in  this  case  presents  three  questions  of  interest  to 
the  profession,  as  well  as  to  the  parties. 

1st.  Is  the  deposition  of  a  witness,  taken  by  a  student  at  law 
as  commissioner,  in  the  office  of  the  attorney  in  the  cause,  who  is 
present  at  the  tim^,  admissible?  . 

2d.  How  far  are  the  admissions  or  declarations  of  the  assignor 
of  a  chose  in  action,  made  while  he  is  holder,  evidence  against  his 
assignee,  and  all  claiming  under  him  ? 

3d.  A,  the  debtor  of  B,  upon  a  negotiable  note,  not  yet  due,  is 
summoned  by  C,  the  creditor  of  B,  to  answer  upon  the  process  of 
garnishment.  B  subsequently  transfers  the  note  to  D,  with  no- 
tice of  the  pendency  of  the  garnishment;  will  the  attachment 
lien  of  C,  the  creditor,  be  protected  against  D,  the  holder  of  the 
paper  ? 

.  [1.]  As  to  the  competency  of  the  testimony  of  Wright.  At 
Common  Law,  no  testimony  of  witnesses  is  admissible,  un- 
less they  are  present  and  testify  viva  voce,  and  may  be  cross-ex- 
amined by  the  adverae  party.  As  this  rule,  adhered  to  without 
exceptions,  would  sometimes  produce  injustice,  by  excluding  tes- 
timony material  to  the  issue,  because  the  witnesses  living  without 
t"he  jurisdiction  of  the  Court  would  not  voluntarily,  and  cckild  not 
be  compelled  to  appear,  and  aged  and  infiim,  and  transient  per- 
sons would  be  unable  to  do  so—- depositions  ai^  admitted  in  cer- 


1 
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tafh  cases  by  our  Statutes,  when* taken  purt*uaiit  to  a  cominission 
issuing  from  the  Court,  where  the  cause  is  j>ending. 

How  well  do  Courts  and  counsel  know. that  taking  of  testinio- 
ny  by  deposition,  is  at  best  but  a  very  imperfect  way  of  airiving 
at  the  truth.  -It  has  been  successfully  resorted  to,  ten  thousand 
times,  to  defeat  it  Every  precaution  should,  therefore,  be  ta- 
ken to  guard  against  abuser).  Even  as  early  as  Peacock**  case,  (9 
Jac.  (Coke's^  R^  271),  it.washolden,  "  that  commissioners  to  exam- 
ine ought  to  be  indifferent  and  by  all  means  to  express  (he  tnith." 
In  that  case.  Peacock  the  witness,  being  exaipined,  would  have 
declared  all  the  truth,  but  J.  H.  a  commissioner  for  the  plaintiff, 
held  him  stiictly  to  the  interrogatories,  so  as  the  truth  could  not 
appear,  and  this  was  holden  by  the  Loixi  Chancelloi^  and  the  two 
Chief  Justices,  the  Chief  Baron  and  all  the  Court  of  Star  Cham- 
ber, a  grent  misdemeanor,  per  quod  justitia  et  Veritas  svjj'ocan' 
tut.  It  appears  also,  from  the  report,  that  the  commissioner  du- 
ring the  examination,  held  consultation  with  the  plaintiff,  who 
was  in  another  room,  and  it  was  holden  by  all  the  Court,  that  a 
commissioner^  before  publication  of  the  depositions,  ought  not  to 

'  discover  to  apy  of  the  parties  the  matter  thei^of,  nor  afler  he  has 
commenced  taking  the  testimony,  should  he  farther  confer  with 
the  parties,  in  order  to  get  new  instructions,  and  if  he  did,  such 
conduct  was  a  great  misdemeanor  and  punishable  by  fine  and 
imprisonment;  "for,"  say  the  Court,  "if  such  thing  should  be 
luffeired,  perjury  would  abound."  J.  H.  was  put  foith  of  tlie 
conunission  of  the  peace,  and  the  Attorney  Geneiral  was  requi- 

y  red  to  prefer  an  information  against  him. 

In  the  case  of  Robert  Walton^  usee,  S^c,  vs.  Tillinghast,  Stark 
4r  C^o.  decided  at  the  recent  term  of  this  Court,  at  Americus,  and 
not  yet  reported^  it  was  hold,  that  the  clerk  of  the  attorney  in 
the  cause  could  not  act  as  a  commissioner.  I  find  that  opinion 
very  fully  sustained  by  the  Lord  Chancellor  in  Shaw  vs,  Li?uiscy, 
15  Ves.  380*  And  I  refer  to  it  to  show  how  vigilant  Courts  of 
Justice  have  ever  been  to  guard  the  integiity  of  this  species  of 
testimony. 

A  motion  was  made  bythe  defendant  before  publication  in  this 
cause,  that  depositions  taken  by  commi8sionei"s,  executed  in  Scot- 
Iftqdf  should  be  suppressed,  as  having  been   brought  before   the 

commissioners  ready  prepared  ;  the  witness  being  also  agent  to 

•  the  plaintiff  in  the  cause.    Sir  Arthur  Pigott  and  Mr.  Bell,  in  sup- 
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port  of  the  motion,  observed,  that  if  this  can  be  done,  there  can 
be  no  check  upon  the  examination  of  witnesses  in  tbb  Conrt. 
Sir  Samuel  Romily,  Mr.  Hart,  and  Mr,  Coke,  for  the  plaintiff,  op- 
posed tlie  motion;  distinguishing  this  as  merely  the  effect  of  the 
inadvertence  of  the  commissionets,  not  as  the  instance  of  depon^ 
tions  upoti  leading  interrogatories,  the  fault  of  the  party.  The 
Lord  Chancellor  referred  to  a  case  in  which  depositiomt  were  wp" 
pressed,  on  the  ground  tliat  the  commissioners  employed  the  clerk 
of  one  of  the  parties,  as  their  clerk.  How  much  stronger  the  ob- 
jection, had  the  clerk  of  the  party  acted  as  commissioner. 

In  this  case,  said  Lord  Eldon,  "  there  is  every  reason  to  believe 
that  these  coTpmissioners  taking  the  examination  of  this  Witnesa* 
thought  they  were  acting  rightly,  and  though  I  have  no  reason 
to  think  the  effect  will  be  to  produce  any  different  testimony  from 
the  witness,  yet  I  am  bound  to  suppress  the  depoaitiou.  All 
Courts  of  Justice  are  extremely  anxious  to  secure  the  pure  examma* 
tion  of  witnesses,  hy  not  permitting  that  mode  of  examination  M^kich 
would  lead  to  infinite  mischief," 

It  is  woithy  of  notice,  that  the  Chancellor  declared  that  it  was 
not  only,  competent  for  the  commissioner  himself,'  to  testify  to  any 
irragularity  attending  the  examination,  but  ^at  the  Cooit  would 
act,  even  where  the  fact  is  brought  to  its  knowledge,  throngh  an 
eaves-droppei\ 

Questions  analagous  to  the  one  under  consideration,  havel>een 
repeatedly  before  the  Courts  of  this  country,  and  die  uniform 
practice  has  been  to  reject  depositions  whenever  the  commission- 
ers did  not  stand  wholly  indifferent  between  the  parties,  or  if 
they  were  in  any  other  way  subject  to  just  suspicion. 

In  Smith  vs,  Huntington,  1  Root,  226,  upon  objection  made,  a 
deposition,  drawn  up  by  one  Ambrose  Spencer,  agent  for  the 
plaintiff,  was  ruled  out  by  the  Court.  And  in  Ghiswotd.  vs,  Crris' 
wold,  lb.  299,  a  deposition  was  offered,  which  was  first  drawn  up 
by  the  plaintiff,  copied  by  another  person,  and  sworn  to  with 
some  additions  made  by  the  Justice.  It  was  ruled  out,  except 
that  part  added  by  the  Justice.  The  deponent,  after  attempting 
to  give  her  deposition,  became  faint  and  exhausted,  in  consequencs 
of  which,  the  taking  was  postponed  until  the  next  evening,  and 
in  the  meanwhile,  the  party  procuring  it  to  be  taken,  requested 
C,  who  resided  in  the  same  house  with  the  deponent,  to  write  her 
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depontion  from  time  to  time,  aa  she  was  able  to  give  it,  wlncii  C 
'accordingly  did,  in  tbe  absence  of  the  adverse  party,  and  his  coun-  ' 
eel  and  of  t^e  magistrate ;  it  was  held  that  C,  in  this  transaction, 
was  the  agent  of  the  party  requesting  it,  and  that  the  depoeilion  ' 

ao  takenv  waa  inadmissible.     Allen  vs.  Rand,  5  Conn.  322; 

In  a  case  of  alimony.  Smith  v».  Smithy  2  Green,  406,  a  deposi- 
tion waa  offered  by  the  libellant,  which  had  been  given  before 
■  ■  '  Ayer,  Esq.  It  was  proved  by  the  respondent,  that  this  mag* 
iatrate  had  on  a  prior  occasion,  during  the  pendenc;y  of  this  raose, 
acted  as  the  attorney  of  the  libellant,  at  the  taking  of  other  depo- 
sitiona,  before  another  magistrate,  and  that  he  had  also  been  a 
witness  for  the  libellant  at  the  trial.'  The  Supreme  Court  of 
Maine  rejected  the  deposition,  observing,  that  it  was  evident  fitmi 
these  ^ts,  that  he  was  not  free  from  bias  in  the  catise,  and  there- 
lore,  not  a  suitable  person  to  take  the  testimony  of  witnesses. 

The  deposition  in  Addleman  vs,  Mastersan,  1  Penn,  R.  454, 
waa  taken  under  the  following  circ^imstances,  as  appears  fi*om 
the  examination  of  Mr.  Orbison,  who  executed  it :  "  I  wrote  it  at 
the  place  designated ;  I  have  not  a  distinct  recollection  whether 
Justicei  Still  was  in  the  room  all  the  time  or  not ;  I  remember 
he  was  in  some  of  the  time  ;  no  one  appeared  on  the  part  of  the 
plaintiffs ;  one  of  the  Addlemans  was  tliere ;  I  was  requested  by 
MeasTB.  Potter  and  Blanchard  to  attend  to  it ;  I  was  concerned 
in  a  former  suit* with  Mr.  Riddle  as  counsel  ibr  the  defendant; 
Mr.  Addleman  spoke  to  me,  and  said  he  would  pay  the  if  I  would 
go  and  assist  him  to  take  this  deposition  ;  I  did  so  ;  he  never 
paid  me  anything,  and  I  do  not  consider  myself  as  engaged  in  this 
canae,  as  counsel  I  did  appear  as  counsel  in  the  cause,  and 
my  name  is  marked.'' 

The  Court  suppressed  the  deposition,  to  which  opinion  the 
counsel  for  the  defendant  took  a  bill  of  exception. 

By  the  Supreme  Court — "  the  rejection  of  the  deposition  of 
John  Cannon  was  proper.  It  is  immaterial  whether  Orbison  was 
concerned  in  the  conduct  of  the  suit  or  not,  as  it  appears  he  was 
specially  employed  t^  take  the  deposition  of  the  witness.  Theve 
ii  as  much  danger  from  testimony  taken  under  such  circumstan- 
ces, aa  when  the  attorney  is  retained  generally,  for  the  tiial  of 
the  cause.  Nor  could  it  have  altered  the  case  if  Orbison  had  been 
apecially  authorised  to  write  the  deposition.     It  is  not  competent 
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for  tlie  Justice  to  mak<3  thd  attoniey  of  one  of  the  partied  his 
clerk,  to  take  a  cloj)osition,  unless  with  the  express  consent  ofthe 
other  paity,  or  in  the  presence  of  his  attorney^  and  acquiesced  in 
by  him." 

So  in  Pat  Person  vs.  Patterson*  s  administrator  ^  2  Penn,  Jl,  200. 
That  part  ofthe  deposition  which  was  in  the  hand  writing  ofthe 
a^ent,  or  attorney  of  the  party,  was  not  allowed  to  be  read,  al- 
though an  agent  of  the  other  party  Was  pcesent,  and  cross-exam- 
ined the  witness,  after  having  objected  to  his  competency,  on  the 
ground  of  interest.  And  the  Court  say,  that  it  makes  no  differ- 
ence whether  he  was  retained  generally,  in  the  cause,^or  ^;vaa  em-  • 
ployed  merely  for  that  particular  service. 

In  Summers  vs.  M*Kim  and  another,  12  Serg.  and  Ratal,  405, 
in  the  same  State,  it  was  held  that  a  deposition,  drawn  up  private- 
ly by  one  ofthe  counsel  in  the  cause,  fi*6m  the  mouth  ofthe  wit- 
ness, and  afterwards  sworn  to  before  a  Justice,  under  a  rule  to. 

» 

take  depositions  is  not  admii^sible  in  evidence.  It  was  further 
held,  that  the  deposition  ought  to  be  reduced  to  yrri^ugf  from  the 
mouth  ofthe  witness ,  in  the  presence  ofthe  J^istite. 

Chief  J.  Tilghnaan,  in  delivering,  the  opinion  of  the  Court,  says, 
**  one  of  the  exceptions  taken  to  the  evidence, .  involves  a  princi- 
ple of  great  importance  in  practice,  and  1  am  glad  that  an  oppor. 
tunity- Is  offered   the  Court  of  settling  it.      And  although   the 
character  ofthe  counsel  in  the  present  in8tance,«(a8  did  the  char- 
acter of  the  counsel  in  the  late  case  referred  to,  •as  vi^ell  as  in  the 
one  now  binder  discussion,)  *' puts  him  above  all  suspicion  of  un- 
fair dealing,  yet  it  would  be  a  practice  of  most  dangerous  tendee- 
cy,  if  depositions  so   taken  were  to  be  admitted'  as  evidence. 
The  counsel  of  the  party  producing  the  witness,  is  the  last  per- 
son who  should  be  permitted  to  draw  the  deposition,  because  he 
will  naturally  be  disposed  to  favor  his  client,  and  it  is  very  easy 
for  an  artful  man  to  make  use  of  such  expressions  as  may  give  a 
turn  to  the  testimony,  very  different  from  what  the  witness  mten-  . 
ded.     The  rule  of  Court  is,  that  the  deposition  should  be  taken 
before  a  Justice.     It  ought,  therefore,  to  b^  reduced  to  writing, 
from  the  mouth  ofthe  witness,  in  the  presence  of  the  Justice, 
though  it  need  not  be  drawn  by  him.     And  incase  of  difference  of 
opinion  in  taking  down  the  words  of  a  witness,  the  Justice  should 
decide." 

H«iw  oflcii  in  this  State,  has  this  statutory  nild  been  disre- 
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garcled,  and  the  witnesses  been  permitted  to  produce  their  an- 
swers already  written  out,  to  be  qualified  to  merely  by  the  commis- 
•  sioners!  This  is  wrong  in  principle,  and  mischievous  in  practice. 
1  Hart,  Ch,  360.  Ambler,  252,  Mss,  opinion  cited  hy  Lord  El- 
don,  in  Shaw  vs,  Lindsey,  15  Vesey,  383.     6  Mass,  Rep,  219. 

In  Bean  vs.  Quimhy,  5  Neiv  Hamp,  R,  98,  the  question  was, 
whether  a  deposition  taken  before  the  uncle  of  the  plaintiff,  ought 
to  have  been  pennitted  to  go  to  the  jury.  On  that  question,  the 
Court  said  they  had  no  doubt.  The  invariable  rule  by  which  this 
Court  is  governed  in  the  admission  of  depositions  is,  not  to  receive 
any  which  have  not  been  taken  fairly  and  with  the  utmost  good 
faith,  before  a  veritable  magisti-ate,  and  at  a  proper  time. 

The  inference  from  the  authorities  would  sfeem  to  be,  that  not 
only  relationship  by  consanguinity  or  affinity,  and  that  of  attor- 
ney and  client,  would  disqualify  a  commissioner,  but  that  the  rule 
is  much  broader,  and  that  commissioners,  like  jurors,  should  be 
free  from  all  impressions  and  influences.  For  the  time  being, 
they  discharge  Judicial  functions.  They  should  not  be  under 
the  power,  nor  owe  suit  or  service  to  either  party. 

We  esteem  it  a  great  defect  in  our  law,  providing  for  the  tak- 
ing of  testimony  by  commission,  that  it  does  not  require  notice 
to  be  given  to  the  opposite  party  of  the  time  and  place  of  its  exe- 
cution. 

We  hold,  then,  that  His  Honor,  the  Judge,  erred  in  not  reject- 
ing the  testimony  of  Wright,  taken  by  the  defendant.  But  shall 
we,  on  that  account,  send  the  cause  back  ?  We  think  not.  It  has 
been  often  decided  that  although  the  Court  errs  in  refusing  to  nonsuit 
the  plaintiff,  still,  if  the  evidence  which  ought  to  have  been  given  by 
the  plaintiff,  is  given  in  the  course  of  the  trial,  a  new  trial  will  not 
be  granted  because  of  such  error.  Graham  on  New  Trials,  287. 
That  principle  is  applicable  here.  Both  parties  examined  Wright 
upon  interrogatories.  The  witness  proves  the  same  facts,  sub- 
stantially, in  both  sets.  Repudiate,  then,  altogether,  his  testimo- 
ny as  taken  by  Mrs.  Griggs,  and  still  it  is  in  proof,  from  his  ex- 
amination, taken  and  read  on  the  trial,  at  the  instance  of  the 
plaintiff,  that  Glanton  had  explicit  notice  of  the  pendency  of  the  gar- 
nishment before  and  at  the  time  he  traded  for  defendant's  note. 

[2.]  How  far  shall  Glanton,  the  plaintiff',  be  affected  by  the  ad- 
missions and  declarations  of  Martin  Whatley,  as  testified  to  by 
Smith  and  others,  made  while  he  was  the  holder  of  the  note.     As 
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a  general  nile,the  acknowledgements  of  an  immediate  party  tea 
suit  are  admisi^ible  as  evidence  against  him.  For  the  same  rea- 
son, it  is  competent  to  give  in  evidence  the  statements  of  the 
owner  of  property,  emanating  from  him  while  in  possession.  And 
the  elementaiy  writers  lay  it  down,  that  the  same  property,  af- 
terwards coming  to  another  hy  descent,  devise,  right  of  represen- 
tation, sale,  or  assignment,  in  a  word,  by  any  kind  of  transfer, 
whether  it  be  the  act  of  the  law,  or  the  act  of  the  parties,  wheth- 
,  er  the  lubject  of  the  transfer  be  real  or  personal  estate,  cor- 
poreal or  incarj)oreal,  choses  in  possession  or  choses  in  action, 
the  successor  is  said  to  claim  under  the  former  owner,  and  what- 
ever he  may  have  said  affect  in  or  his  own  lijorhts  before  parting 
with  his  interest,  is  evidence  equally  admissible  against  his  suc- 
cessor, claiming  from  him  either  immediately  or  remotely.  And 
that  in  thi«  instance  it  makes  no  diff'erence,  whether  the  declarant 
be  alive  or  dead,  for,thf)ugh  he  be  a  competent  witness,  and  pres- 
ent in  Court,  still  his  admissions  are  receivable.  This  doctrine 
it  is  suggested,  proceeds  upon  the  idea  that  the  present  claimant 
stands  in  the  j)lacc  of  the  person  from  whom  his  title  is  derived: 
has  taken  it  rum  omre  ;  and  as  the  predecessor  might  have  taken 
a  qualified  right,  or  sold,  changed,  restricted,  or  modified  an  ab- 
solute right,  and  as  he  might  funiish  all  the  evidence  necessary 
to  show  its  state  in  his  own  hands,  the  law  will  not  allow  thii-d 
persons  to  be  deprived  of  that  evidence,  by  any  act  of  transfer- 
ring the  right  to  another.  Declarations  made  by  the  predeces- 
sor are  a  part  of  the  res  gcsioi,  whether  accompanied  with  acts  of 
possession  or  forbearance  ;  so  much  so,  indeed,  that  they  might 
be,  for  many  purposes,  evidence  in  his  own  favor  to  fortify  his 
claims,  but  above  all,  td  weaken  or  contract  it.  Cowcn  Sf  HiWf 
notes  on  Phil,  on  Ec.  NotcSf  4o2,  481. 

The  foregoing  doctrine  ap])lies  to  real  estate,  not  only  as  be- 
tween ancestor  and  heir,  devisor  and  devisee,  but  also  between 
grantor,  bargainer,  and  vendor,  and  grantee,  bargainee,  and  ven- 
dee. 14  Mass.  R.  245.  7  Can.  R.  319.  2  T.  R.  55.  3  N.  H. 
Re]}.  487.  1  Watts  R.  154.  11  Wenil.  53G.  4  Johns.  R.  230. 
4  ^trg.  4-  Rawie,  174.  3  Conn.  286.  2  Penn.  R.  706.  2 
Hayioood  R.  287.  5  Cowens  R.  123.  1  Bailey's  R.  62.  3  Johns. 
R.  499.  2  Ball. 93.  3  Ilanis  S^"  Johns.  Rt^p.  410,  426.  ^  Ruwk, 
437.  5  Serg.  SfRawle,  295.  1  Bailey,  101.  9  Scrg.  ^  RatoU, 
47,53,  4,  5.     4  Peters,  1.     6  lb.  598.     5  Yerg.  217. 
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The  same  rule  extends  to  personal  property,  whether  in  pos- 
session or  in  action^  and  whether  transferred  by  operation  of  the 
law  or  the  act  of  the  parties.  1  John.  R.  340.  5  Pick,  R.  410. 
11  John.  R,  185.  3  Raivie,  438,  451.  5  Green.  105.  3  Lou.  R. 
707.  2  Call,  275.  Kirby,  60.  7  Harr.  and  John.  147.  7  Mon- 
roe, 97.  3  Murph.  150.  2  Ca7njJ.92.  1  iJm^-.  45.  1  HarjL  R. 
374.     2   Verm.  309. 

So  as  to  choses  in  action,  the  principle  is  universal,  that  the  de-, 
clarations  or  admissions  of  the  assignor,  made  wbile  he*  is  the 
holder,  are  evidence  against  the  assignee  and  all  claiming  undei- 
him,  if  made  before  assignment.  And  the  only  qualification,  as 
remarked  by  the  able  and  indefatigable  cditoi»  of  the  work  al- 
ready quoted,  lies  in  bills  of  exchange,  and  promissory  notes. 
With  regard  to  negotiable  papers,  the  tiue  distinction  is,  "  that 
if  a  party  acquires  a  bill  or  note  by  delivery,  or  indorsement,  or 
otherwise,  after  it  is  due,  or  dishonored,  or  with  notice,  or  with- 
out consideration,  or  in  any  other  manner  which  deprives  him  of 
the  character  of  a  bona  fide  holder,  he  is  so  far  identified  with 
the  previous  owner,  that  his  declarations  while  owner,  may  be 
received  against  such  party.  But  if  the  latter  is  a  bona  fide  hold-  j 
er  in  the  due  course  of  trade,  he  cannot  be  touched  by  such  de- 
declai'ations.  A^l  481,  /;.  668,  C.  and  H\s.  Phillips.  6  Dow,  and 
Ryl.  379.  4  Barn,  and  Cress.  325.  1  Barn,  and  Adolp.  89.  1 
Starkie's  Rep.  59.  2  lb.  42.  2  McCord,  214.  3  J.  J.  Marsh. 
622.     2  McCord,  457.     1  Yerg.  203. 

Having  thus  stated,  as  compendiously  as  possible  from  this  trea. 
tise  on  evidence,  the  elementary  rules  respecting  this  interesting 
branch  of  the  law,  and  subjoined  the  leading  cases  in  suppoit  of 
them,  let  us  apply  them  briefly  to  the  point  before  us. 

Isaac  Wright,  in  the  interrogatories  read  by  the  plaintiff,  was 
asked,  whether  he  was  present  when  Glanton  purchased  the  note 
of  Dianna  Griggs,  from  Martin  Whatley.  II  he  did  not  know 
that  Mrs.  Grit^gs  was  garnisheed,  and  if  he  did  not  inform  plaintiff 
of  that  fact  before  he  purchjised  the  paper,  and  to  state  Glanton's 
reply  ?  To  which  he  answered  that  he  was  present  when  the 
transfer  w^as  made,  that  he  notified  Glanton  of  the  pendency  of  the 
garnishment  against  the  maker.  Mi's.  Griggs,  at  the  instance  of 
Seaborn  J.  Thompson,  and  that  Glanton  replied  that  "he  did 
not  care,  garnishment  or  no   garnishment,  he  would  buy  the 


note." 
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It  being  thud  made  to  appear  that  Glanton  had  express  notice 
of  the  attachment  lien,  he  cannot  disconnect  himself  from  the  pre- 
vious title  of  Whatley;  on  the  contrary',  he  stands  in  privity  with 
him,  and  is  bound  by  his  declai*ations  as  well  as  his  acta,  made 
before  he  parted  with  the  paper.  But  for  this  proof,  having  tra- 
ded for  the  note  before  due,  he  would  have  been  independent  of 
the  former  holder,  who  transferred  to  him  the  note;  neither  could 
th«  declarations  of  Whatley  have  been  us^d  in  derogation  of  his 
rights.  As  it  is,  he  took  the  note,  cum  anere,  nor  is  his  claim  par- 
amount to  that  of  the  attaching  creditor. 

[3.]  It  remains  to  notice  shortly,  the  other  question  presented 
in  the  record,  namely  :  who  has  the  prior  and  better  right  to  this 
debt  owing  by  Mrs.  Griggs  ?  Thompson,  the  attaching  creditor,  or 
r^Glanton,  the  holder  ?  Our  opinion  has  been  already  pretty  strong- 
ly intimated.  If  Glanton,  under  the  circumstances,  stands  in  the 
place  of  Wliatley,  and  of  the  truth  of  this  proposition,  there 
,*  would  seem  to  be  no  doubt — the  conclusion  is  inevitable.  He 
took  and  holds  the  note  in  subordination  to  the  lien,  previously 
acquired  by  the  levy  of  Thompson -8  attachment.  This  was  the 
decision  of  the  high  Court  of  EiTors  and  Appeals  of  the  State  of 
Mississippi,  in  Peck  vs.  Webber,  7  Hoy?ard^s  R,  658. 

The  same  doctrine  was  maintained  in  Rockwood  vs,  Vamum^ 
17  Pick,  Rep.  289,  in  a  proceeding  under  the  trustee  process  of 
Massachusetts,  which  is  very  similar  to  our  garnishment  acts.. 
Indeed,  we  consider  this  point  free  from  diflSculty.  We  are 
clear  that  Glanton,  the  assignee,  took  subject  to  the  incumbrance 
over  this  debt.  That  he  bought  the  title  of  his  vendor  with  all 
its  defects.  That  ho  is  not  protected  by  the  law  merchant.  That 
he  claims  vnder  Whatley.  That  being  privy  in  estate,  he  is  in 
law,  Whath If  hinisclf. 

There  were  several  other  exceptions  to  the  charge  of  the  Court, 
but  as  they  involved  no  matters  of  general  interest,  we  have  deem- 
ed it  utinecessary  to  advert  to  them,  further  than  to  say,  that  we 
.see  no  cause  of  complaint  against  the  instiiictions  to  the  jury.  On 
the  contrary,  we  belieive  that  the  case  was  fairly  and  correctly 
submitted. 

The  judgment  is  therefore  affirmed. 


•  * 
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No.  48. — EdmunP  Blake,  plaiutiflf  in  error,  rs,  Bioelow  and 

others,  defendants  in  error. 

£l.]  According  to  the  provisions  of  the  Bankrupt  Act  of  1841,  where  a  bankrupt 
has  obtained  his  certificate  of  discharge  undeh  that  Act,  it  was  Iield  conchisive 
evidence,  of  itself,  of  such  banknipt*s  discharge  from  all  debts,  contracts  and 
other  engagements,  e^tisting  at  the  tinie  of  Kiich  discharge,  unless  the  samo 
sh^  be  inopeached  for  fraud,  &c.,  in  the  manner  specified  by  the  Act. 

[2.]  A  judgment  creditor  does  not  obtain  a  specific  lien,  upon  the  etpiituble  es- 
tate of  his  debtor,  by  the  return  of  an  execution  unsatisfied ;  but  by  the  com-» 
mencementof  a  suit  in  Equity,  after  the  execution  has  been  so  returned. 

Bill  and  demurrer,  tried  before  Judge  Floyd,  in  Bibb  Superior 
(iJonrt,  July  Term,  1848. 

This  was  a  bill  in  Equity,  at  the  instance  of  Bigelow  and  others^ 
judgment  creditors  of  Blake,  for  the  purpose  of  subjecting  cer- 
tain trust  property,  filed  in  the  Court  below  against  said  Blake, 
and  Nathan  H.  Beal,  and  Samuel  R.  Blake,  as  trustees  of  Blake 
and  wife,  under  aiticles  of  marriage  settlement,  for  which  see  3 
Kelly* s  R.  345.  The  bill  set  forth  the  marriage  settlement,  and 
charged  that  it  conveyed  to  Edmund  Blake,  such  an  intereBt  aa 
that  their  judgment  hens,  cither  in  Law  or  Equity,  attached  to. 
it ;  and  that  their  liens  were  not  diYested  by  the  decree  of  bank- 
ruptcy and  discharge ;  which  by  their  bill,  they  aver  to  have  been 
awarded  to  said  Blake,  by  the  proper  Court,  subsequently  to  the 
rendition  of  their  judgments.  And  the  complainants  insist,  there- 
fore, that  the  interest  of  Blake  in  said  property,  should  be  sold  for 
their  benefit,  and  pi*ay  a  decree  of  sale  accordingly. 

To  this  bill  Blake  and  his  trustees  demurred. 

1st.  Generally,  that  there  is  no  cause  of  equity  made  by  said 
bill. 

2d.  The  bankruptcy  of  Blake,  and  his  decree  of  discharge,  al- 
leged in  said  bill,  eflTcctually  bars  their  suit. 

After  argument,  the  Court  below  overruled  the  demorrer,  and 
the  counsel  for  Blake  and  the  trustees  excepted. 

S.  T.  Bailey,  for  plaintiff  in  error. 

Powers  &  Whittle,  for  defendants  in  eiror. 
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Bt/  the  Court. — Warxeii,  J.  delivering  the  opinion. 

Ill  Blahc  va.  Irwiriy  3  Kclhj,  345,  wo  held  the  interest  which 
Edmund  Blake  took  under  thi.-;  marriage  contract,  was  not  liable 
to  be  seized  and  sold  by  the  sheriff,,  under  an  execution  at  Law, 
and  could  only  be  reached  by  hi>  creditors  in  a  Couit  of  Equity. 
The  complfiiniiiits,  as  judgment  creditors,  have  n.w  filed  their 
bill  to  subject  thii  equitable  interest  to  the  payment  of  the  judg- 
ments. It  appears,  on  the  face  of  the  bill,  that  Blake  has  obtain- 
ed his  certificate  of  bankrui>tcy,  since  the  rendition  of  the  judg- 
ments against  him.  The  defendants  demurred  to  the  bill,  in 
the  Court  below,  for  want  qf  equity,  which  demurrer  was 
overruled.  Whereupon  the  defendants  excepted,  and  now  as- 
sign for  error  here  :  First,  because  the  Couit  erred  in  iiihng 
and^deciding  that  the  said  act  of  bankruptcy  did  not  discharge 
said  Edmund  Blake  from  said  debts.  Second,  because  the  Court 
erred  in  deciding  that  the  lien  of  the  judgments  of  the  complain- 
ants on  said  eqvttahh  interc-^t,  was  still  subsisting  and  binding  on 
said  propeity,  notwithstanding  said  Act  of  Bankiiiptcy,  and  said 
Blake's  certificate  of  discharge  thereunder.  Both  these  grounds 
will  be  considered  together.  > 

[1.]  The  4lli  Section  of  the  Bankrupt  Law  of  1841,  provides 
that  every  bankrupt  who  shall  comply  with  the  requisitions  of 
that  law,  shall  be  entitled  to  ^fall  discharge  from  all  his  debts, 
(unless  a  majority  of  his  creditors  shall  file  their  written  dissent 
thereto,)  and  a  certificate  thereof  shall  be  granted  to  him  by  the 
proper  Court  accordingly,  and  that  such  discharge  and  certificate, 
when  duly  granted,  shall,  in  all  Courts  of  Justice,  be  deemed  a 
full  and  complete  dis^.charge  of  all  debts,  contracts,  and  other  en- 
gagements of  such  bankrupt,  which  are  proveable  under  this  Act, 
and  shall  and  maybe  pleaded  as  a  full  and  complete  bar,  to  all 
suits  brought  in  any  Court  of  judicature  whatever,  and  the  same 
shall  be  conclusive  evidence  of  itself,  in  favor  of  such  bankrupt, 
unless  the  same  shall  bo  impeached  for  fraud,  &c.  The  second 
section  of  the  Act  excopti  from  its  operation  the  lawful  rights  of 
married  women,  or  miuoTo,  or  any  //V//.?,  mortgages,  or  other  secu- 
rities on  property,  real  or  personal,  which  may  be  valid  by  the 
laws  of  the  States,  respectively. 

The  certificate  of  the  bankrupt  is  made  conclusive  evidence 


DECATUR,  AUGUST    TKRM.  1S18.  439 


Bliike  rs.    l;i;i<'lo\v  ami  oiIkts. 


in  all  Courts  of  Justice,  of  a  full  and  cc^mplete  <H:Kliargc  of  all 
dehtSf  contracts,  and  other  engagements  of  tlie  bankrupt,  unless 
impeached  Jar  Jraudf  S^r.  A  judgment  is  a  debt  of  record,  and 
consequently  the  defendant,  l^lake,  was  discharged  from  the  pay- 
ment of  all  judgments  obtained  against  him,  prior  to  his  obtain- 
ing his  certificate  of  bankruptcy.  By  the  laws  of  this  Slate,  how- 
ever, judgments  create  a  /ten  on  the  p  opcrtu  of  the  defendant, 
from  their  date,  and  are  within  the  exceptions  of  the  i^ankrupt 
Act  Did  the  judgments  obtained  against  Blake,  prior  to  his. 
discharge,  create  a  lien  upon  the  equiUihh  Interest  held  by  him 
under  the  mamage  contract,  now  sought  to  be  subjected  by  the 
[2.]  complainants?  A  judgment  creditor  does  not  obtain  a  specijldicn 
upon  the  equitable  estate  of  the  debtor,  by  the  return  of  an  exe- 
cution unsatisfied,  but  by  the  commencement  of  a  suit  in  Equity, 
after  the  execution  has  been  so  returned.  Edineston  vs,  hyde,  I 
Paige's  Ch,  Rep.  G37.  Weed  rs.  Pierce,  9  Coweif's  Rep,  72S. 
Hendricks  vs.  Robinson^  2  Johns.  Ch.  Rep.  312.  Inasmuch  as  the 
judgments  against  Blake  were  obtained  hvforc  his  ceitificate  of 
bankioiptcy,  and  do  not  create  any  specific  lien,  upon  the  equita- 
ble interest  held  by  him,  under  the  marriage  contract,  which  this 
bill  seeks  to  subject,  we  think  the  Court  IkjIow  erred  in  its  judg- 
ment, in  overruling  the  demurrer  on  the  grounds  as  stated  in  the 
bill  of  exceptions. 

In  disposing  of  this  case,  we  have  been  somewhat  embarra.ss- 
ed  by  an  amendment  which  has  been  sent  up  with  the  record. 
The  counsel  for  the  plaintiff  in  error  insists  that  it  was  offered 
after  the  judgment  of  the  Court  overruling  the  demurrer;  and 
has  never  been  allowed  bv  the  Court.  While  the  counsel  for 
the  defendant  in  error  contends  it  was  offered  and  allowed  by 
the  Court  to  be  incorporated  as  a  part  of  the  original  bill.  There 
is  an  acknowledirement  of  tsei-vice  of  tlie  amendment,  bv  the  So- 
licitors  of  Blake  and  wife,  with  the  following  rescnalion  :  **  N<it 
admitting  the  legaluy  of  said  amendment,  nor  the  \'vz\\\.  to  finiend 
at  this  time."  On  lookino:  into  the  record,  we  do  not  find  anv  or- 
der  of  the  Court,  authorising  the  amendment  to  !  o  made.  Wf 
shaU  therefore  remand  thi.s  case  back  to  the  Couit  below,  with 
instructions  to  order  the  bill  to  be  amended,  a^  thr-  'or'.plii:;.;:;*.^ 
shall  be  advised,  without  prejudice  to  the  ri^ht   of  the  dflV::dor.t^. 
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ARGUED  AND   DETERMINED 

IN    THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT    GAINESVILLE, 

SEPTEMBER    TERM,    1848. 


No.  49. — William  W.  Holder,  plaintiff  in  error,  r*.  The  State 

OF  Georgia,  defendant. 

[1.]  *It  is  the  right  of  the  Judge  to  express  his  opinion  on  the  facti  to  the  ju- 
r}',  but  not  to  direct  their  finding. 

[~.]  In  criminal  cases,  it  is  the  right  and  duty  of  the  Judge  to  instruct  and  offi- 
cially direct  the  jury,  as  to  the  law  of  the  case,  whilst  they  have,  also,  the 
right  to  judge  of  the  law.  as  well  as  the  facts. 

[3.]  In  an  indictment  for  murder,  the  Court  instructed  the  jury  that  they ''mast 
find  tlie  defendant  guilty  of  murder,  of  voluntary  manslaughter,  or  not  guilty.*' 

^  Heldt  thHt  the  charge  was  an  improper  interference  with  the  right  of  tbe  ju» 
ry^  to  find  on  the  facts;  because  it  precluded  them  from  all  inquiry  asto  any 
other  grade  ofofieace,  bul  murder  and  voluntary  manslaughter. 

Indictment  for  mnrder,  Habersham  Superior  Court,  Aptil 
Term,  1848.     Tried  before  Judge  Dougherty. 

The  facts  may  be  found  in  the  decision  of  the  Court. 

HiLLYER  and  J.  W.  H.  Underwood,  for  plaintiff  in  error. 

W.  H.  Hull,  and  Sol.  Genl.  Walker,  for  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

This  was  an  indictment  for  murder ;  and  upon  the  trail  the  pre- 
siding Judge  instructed  the  jury  in  the  following  words :  **  If  you 
find  the  defendant  guilty  of  manslaughter,  it  must  be  of  volunta- 

•NoTi. — ^See  h\frm—B€al  vi.  Mann. 
?0L.  ▼.  '  5i^ 
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ry  manslaughter;  your  verdict  juvst  find  the  defendant  guilty  of 
murder,  of  voluntary  manslaughter,  or  not  guilty."  The  juiy 
found  the  prisoner  guilty  of  voluntary  manslaughter,  and  a  new 
trial  was  asked,  upon  several  giounds — among  them  this,  to  wit  : 
"  The  Court  eired  in  charging  the  jury,  that  if  they  found  the  de- 
fendant guilty  of  manslaughter,  if  must  be  voluntary  manslaugh- 
ter, and  that  their  verdict  must  find  the  defendant  guilty  of  mur- 
d/er,  of  voluntary  raanslaughtei:,  or  not  guilty,  and  did  not  submit 
to  the  jury  to  find  him  guilty  of  invohmtary  manslaughter,  either 
in  the  commission  of  an  unlawful  act,  or  in  the  commission  of  a 
lawful  act  without  due  caution  and  circumspection."  The  new 
trial  was  refused,  and  the  defendant  excepted. 

We  express  no  opinion  upon  any  point  made  in  this  case,  ex- 
cept one,  and  that  is  as  to  the  manner  of  the  Judge's  instructions 
to  the  jury.  In  that  there  is  obviously  error.  This  charge  inter- 
feres with  the  province  of  the  jury,  because  it  directs  their  find- 
ing on  the  facts. 

The  questions  involved  here,  so  far  a*  civil  actions  are  concern- 
ed, are  not  for  the  first  time  before  this  Court.  We  have  in  two 
cases,  if  no  more,  settled  the  rule.  We  have  held,  that  in  civil 
cases,  it  is  the  right  and  duty  of  the  Judge  to  declare  the  law  of 
the  case  to  the  jury,  and  I  have  no  hesitation  in  saying,  that  the 
opinion  of  the  .Court  upon  the  law  is  absolutely  binding  on  the 
jury.  To  this  extent  goes  the  usage  of  our  Courts  and  the  authori- 
ties in  England  and  America ;  for  nothing  Ls  more  immovably  set- 
tled, than  that  a  new  trial  will  be  granted,  where  the  verdict  of  the 
juiy  is  contrary  to  the  law,  as  declared  by  the  Court.  And  if  the 
Court  should  err  in  the  administration  of  the  law,  parties  are  for- 
tunately not  without  remedy.  We  have  also  held  that  it  is  the 
privilege  and  the  duty  of  the  Court,  to  comment  upon  the  evi- 
dence, to  pronounce  upon  its  competency,  and  to  sum  it  up,  and 
its  right  to  express  its  opinion  upon  the  facts  proven.  As  1 
took  occasion  to  say,  in  the  case  of  Anderson  and  others  vjt,  the 
State  of  Georgia^  the  right,  of  expressing  an  opinion  on  the 
facts,  is  of  doubtful  propriety.  Indeed,  I  there  said^  "I  do  not 
think  that  the  Court  ought  to  give  an  opinion,  but  that  the  Judge's 
power  should  be  limited  to  summing  up  the  facts,  and  to  inferen- 
ces of  law  deducible  from  them."  I  must  here  repeat  the  same 
conviction.  In  practice,  it  controls  the  verdict  in  nine  cases 
in   ten.      It  therefore  defeats  the  right  of  trial  by  jury,  guar- 
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anteedby  the  Constitution,  and  relieves  the  jury  from  that  respon- 
sibility which  is  necessary  to  a  proper  discharge  of  their  pecu- 
liar duty  of  giving  judgment  on  the  facts.  It  seems  to  me  that  it 
is  particularly  wrong  in  view  of  the  fact,  that,  except  in  a  few  dis- 
tinguished instances,  the  verdict  of  a  jury  cannot  be  reached  for 
Blinding  contrary  to  the  facts,  by  any  corrective  tribunal.  Through 
the  jury,  therefore,  the  Judge,  as  a  general  iiile,  is  made  irres- 
ponsible for  his  opinions  on  the  evidence.  1  am  aware,  too,  that 
there  are  cases  where  such  a  power  in  the  Court,  is  not  only  de- 
sirable, but  necessary.  In  cases  of  great  complexity,  it  is  right 
that  the  jury  should  have  the  aid  of  the  Court  in  making  up 
their  vcrditt.  How  to  limit  the  right  of  opinion,  so  as  to  secure 
it  from  abuse,  and  yet  secure  its  advantages,  is  the  difficulty. 
Now,  the  rule  is  without  limitation.  An  opinion  may  be  express- 
ed by  the  Court  in  all  cases,  and  there  is  no  restriction  but  that 
which  good  sense,  and  respect  for  the  great  fundamental  doc- 
trine of  trial  by  jury,  imposes;  a  restriction  which  I  am  free  to 
admit,  has  proven  sufficient,  very  generally  in  our  Courts,  but 
which  might  not  always  be  felt  astany  restriction  at  all.  We  pre- 
tend not  to  suggest  any  modification  of  the  rule — to  modify  it,  if, 
inc^d  necessary,  belongs  to  the  Legislature.  We  adhere  to  the 
rule. 

It  is  well  settled  in  England  and  America.  Lord  Brougham, 
speaking  of  Lord  Ellenborough,  says  :  "  Lord  EUenborough  was 
not  one  of  those  judge*,  who,  in  directing  the  jury,  merely  read 
over  their  notes,  and  let  them  guess  at  the  opinions  they  have 
formed,  leaving  them  without  any  help,  or  recommendation,  in 
forming  their  ownjudgments.  Upon  each  case  that  came  before 
him  he  had  an  opinion,  and  while  he  left  the  decision  to,  the  jury, 
he  intimated  how  bethought  himself  This  manner  of  perform- 
ing the  office  of  a  Judge,  is  now  generally  followed  and  most 
commonly  approved."  2  Brougluim's  Miscellanies,  Public  Char- 
uctcrs,  p.  39.  I  adduce  this  as  evidence  of  what  is  the  manner  of 
instructing  juries  in  England.  Authority  from  thence,  might  be 
strengthened  to  any  extent,  but  it  is  not  necessary, 

[L]  Whilst  we  thus  concede  to  the  Judge  the  right  of  opinion 
on  the  facts,  we  have  held,  that  he  shall  not  direct  the  jury  how 
they  shall  find,  but  shall  leave  that  distinctly  to  them.  The  dis- 
tinction between  opinion  and  direction,  runs  through  all  the  books. 
Whilst  the  Judge  may  give  to  the  jury  his  kelp  or  recommendation^ 
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in  making  up  their  verdict,  yet  they  are  to  he  left  free  to  judge 
for  theraselves.  The  judgment  on  the  farts,  should  not  be  left 
by  inference  to  the  jury  ;  it  ou^ht  to  be  distinctly  abandoned  to 
them.  Their  unquestioned  light  ou^ht  to  be  inteJigibly  present- 
ed to  them,  and  they  ought  to  be  invited  to  its  exeieiae,  in  all  ca- 
ses where  the  Court  intimates  an  opinion.  They  should  be  made 
to  feel  that  upon  them  alone,  devolves  the  responsibility  of  tben" 
verdict.  They  ought  not  to  l)e  pennitted  to  feel  that  they  can 
take  shelter  under  the  opinion  of  the  Court.  See  Steil,  Cruarii- 
an,  v$.  Glass,  1  Kelhj,  486,  487.     2  Kt^Uy  379.  380,  381. 

[2.]  The  case  before  us  is  on  the  criminal  side  of  the  Court. 
I  have  been  considering  this  question  in  reference  to  civil  causet. 
It  remains  to  consider  it  in  reference  to  criminal  cases.  Our  Pe- 
nal Code  declares,  **  On  every  trial  of  a  cnme  or  offence,  con- 
tained in  this  code,  or  for  any  crime  or  offence,  the  jury  shall  be 
judges  of  the  law,  and  the  fact,  and  shall  in  every  case  give  a  gen- 
eral verdict  of  guilty  or  not  guilty,  and  on  the  acquittal  of  any 
defendant  or  prisoner,  no  new  trial  shall  on  any  account -be  gran- 
ted by  the  Couit."  Prince,  660.  Juries  were  at  Common  Law 
in  some  sense  judges  of  the  law.  Having  the  right  of  render- 
ing a  genei-al  verdict,  that  ri^ht  involved  a  judgment  on^iie 
law  as  well  as  the  facts,  yet  not  such  a  judgment  as  neces- 
sarily to  control  the  Court.  The'  early  commentators  on  the 
Common  Law,  notwithstanding  they  concede  this  right,  yet  hold 
that  it  is  the  duty  of  the  jury  to  receive  the  law  from  the  Court. 
Thus  Blackstone  equivocally  writes,  "  and  such  public  or  open 
veixlict,  may  be  either  general,  guilti/  or  not  guilt y,  or  special,  set- 
ting forth  all  the  ciixjumstances  of  the  case,  and  praying  the  judg- 
ment of  the  Court  whether,  for  instance,  on  the  facts  stated,  it  be 
murder,  manslaughter,  or  no  crime  at  all.  This  is  where  they 
doubt  l\ie  matter  of  law,  and  therefore  c7/oo*c  to  leave  it  to  the  de- 
termination of  the  Court,  though  they  have  an  unquestionable 
right  of  determining  upon  all  the  circumstances,  and  of  finding  a 
general  verdict,  if  they  think  proper  so  to  huzard  a  breach  of  their 
oath,  Sfcr  4  Black.  361.  Coke  Lit,  228,  a,  2  HaU,  P.  C  313. 
Our  Legislature  have  left  no  doubt  about  this  matter.  The  ju" 
ries  in  Georgia  can  find  no  special  verdict  at  law.  They  are  de- 
clared to  be  judges  of  the  law  and  the  facts,  and  are  required  in 
every  case,  to  give  a  general  verdict  of  guilty  or  nat\guiUy;  so 
Jealous,  and  rightfiilly  jealous,  were  our  ancestors  of  the  influence 
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of  the  State,  upon  the  trial  of  a  citizen  charged  viixh  crime.  We 
are  not  called  upon  in  this  case  to  determine  the  relative  strength 
of  the  judgment  of  the  Court  and  of  the  jury,  upon  the  law  in 
criminal  cases,  and  shall  express  no  opinion  thereon.  We<  only 
aay  that  it  is  the  right  and  duty  of  the  Court  to  declare  the  law 
in  criminal  cases  as  well  as  in  civil,  and  that  it  is  at  the  same  time 
the  right  of  the  jui*y  to  judge  of  the  law,  as  well  as  of  the  facts  in 
criminal  cases.  I  would  not  be  understood  as  holding,  that  it  is 
not  the  province  of  the  Couit  to  give  the  law  of  the  case  dis- 
tinctly in  charge  to  the  jury — it  is  unquestionably  its  privilege  and 
its  duty  to  instruct  them  as  to  what  the  law  is,  and  oihcially  t(# 
direct  their  finding  as  to  the  law,  yet,  at  the  same  time,  in  such 
way  as  not  to  limit  the  range  of  their  judgment.  In  short,  the 
Court,  in  the  full  exercise  of  its  own  functions,  must  still  obey  the 
behest  of  the  Statute,  and  concede  to  the  jury  the  exercise  of 
their  judgment  on  all  the  law  of  the  case.  And  this  is  all  that 
seems  to  me  necessary  to  be  said  on  this  branch  of  this  discus- 
aion.  We  predicate  our  judgment  of  reversal  upon  the  misdi- 
rection of  the  circuit  Judge  as  to  the  fkcts  of  this  case. 

[3.]  The  rule  upon  this  subject  I  have  stated.  Is  th^re  not 
something  more  in  this  charge  than  an  expression  of  opinion  ? 
As  it  comes  to  us,  there  is  no  statement  of  the  evidence ;  no  sum- 
ming up  of  the  testimony ;  no  hypothetical  presentation  of  the 
i&cts;  no  submission  of  them,  to  the  judgment  of  the  jury.  The 
Court  assumes  the  facts,  and  upon  that  assumption  directs  the 
finduig^-it  is  more  than  directing,  it  is  mandatory.  In  looking  at 
the  instructions  to  juries,  particularly  in  criminal'cases.  of  the  able 
men  of  the  English  and  American  Bench,  one  is  struck  with  the 
laborious  effott  oi  the  Judge  to  inform  them,  to  lay  down  the  le- 
gal land  marks  by  which  their  finding  is  to  beguided,  and  to  eluci- 
date the  facta — not  the  less,  with  the  carefulness  in  the  handling 
of  the  facts,  with  which  they  avoid  trenching  upon  the  appropri- 
ate duty  of  the  jury.  Here  we  hold  the  right  of  trial  by  jury 
4Bacred.  It  is  secured  by  constitutional  provision.  Our  organic 
law  proclaims  that  it  shall  remain  inviolate.  It  is  the  solemn  du- 
ty of  Courts  to  respect  the  injunctions  of  the  Constitution. 
No  man  is  tried  by  his  peers,  when  the  Couit  directs  the  jury  on 
the  testimony  in  his  case.  It  is  tine,  that  as  the  laws  are  made 
by  the  people,  and  Judges  hold  office  as  the  agents  of  the-people^ 
the  presumptions  are  greatly  in  favor  of  Courts  leaning,  if  they 
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lean  at  all,  in  favor  of  popular  rights.  Yet  there  might  come 
a  time,  and  the  time  create  the  man,  who  from  mere  love  of  pow- 
er, or  from  mere  cormpt  motives,  might  absorb  the  power  of  both 
Court  and  jury.  And  judicial  tyranny  is  not  the  lesstobedread' 
ed  and  avoided,  because  the  people  are  ignorant  of  it,  or  acqui- 
«8<  e  in  it.  Of  all  despotisms,  that  of  the  Bench  is  the  most  easily 
assumed  and  perpetuated.  In  this  country,  the  people  are  slow 
to  believe  any  thing  evil  of  thei:  magistrates.  When  elected,  the 
Judge  becomes  to  them  a  new  man,  and  they  look  most  favora- 
bly at  all  his  acts.  This  is  owing  to  that  reverence  for  the  law 
which  so  eminently  characterises  the  citizens  of  the  Union. 

These  remarks  are  made  without  reference  to  the  able  Judi?e 
who  presided  in  this  case,  or  to  any  other  Judge,  and  alone  to 
illustrate  the  necessity  of  maintaining  this  non-inteiTcntion  rule, 
with  rigid  severity.  The  charge  under  consideration  denies  the 
light  of  the  jury,  both  on  the  facts  .and  the  law,  to  find  the  defen- 
dant guilty  of  any  thing,  but  murder  or  voluntary  manslaughter. 
You  must  find  him  guilty,  says  the  Judge  of  murder,  of  volunta- 
ry manslaughter,  or  not  guilty  of  any  crime.  The  instruction 
shuts  them  up  to  a  finding  of  the  defendant  guilty  of  murder,  or 
voluntary  manslaughter.  They  are  piccluded  from  considering 
the  testimony  in  reference  to  involuntaiy  manslaughter,  or  justi- 
fiable homicide.  This  charge  would  not  have  been  in  its  effect 
any  more  directory,  if  it  had  said,  tlie  evidence  malcea  out  a  case  of 
murder,  or  of  voluntary  mai^ilavghtcr,  and  /  direct  you  to  find  the 
one  or  the  other.  Nor  would  it  more  effectually  have  precluded 
the  juBy  from  considering  the  question,  whether  the  defendant 
was  proven  guilty  of  involuntary  manslaughter,  if  it  had  said, 
the  evidence  does  not  make  out  a  case  of  involuntary  manslaughter, 
and  1  direct  you  not  to  find  him  guilty  of  involuntary  manslaugh- 
ter. Whilst  it  leaves  them  free  to  consider  whether  the  de- 
fendant is  guilty  of  murder  or  voluntary  manslaughter,  it  shuts 
out  from  their  consideration  all  other  grades  of  offence.  See 
McLanahan  et  al.  vs.  Universal  Ins,  Company,  1  Peters, 
182.  The  State  vs,  Cassader,  1  K  Sf  McCord,  98.  5  Por- 
ter, 215.  9  Leigh,  678.  2  Humph,  181,  311.  11  Verm.  621.  7 
Gill  and  Johns,  44,  78.  3  Brevard,  514.  2  McMuUan,  425.  4 
Humph,  154.  16  Peters,  319.  5  Alah,  666.  1  Alab,  622.  9  Pe- 
ters, 292,  418,  541.     8  Mississippi,  228.     11  G.  if  Johns.  472. 

Judgment  reversed. 
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No.60. — MAYt)u,&c.,  of  Uie  city  of  Rome,  plaintifls  in  error,  ;*.?.  E. 
F.  B.  Lumpkin  and  John  H.  Underv/ood,  defendants  in  error. 

[l.]  When  a  person  olitains.-i  license*  to  retail  .«'j)iriuuiii.'*  liquors!,  witliiit  ihc  Vim' 
iUof  acouiity,  firtwelveni'iutljr^,  rn>iii  tbe  Cleik  oillie  Iiilerior  Conit.  iiccord- 
iiig  ^  the  provisions  of  the  Act  of  1809,  uiul  pays  ti  vahial»le  coiisidtMutioii 
therefor:  the  corporate  an ihon tics  ot  u  city  conncil,  hy  an  «»i(liiiance  onactpd 
subsequent  t<»  the  (hUe  of  t«nch  license,  enmiot  wiiliin  the  limits  of  the  sjinie 
comity,  impose  and  collect  any  udditiunul  tax,  or  iuqtair  the  rights  of  the  par- 
ty, acquiretl  under  the  law,  as  it  Mou^  at  the  time  such  license  wnsiinmted. 

Certiorari — Floyd  Superior  Court,  before  Jiidgc  Wright^ 
May  Term,  1848. 

Judge  Lumpkin  did  not  preside  in  this  cause,  one  of  the  parties 
being  a  relative. 

The  city  of  Rome  was  incorporated  by  an  Act  approved  2T)th 
day  of  December,  1847.  On  the  same  day,  and  before  the  or- 
ganization of  the  corporate  authorities,  the  defendants  obtained 
license  from  the  Clerk  of  the  Infeiior  Court  of  Floyd  county,  to 
retail  spitituous  liquors  in  said  county.  After  their  organization, 
the  Mayor  and  Aldermen  of  the  city  of  Rome  parsed  an  ordi- 
nance requiring  persons  retailing  liquots  within  the  coi*porate 
limits,  to  pay  for  a  license  a  sum  not  exceeding  fifty  dollars  into 
the  Treasury  of  the  city.  The  defendants  in  error  failed  to  take 
out  a  license  from  the  corporate  authorities,  whereupon,  after  a 
hearing  before  the  Council,  they  were  fined  the  sum  of  S25  00. 
A  certiorari  was  applied  for  and  granted  by  the  Judge  of  the 
Superior  Court,  and  upon  a  heaiing,  was  sustained  by  the  Court  ; 
to  which  decision  upon  the  certiorari,  the  council,  by  their  attor- 
neys, excepted,  and  have  assigned  the  same  as  erroneous. 

W.  H.  Underwood,  for  plaintiff  in  error. 

W.  H.  Hull,  and  T.  R.  R.  Cobb,  representing  Hackett,  for 
defendant  in  error. 

By  the  Court, — Warner,  J.,  delivering  the  opinion. 

From  the  record  in  this  case,  it  appears  that  the  defendants  in 
error  were  fined  twenty-five  dollars  for   an  alleged   violation  of 
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the  corporation  laws  of  the  city  of  Rome  in  this,  that  they  re- 
tailed spirituous  liquors,  within  the  limits  of  said  corporation^ 
without  having  obtained  a  license  from  the  corpdrate  authorities 
of  the  city,  as  required  by  an  ordinance  thereof.  The  defendants 
obtained  a  certioriari  from  the  Superior  Court,  directed  to  the 
Mayor  and  Aldermen  of  the  city,  and  upon  the  hearing  thereof, 
the  Superior  Court  reversed  the  judgment  of  the  City  Council^ 
and  sustained  the  certiorari ;  whereupon,  the  City  Council  excep- 
ted, and  now  assign  the  Baine  for  error  here. 

[1.]  On  the  29th  December,  1847,  the  city  of  Rome  was  incor- 
porated, and  on  the  sa  me  day,  the  defendants  in  error  obtained  from 
the  Clerk  of  the  Inferior  Court  of  Floyd  county,  a  license  to  re- 
tail on  the  south  side  of  Broad  street,  for  one  year  from  that  date. 
By  the  18th  section  of  the  Act  of  incoi*poration,  the  Mayor  and 
City  Council,  are  empowered  to  license  persons  to  retail,  and  sell 
by  retail,  spirituous  liquors  within  the  city  ;  and  that  no  person 
shall  sell  by  retail  any  spirituous  liquors,  within  the  same,  with- 
out first  obtaining  such  license,  for  which  they  shall  pay  a  sum 
not  exceeding  fifty  dollars.  Acts  of  1847,  j),  55.  The  date  of  the 
ordinance  of  the  City  Council  of  Rome,  is  not  made  to  appear  by 
the  record ;  but  it  must  necessarily  have  been  suhsequaU  to  the 
date  of  the  license  from  the  Clerk  of- the  Inferior  Court.  At 
the  time  the  defendants  in  error  obtained  their  license  from  the 
Clerk  to  retail  in  the  coubty  of  Floyd,  for  one  year,  there  was  no 
law  in  existence,  enacted  by  the  coiporate  authorities  of  the  city 
of  Rome,  which  required  a  license  to  be  obtained,  for  retailing 
within  the  limits  of  the  city  ;  and  the  qtiestion  now  is,  whether 
the  defendants  in  eiTor  can  be  required,  after  paying  the  sum  re- 
quired by  the  Act  of  1809,  to  the  county  for  license  to  retail  with- 
in the  limits  thereof,  to  pay  another  sum  for  license  to  retail,  to 
the  corporation,  within  the  same  county.  We  are  of  the  opinion, 
when  the  defendants  iu  error  paid  to  the  Clerk  of  the  Inferior  Court 
of  Floyd  county,  the  amount  of  money  required  by  the  Act  of 
I'^OO,  and  obtained  a  license  to  retail  spirituous  liquors  within 
the  limits  of  the  county,  for  the  period  of  one  year  from  the  date 
thereof,  in  consideration  of  such  payment,  the  ordinance  of  the 
City  Council  of  Rome,  enacted  and  promulgated  subsequent  to 
the  obtaining  such  license,  cannot  impair  or  defeat  the  right  of 
tjie  defendauts  so  to  retail,  for  the  period  of  time  stipulated  in 
such  license.    We  think  it  is  qui^  apparent,  the  Legislature  did 
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not  intend  the  retailer  of  spiiituous   liquors  should  pay  for,  and 
obtain  license,  from  both  the  county  and  the  City  CouncD.     The 
twenty-seventh  section  of  the  tenth  division  of  the  penal  code, 
imposes  a  penalty  upon  all  retailers  of  spirituous  liquora,  without 
a  license  from  the  Inferior  Court  of  the  county,  .except  in  corpo- 
rations, or  cities,  where  by  law,  authority  to  grant  licenses  is 
vested  in  the  corporate  authorities  of  such  towns,  or  cities.  Prince, 
649.    When  a  retailer  retails   within   the  limits  of  a  corporate 
town,  or  city,  authorised  by  law  to  grant  license^  he  is  not  indict- 
able for  retailing  without  license  from  the  Inferior  Court    If  the 
corporation  ordinance  of  the  cjty  of  Rome  had  been  enacted,  in 
accordance  with  the  provisions  of  the  Statute  prohibiting  the  I'O- 
tail  of  spirituous  liquors,  at  the  time  the  defendants  obtained  their 
license  from  the  Inferior  Court,  then  they  would  have  been  re- 
quired to  procure  a  license  from  the  corporate  authorities  of  the 
city,  to  retail  within  its  limits,  and  not  from  the  Inferior  Court  j 
but  having  obtained  a  license  from  the  Inferior  Court,  in  accord- 
ance with  the  law,  and  having  paid  a  valuable  consideration  there- 
for, before  the  corporate  authorities  had   enacted  any  law  or 
ordinance  upon  the  subject,  they  will  be  entitled  to  the  full  bene- 
fit of  their  contract  under  the  law,  as  it  stood  at  the  time  they 
obtained  their  license  to  retail,  within  the  limits  of  the  county  of 
Floyd,  without  the  payment  of  any^  additional  sum  of  money,  to 
the  corporation. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  51. — ^William   Hardin,  et  al.  plaintiff  in   error,  vi.  The 
Central  Bank  of  Georgia,  defendant. 

£1.]  A  letter  addressed  by  the  plaintiff's  attorney  to  the  sheriff,  authorising  him 
to  allow  certain  designated  payments,  in  calculating  the  amount  remaining 
due  on  sundry  fi.  fa$.  against  the  defendanu,  does  not  give  that  officer  the 
right  to  enter  those  sums  as  credits  upon  said  Ji,  fas. 

Rule  nm,  against  the  sheriff,  in  Floyd  Superior  Court,  deci- 
ded by  Judge  Wright,  May  Term,  1848. 

TOL.  T.  67 
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The  facts  are  fully  set  out  in  the  opinion  of  the  Court. 

W.  .H..  Underwoob,  for  plaintiff  in  error. 

Wm.  MARTiN,*>for  defendant. 

By  the  Court.* — Lumpkin,  J.  delivering  tho  opinion* 

[1.]  At  April  Tei-m,  1848,  of  the  Superior  Court   of  Floyd 
county,  Wm.  Martin,  as  counsel  for  the  Central  Bank,  moved  the 
Court  that  Thomas  S.  Price,  dep.  sheriff  of  said   county,  return 
sundry  ^.ya*.  in  favor  of  the  Bank  against  Wm.  Hardin,  and  oth- 
ers, into  Court,  with  his  actings  and  doings  thereon,   and  shew 
cause,  so  soon  as  counsel  could  be  heard,  why  he  should  not  pay 
to  the  plaintiffs  S8,696  75.     The  dep.  uheriffixjturned  two  execu- 
tions into  Courts  between  the  parties,  together  with  the  sum  of 
$385  10,  as  the  balance  due  thereon,  having  entered  divers  cred- 
its in  extinguishment  of  the  rest  of  the  principal,   interest  and 
cost,  for  which  said  executions  issued,  and  doiie,  as  he  alleged,  by 
virtue  of  a  communication  to  that  effect,  .from  the  attorney  of  the 
creditor  to  Samuel  Johnson,  his  predecessor  in  office.     This  let- 
ter was  as  follows  :  **  Dahloncga,  27th  January,.  1848.     Early  af- 
ter your  letter  of  the  14th  Dec.  last,  was  written,  I  received  it, 
but  was  prevented  by  sickness,  from  giving  you   an  earlier  an- 
swer.    I  wish  you  to  collect  from  Col.  Hardin,  all  the  claims  1 
represent  against  him,  in  favor  of  the   Central  Bank.     Let  the 
collection  be  made  as  soon  as  possible,  and  please  inform  me  of 
your  progress  in  the  case.     Please  j>ay  all  the  money  you  can 
collect,  to  me,  and  not  to  the  Bank,  as  I  am  entitled  to  my  com- 
missions out  of  it,  and  it  will  cause  me  some  trouble  to  send  to 
Milledgeville.     If  the  collect itjn  should  not  be   completed  until 
your  successor  is  qualified,  please  hand  him  this  letter  as  a  part 
of  your  instructions.     The  cases  against  H.  T.  Hardin   ai-e  set- 
tled; besides  which,  we  allow  Col.  Hai'din  the  following  credits, 
by  which  you  may  make  correct  calculations  on  the  remaining 
cases,   to-wit;    8th   Nov.  1844,  §1875  77.     18th    March,  1846, 
$1513.     20th  Feb.  1847,' $48<).     6th   March,   1847,  S2000.     6th 
Nov.  1847,  SIOOO.     Most  of  these  payments  are   made  at  Bank, 
but  are  credited  on  iho  Jl. /as.  and  I  have  instructions  to  allow 
them." 

« 

Upon  the  pretended  aulhority  of  this  letter.  Price,  theD.  Sher- 
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iff,  indorsed  the  following  credits  on  the  executions  :  "Received 
lit  the  Central  Bank .  of  Georgia,  two  thousand  dollars  on  the 
within ^.yb.  which  I  am  authorized  to  credit  by  Wm.  Martin,  the 
Bank  Attorney,  by  letter,  to  bear  date  from  the  sixth  of  March, 
eighteen  hundred  and  forty-seven ;  also,  received  at  the  Central 
Bauk  of  Georgia,  one  thousand  dollars  on  the  within  ^.^rt.  which 
I  am  authoiized  to  credit  by  said  Attorney,  Wm.  Martin,  by  let- 
ter, to  bear  date  the  sijtth  of  November,  eighteen  hundred  and  forty 
seven.  This  13th'  day  of  March,  1848,  (sipped,)  Thos.  S.  Price, 
D.  Sheriff."  And  again,  "  Maixih  18th,  1846,  received  at  the  Cen- 
tral Bank  of  Ga.  fifteen  hundred  and  thirteen  dollai-s,  on  the  with- 
in ^.^a.  which  I  am  authorized  to  credit  by  Wm»  Martin,  Bank 
Attorney,  by  letter,  (signed,)  Thos.  S.  Price,  D.  Sheriff." 

By  an  inspection  of  the  executions,  it  appears  that  only  one  of 
the  credits  specified  by  Mr.  Martin,  viz  :  that  for  $480,  was  en- 
tered on  the  two  executions  returned  into  Court  as  having  been 
received  at  the  bank.  No  notice  seems  to  have  been  taken  by 
the  D.  Sheriff,  of  the  payment  of  81895,77,  although  it  bears  date 
subsequent  to  the  executions,  and  would,  if  applied  to  their  dis- 
charge, have  overpaid  them  by  some  fifteen  hundred  dollars. 
Why  he  selected  the  other  three,  and  made  no  reference  to  this, 
he  does  not  explain.  He  states  that  he  acted  "  in  good  faith"  in 
indorsing  these  credits ;  and  as  his  return  is  made  under  oath,  we 
are  bound  to  believe  him. 

Judge  Wright  passed  the  following  order:  "  It  appearing  to 
the  Court  that  Thomas  S.  Price,  D.  Sheriff,  has  entered  certain 
credits  on  the  Ji./ajf.  in  favor  of  the  Central  Bank,  against  Wm. 
Hardin  and  others,  without  rcceiving  any  money  whatever,  on 
the  supposed  authority  of  a  letter  from  Willianji  Martin,  attorney 
of  the  plaintiff,  and  by  a  misconstruction  thereof,  ordered,  that 
aaid  Price  erase  and  strike  out  said  credits ;  and  that  the  execu- 
tions proceed  as  though  they  had  not  been  entered." 

The  defendants  mji.fa,  being  present  in  Court,  and  heard  by 
their  counsel,  objected  to  this  i-ule  ;  and  wo  are  now  called  on 
by  them  to  reverse  it  as  eiToneous. 

To  our  minds,  nothing  can  be  clearer  than  that  the  presiding 
Judge  was  right  m  granting  it,  and  that  the  letter  of  Mr.  Martin, 
the.  attorney  of  the  Bank,  was  no  authority  for  entering  these  pay- 
ments, upon  these  or  any  other  executions.  For  the  sheriff  to  al- 
low certain  amounts,  in  ascertaining  the  balance  due  upon  an  ex- 
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ecution  in  his  hand,   (the  only  thing  he  was  instructed  to  do  io 
this  case,)  is  one  thing.     To  credit  these  sums,  as  monies  received 
at  the  Central  Bank  of  Georgia,  is  quite  a  differenft  matter.     The 
officer  concedes,  by  his  return,  that  -no  money,  except  tlie  $385  10 
had  been  paid  him,  and. refers  to  the  letter  as  his  warrant  for  ma* 
king  these  entries.     That  failing  to  sanction  the  act,  the  Court 
below  could  not  do  otherwise  than  orderthese  entries  to  be  erased* 
It  would  be  competent,  we  apprehend,  for  the  sheriff  to  correct 
his  own  entries,  when  made  through  mistake.     Of  the  power  of 
the  Court  to  dii*ect  it  to  be  done,  there  can  be  no  doubt.     The 
contents  of  this  letter  may  have  justified  (he  sheriff  in  not  raising 
the  amount  apparently  due  upon  these  executions,  so  far  as  to 
protect  him  from  being  ruled.     But  it  could,  we  repeat,   afford 
no  authority  for  selecting  three  out  of  five  payments  mentioned^ 
and  entering  them  as  payments  made  at  the  Bank. 

No  issue  of  fact  was  tendered  by  the  defendants,  suggesting  pay- 
ment; no  affidavit  of  illegality  filed  on  that  ground,  and  no  appli- 
cation made,  to  have  these  sums  credited  upon  the  executions. 
The  Circuit  Judge  felt  wan-anted,  therefore,  in  ordering  these^. 
Jas,  to  proceed — convinced,  too,  as  he  no  doubt  was,  from  the  facts 
before  him,  that  a  part  of  these  payments,  at  least,  were  applicar 
ble  to  other  executions,  which  had  existed  between  the  parties. 

Judgment  afiirmed. 


No.  52. — WiLLiAN  Hardin,  plaintiff  in  ervor  vs.  Eluah  Lump- 
kin, defendant.  . 

[1.]  In  acUons  **  on  the  case  for  words,"  where  theJlUimages  asseased  are  let* 
than  forty  shillings,  the  pluintiff  can  have  no  more  costs  than  damages. 

Illegality — from   Floyd   Superior  Court,  decided   by  Judge 
Wright,  May  Term,  1848. 

The  facts  are  found  in  the  opinion  of  the  Court, 

W.  H.  Hull,  and  T.  R.  R.  Cobb,  representing  HACKETT^for 
plaintiff  in  error. 
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Wm.  H.  Underwood,    and  Ww.  Martin,  for  defendant  in 
error. 

Judge  Lumpkin  did  not  preside  in.tbis.  cause,  the  defendant 
in  error  being  a  relative. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

[1.]  In  an  action  for  slander,  Elijah  Lumpkin  recovered  of 
Wm.  Hardin  ten  cents  damages,  and  costs  of  suit  The  finding 
of  the  jury  was  in  these  words  :  "  We,  the  jury,  find  ten  cents 
$nd  costs  of  suit  for  the  plaintiff.*'  The  defendant  below  paid 
the  ten  cents  damages,  and  ten  cents  of  the  costs,  and  the  Court 
then  sitting,  passed  an  order  that  he  be  authorised  to  enter  up 
judgment  against  the  plaintiff,  fbr  the  excess  of  costs  over  ten 
cents.  Execution  issued  upon  this  judgment,  and  the  defendant 
in  execution,  who  was  the  plaintiff  in  the  action,  filed  to  it  an  af- 
fidavit of  illegality,  alleging  that,  according  to  law,  he  was  entitled 
to  full  costs  upon  the  verdict ;  the  plaintiff  in  Ji,Ja.  replied  that  by 
law,  in  actions  of  slander,  where  the  finding  for  the  plaintiff  is 
less  than  forty  shillings,  he  is  entitled  to  no  more  costs  than  dam- 
ages. Judge  Wright  determined  in  favor  of  the  illegality,  and 
We  think  Judge  Wright  was  wrong. 

We  are  governed  in  our  judgment  by  our  Statute — ^the  Act  of 
1767.     By  the^Sth  sect,  of  that  Act,  it  is  declared  that  **in  all  actions 
upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by 
any  person  or  persons  in  the  General  Conrt  in  this  province,'  or 
in  any  other  Court  having  power  to  hold  plea  of  the  same,  afler 
the  passing  of  this  Act,  if  the  jury,  upon  the  trial  of  the  issue  in 
such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find 
or  assess  the  damage  imder  forty   shillings,  theft  the  plaintiff  or 
plaintiffs  in  such   action,  shall  have  and .  recover  only  so   much 
Costs  as  the  damage  80  given  or  assessed  amount  unto,  without 
any  further  increase  of  the  same,   any  law,  statute,  custom,  or 
usage  to  the   contrai*y  in   any  wise  notwithstanding."      Prince, 
576.     This  is  a  Provincial  Statute,  and  was  adopted  by  the  Loo-. 
islature  in  1784,     It  is,  in  substance,  a  copy  of  the  Statute  of 
James  upon  the  subject.     The  Legislature  adopted  it  as  it  was 
offeree  on  the  14th  day  of  May,  1776.      The  British  Statutes, 
adopted  by  the  Act  of  '84,  were  adopted  with  the  judicial  con- 
structions of  the  English  Courts.     The  British  Statute  of  James 
VOL.  V.  58 
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of  which  tlie  ahove  section  islD  suhstanoe  a  part,  has  never  been 
adopted  in  this  country.     The  Provincial  Act  of  '67,  is  a  Statute 
of  our  own>  first  passed  by  the  Pi*ovince  of  Georgia,  and  in  '84  made 
a  law  of  the  State  by  Act  of  the  Legislature.     We  are  not,  there- 
fore, bound  by  the  constructions  of  the  Statute  of  James,  by  the 
Courts  of  Great  Britain.     We  are  told  that  exceptions  have  been 
made  in  that  country  to  that  Act,  one  of  which  is,  that  where  the 
juiy  find  damages  under  forty  sliillings,  and  also  find  the  costs, 
the  plaintiff  is  entitled  to  full  costs.     It  is  claimed  that  this  is  a 
verdict  of  that  kind,  and  therefore  this  plaintiff  is  entitled  to  full 
costs.     It  is  true,  that  in  an  action  for  words,  in  themselves  action- 
able, with  an  averment  of  special  damages,  if  it  clearly  appear 
as  by  a  special  verdict,  and  separate  assessment,  that  the  special 
damages  were  actually  considered  by  the  jury,  the  case,  by  the  dcn 
cisionsin  England,  is  not  within  the  Statute  of  James.     1  Vent,  9^,, 
1  Mod,dl.  2  Reb.  589.  2  Starkie,  108.  There  are  also  other  excep- 
tions.    To  this  idea,  drawn  from  the  English  Courts,  it  may  be 
replied  that  this  verdict  is  not  within  the  excepdon!      The  rule 
that  makes  it,  requires  that  the  words  be  actionable  within  them- 
selves, which  is  the  case  here.     That  there  also  be,  in  the  decla- 
ration, a  .claim  for  special  damage,  which  is  not  made  in  this 
case,  and  that  the  jury  did  actually  consider  of  the  special  dama- 
ages ;  which  fact  is  manifested  by  a  special  verdict  or  separate 
.  assessment.     In  this  case  the  verdict  is  not  special ;  there  is  no 
separate  assessment.     The  jury  find  ten  cents  damages,  and  costs- 
We  understand  them  to  mean  ten  cents  damages  and  the  costs 
which  the  law  prescribes  in  such  cases.     But  if  the  case  was  with- 
in the  exception,  it  is  not  an  exception  to  our  Statute,  and  is  not 
obligatory  upon  this   Court.      We  have  adopted  the  Commou 
Law,  and  many  British  Statutes,  with  the  well  settled  judicial 
construction  of  them,  but  this  is  not  one *of  them.     This  is  a  Stat- 
ute, 1  repeat,  of  our  own  enactment.     It  is  of  force  here  by  its 
own   inherent  vigor,  derived  from  the   Legislature.     The  Leg- 
islature have  not  adopted  tlie  decisions  which  have  been  made 
upon  a  prior  and  analagous  Statute  in  England,     They  intended 
to  avoid  doing  that  very  thing — else,  why  legislate  at  all  upon  the 
sulgect  ?,     Why  not  adopt  the  English  Statute,  and  thereby  the 
constructions  made  upon  it.     The  provincial  Legislature  intend* 
ed,  without  doubt,  to  adopt  the  Statute  of  James,  as  it  originally 
stood,  without  the  judicial  constructions,  and  the  Legislature  of 


GAINESVILLE,  SEPTEMBER  TERM,'  1848.     456 

Hardin  «#.  Lampkiii. 


'84,  which  continued  it  in  force,  intAidad  to  do  tbe  same.  As  the 
Act  of  1767  was  in  force  upon  the  people  of  this  Pi-ovince  in 
1776,  so  is  it  at  this  day,  the  law  of  tbe  State,  and  so  is  it  binding 
upon  this  Court.  Whatever  judicial  constructions  were  put  up- 
on it,  if  any,  intervening  its  date  and  1777,  would  be  aho  bind- 
ing upon  us.  We  know  of  none.  It  is,  under  this  view  of  the 
whole  subject,  the  duty  of  this  Court  to  take  this  Act  as  we  find 
it,  on  the  Statute  Book,  and  to  ^ve  it  effect  according  to  its  pri- 
maiy  meaning  and  intent..  We  have  no  power  to  make  excep- 
tions which  the  Legislature  bavo  not  made — not  only  so,  but 
which  they  intended  to  excliuie.  It  is  manifest  from  tbe  wording 
of  tbe  section  applicable  to  this  case,  that  they  intended  to  admit 
no  exception,  and  to  exclude  all,  which  judicial  legislation  bad 
engrafled  upon  tbe  Statute  of  James.  Tbe  section  embraces 
*' a// actions  upon  the  case  for  slanderous  words;"  in  ail  these, 
where  the  damages  are  under  forty  shillings,  the  pUuntiif  shall 
^'  have  and  recover  only  lo  much  costs  as  the  damages  so  given 
or  assessed  amount  unto,  tcithoutany  farther  increase  of  the  same,^* 
And  to  put  aside  all  previous  laws  upon  this  subject,  the  Legisla- 
ture adds  this  Very  specific  repealing  clause,  "  any  law,  Statute, 
custom  or  usage  to  the  contrary,  in  any  wise,  notwithstanding.** 
The  Legislature  intended  that  in  no  action  for  slanderous  wordB, 
where  the  damage  assessed  does  not  amount  to  forty  Bhillings, 
should  the  plaintiff  have  more  costs  than  damages.  Such  is  our 
understanding  of  the  Act  of  1667,  and  we  will  give  it  effect  ac- 
cordingly, the  more  cheerfully  because  its  policy  meets  our 
hearty  appi^oval.  That  policy  is  to  prevent  frivolous  suits  for 
slander.  To  keep  out  of  tbe  Courts  those  little  neighborhood 
jars,  which  ought  to  be  Unnoticed,  or  whicb  can  be  settled  in  the 
Courts  of  the  fire-side,  and  which  acquire  ten  fold  potency  and 
malignity,  by  introducing  them  into  the  Coaits  of  Justice. 
Let  the  judgment  of  the  Court  below  be  reversed. 


..V- 
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No.  53. — ^James  S.  Beall,  heir  at  law,  plaiDtiflfin  errpr,  vm,  John 

H.  Mann,  executor,  &c.  defendaat. 

[1.]  The  nfttial  mode  in  wbich  aseent  to  a  will  is  manifested,  is  by  ffabflcribiiig^ 
it,  or  acknowledging  the  signature  in  the  presence  of  the  witnesses,  and  ordi- 
'  narily,  the  execation  would  constitote  sufficient  eridence  of  the  testator's 
knowledge  of  its  contends. 

[3.]  The  presumption  is  strong  against  a  party  preparing  a  will,  who  takes  abeo- 
ofit  under  it,  and  although  it  will  not  be  declared  void  on  thai  accounty  Btro^g 
evidence  of  intention  in  such  case,  will  be  required. 

[3,]  In  an  issue  of  dcvisavii  v^t  nout  the  Court  will  not  remand  a  cause  for  a  re- 
'Uearing,  notwithstanding  the  irregularities  committed  on  the  trial — being  sat- 
iffied  from  the  testimony,  that  justice  has  been  done^  especially  if  the  provis- 
ions of  the  will  furnish  intrinsic  evidence  of  its  reasooablene^  and  the  Court 
and  jury,  on  the  trial  below,  concurred  in  opinion,  both  as  to  the  capacity  of 
the  testator,  aud  the  fairness  of  the  will. 

[4.]  For  the  Court  to  announce  at  the  close  of  the  testimony,  that  its  mind  was 
fixed  and  unalterably  made  up,  upon  the  merits  of  the  case,  and  then  to  ai^ 
rest  the  argiftnent  before  its  conclusion,  is  an  onwwrantable  interferelice  with 
the.  rightH  aud  privileges  of  both  counsel  and  jury. 

[5.]  The  Court  has  the  power  to  express  to  the  jury  its  opinion  upos  the  laetib 
but  to  its  exercise  there  are  assignable  limits,  and  in  a  doubtful  case,  this  in- 
inngement  upon  the  peculiar  province  of  the  jury,  would  constitute  sufficient 
ground  for  a  new  tiial.* 

Caveat  to  Will — Tried  in  Cass  Superior  Court,  before  Judge 
Wright,  August  terai,  1848. 

The  fiacts  are  incorporated  at  large,  in  the  opinion  of  ^e 
Court. 

McDonald,  for  plaintiff  in  error. 

In  arguing  this  case,  I  want  it  to  be  kept  in  mind — 

1st.  That  the  will  was  written  at  the  house  of  John  H.  Mann. 

2d.  That  it  is  in  his  hand  writing. 

3d.  That  there  was  no  one  there  except  Mann,  the  testator, 
and  the  servant  of  the  latter. 

4th.  That  he  came  to  Mann's  house  in  extremely  bad  health, 
and  the  will  was  executed  within  a  little  more  than  twenty-four 
hours  afler  his  amval. 


•See  Svpra — Holder  r*.  the  State. 
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5th.  That  he  had  wntten  a  will  with  his  own  hand,  with  which 
he  was  satisfied  hut  a  few  days  before. 

6th.  That  thei-e  was  no  evidence  that  the  testator  knew  the 
contents  of  the  will. 

In  such  a  case  there  must  be  proof  of  the  knowledge  of  the  con- 
tents of  the  instrument.  When  the  person  who  prepares  the  in- 
strument, or  conducts  its  execution,  is  himself  benefitted  by  its 
dispositions,  evidence  of  the  signing  alone  will  not  be  sufficient, 
but  the  proof  must  go  to  the  knowledge  of  the  contents  of  the  in- 
strument. 1  Williams^  Ex.  219.  There  must  be  very  -clear 
proof  of  volition  and  capacity,  as  well  as  of  a  knowledge  of  the 
contents  of  the  instrument.  Ih,  63.  So  stringent  wad  the  role 
of  the  Civil  Law,  that  qui  se  ncripsit  heredem,  could  take  no  benefit 
under  the  will.  There  cannot  be  too  great  a  security  against 
fraud  in  making  wills.  The  inile  of  the  Civil  Law  is  the  only 
«afe  one.  It  effectually  prevents  fraud  by  writers  of  wills,  in  their 
own  favor.  Another  iiile  of  the  Roman  law,  for  the  security  of 
testaments,  was  that  the  name  of  the  heir  should  ]ye  expres6ed,by 
the  hand  writing  of  either  the  testator,  or  of  the  witnesses.  '*  Ut 
jftr  manus  test^ttoris  vel  testium,  nomen  heredis  exprimatur.*'  Lib. 
2,  tit.  10,  section  4,  Ju9tmian*s  Institutes.  Such  a  regulation 
gives  an  assurance,  that  the  testator  will,  in  all  cases,  know  the  , 
contents  of  the  testament,  and  effectually  protects  him  against  im- 
position. The  rule  of  the  English  Law  is  less  stringent.  By  the 
Civil  Law,  if  the  writer  took  a  benefit  under  the  will,  it  was  void, 
whether  the  testator  knew  the  contents  or  not ;  by  the  English 
Law,  he  may  take  the  benefit,  provided  he  can  prove  that  the 
testator  knew  the  contents  of  ihe  will.  This  constitutes  the  only 
difference  between  the  codes.  By  the  Roman  Law,  the  will  of 
Stallings  is  void.  By  the  English  Law,  it  is  equally  so,  unless  a 
knowledge  of  its  contents  can  be  brought  home  to  the  testator.  No 
part  of  the  proof  is  such  as  to  warrant  the  inference,  that  the  con- 
tents  were  known  to  him.  Evei*y  thing  that  he  said  at  the  time 
of  the  execution  of  the  will,  and  the  fact  that  the  will  was  on  his 
bed  when  the  witnesses  came  in,  and  the  declaration  that  he  h^ 
been  making  his  will,  are  perfectly  consistent  with  a  total  igno- 
rance of  its  contents.  It  is  nothing  more  than  what  a  teKtator 
in  ordinary  cases  would  do,  and  in  ordinary  cases,  cases  in  which 
the  legatee  is  not  the  writer  of  the  will,  it  is  sufficient.  But  if  a 
legatee  write  a  will,  the  law  of  England  requires  that  the  proof 
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should  be  clear  and  decisive.  The  balance  raust  not  be  left  in 
equilihrio ;  the  proof  must  not  merely  go  to  the  act  of  signiug,  b«t 
to  the  knowledge  of  the  contents  of  the  paper.  In  ordinary  ca- 
ses this  is  not  necessary,  but  the  person  who  prepares  the  instru- 
ment and  conducts  the  execution  of  it,  is  himself  an  interested 
person,  his  conduct  must  be  watched  as  that  of  ah  interested  per- 
son.    Paahe  vs,  Ollaty  ]  Ecc.  Rep,  273. 

The  law  is  extremely  jealous  to  protect  the  unwary  against 
utidu6  influence  and  control.  Where  the  relation  of  confidence 
exists,  and  the  paity  frames  the  instrument  for  his  own  advan- 
tage and'benefit,  every  pi-esumption^  arises  against  the  transac- 
tion. It  is  not  necessaiy  to  prove  fi*aud  and  circumvention;  he 
must  remove  the  presumpyon  by  clear  and  satisfactory  proof  3 
Eng.  EiL  Rep,  172,  174,  Ingram  vx,  XVyatt, 

There  ought  to  be  evidence  going  distinctly  to  show  the  nature 
t)f  the  testamentaiy  acts,  something  going  distinctly  to  their  na- 
ture and  contents,  in  order  for  the  circumstances  to  supply  the 
want  of  instructions,  and  the  absence  of  explanations  at  the  exe- 
cution. Less  than  this  will  not  besufficient  to  supply  the  demands 
of  the  law,  and  to  overcome  the  suspiciotis  attaching  upon  the  in- 
structions.    3  Ec,  Rep,  200.  ' 

In  this  case,  the  Court  pronounced  against  the  will.  Upon  this 
judgment  an  appeal  was  prosecuted  16  the  delegates.  It  was 
held  under  considemtion  there,  from  the  20th  January,  to  8th  Ju- 
ly, and  the  Court  were,  on  the  latter  day,  equally  divided  in  opin- 
ion, and  no  sentence  was  pronounced.  5  Ec.  Rep,  183.  After 
other  judges  were  called  in,  the  sentence  of  the  C ouit -of  Prerog- 
ative was  reversed.  The  Court  of  Delegates  did  not  disaffirm 
any  of  the  principles  of  law  laid  down  by  the  Judge  of  the  Court 
of  Prerogative.  lb,  184.  They  thought  the  fact >  wieirranteda 
different  conclusion.  There  was  evidence  which  went  very  far 
to  prove  a  knowledge  of  the  contents  of  the  will.  In  fact,  the 
testator  referred  directly  to  what  he  had  done  in  his  will.  Speak- 
ing of  Henry  Wyatt,  the  legatee,  the  testator  remarked,  "if  he 
wants  money  now,  he  wont  want  it  when  I  am  gone."  At  another 
time  he  said.  "  I  have  made  Henry  quite  independent  of  his  &- 
ther,  and  every  one  else,"  and  again  he  said,  "his  father  has  not 
much  to  leave  him;  but  I  have  taken  care  of  him.     3  Ek,  Rep* 

aoi. 

The  Lord  Chancellor,  before  whotn  a  petition  was  presented 
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for  a  Commission  of  Review  of  the  decision  oftlic  Court  of  Del- 
egates, said  that  unless  he  could  he  satisfied  that  the  principles 
of  law  OTK  which  that  Court  decided  were  wrong,  or  that  the  facts 
were  mis-stated,  or  misunderstood,  ho  could  not  rocommend  the 
Crown  to  grant  a  Commission  of  Review ;  a  doubt  was  not  suffi«> 
cient,  he  must  be  convinced  that  they  were  clearly  wix>ng.  Ho 
said  also,  that  the  testimony  had  raised  doubts  in  his  mind,  that 
nothing  that  he  had  heard  had  removed.     5  Ec,  Rep.  185. 

Where  a  paper  has  been  drawn  up  by  a  jMSinson  for  his  own 
l)enefit,  or  where  he  takes  a  con4dci*ablo  benefit  under  it,  the  pro- 
sumption  lies  strongly  against  the  act,  and  it  i-oquircs  to  bo  pro- 
ved by  satisfactory  evidence,  dehora  the  instrument,  that  it  was  a 
free  and  voluntary  act  of  a  capable  testator,  and  executed  with 
a  full  knowledge  of  its  contents  and  cfiects.  G  Ec.  Rep,  409. 
The  probability  of  the  testamentary  dispositions  will  not  aid  the 
case,  for  the  party  confided  in,  who  wished  to  practice  an  impo- 
sition for  his  own  benefit,  would  draft  the  instrument  according 
to  such  probability.  He  might  even  acquaint  himself  with  pri- 
or declarations  of  the  party,  so  as  to  mould  the  instrument  in 
confortaity^to  them,  while  the  testator  himself  may  have  aban- 
doned his  previously  declared  purposes. 

In, the  case  o^  Barry  vs,  Buflin,  the  Court  reviewed  the  author- 
ities on  this  subject,  aiHl  recognised  the  inilc,  that  theiX3  arc  cases 
of  wills  prepared  by  a  legatee,  so  pregnant  witlj  suspicion  that  they 
ought  to  be  pronounced  against  in  the  absence  of  evidence  in  their 
support,  and  that  extending  to  clear  knowledge  of  the  contents 
by  the  supposed  testator,  and  that  insti*uctions  proceeding  from 
him,  or  the  reading  over  of  the  instrument  by  or  to  him,  arc  the 
most  satisfactory  evidence  of  such  knowledge.  0  Ec,  Hep,  418. 
One  of  the  cases  of  such  wills,  so  pregnant  with  suspicion,  is 
where  the  legatee  takes  a  considerable  benefit  under  it. 

In  the  case  of  Bari'y  vs,  Butlin  above  refeiTcd  to,  there  was 
proof  of  capacity  and  intention  or  volition,  and  of  a  circumstance 
which  led  to  the  necessary  conclusion,  that  he  knew  the  contents 
pf  the  will.  The  testator  sent  to  desii-e  a  witness  to  come  and 
see  him  execute  his  will.  One  of  the  witnesses  testified  that  the 
testator  declared  it  to  be  his  last  will  and  testament,  and  r(r(|ueH- 
ted  him  to  witriess  it.  The  draft  of  the  will,  in  a  page  of  if,  is 
twice  altered  in  the  hand  writing  of  the  testator,  "  whi(-h,"  the 
Court  remarks,  "  distinctly  proves  his  mind  was  employed  on 
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the  subject,  and  affords  reasonable  evideuce  that  bo  was  cogni- 
SBant  of  the  contents."  lb,  421.  In  the  case  of  Scallings,  he 
made  no  remark  in  respect  to  the  contents  of  his  will,  or  the  dis- 
positions he  had  made  of  his  property,  nor  istheie  proof  of  an  al- 
teration of  the  will  in  his  own  hand  writing,  or  of  the  slightest 
circumstance,  that  he  knew  the  contents  of  the  wilL 

In  the  case  of  Barry ^  the  will  was  executed  on  the  14th  Sep- 
tember, 1827.  /Z».  407.  Testator  died  13th  March,  1833.  The 
deceased  went  to  the  draftsman  of  his  will  in  his  own  carriage, 
openly  and  unattended  by  Whitehead,  one  of  the  principal  lega- 
tees.    /^.  416. 

Mr.  Stallings,  during  his  Ijist  illness,  made  a  will  with  his  own 
hand,  with  which  he  is  satisfied.  He  leaves  home,  goes  to  Augus- 
ta, to  the  house  of  the  writer  of  the  will,  is  there  alone  with  him. 
and  in  little  more  than  twenty-four  hours,  a  will  is  executed,  giving 
the  writer  a  considerable  legacy,  and  there  is  no.  proof  that  the 
testator  knew  the  contents  of  the  will. 

The  onus  of  the  proof  may  be  increased  by  circumstances, 
such  as  unbounded  confidence  in  the  drawer  of  the,  will.  The 
greater  the  confidence,  the  more  clear  and  satisfactoiy.  should  be 
the  proof.  Faahc  vs.  Ollat,  1  Ek  Rep.  273.  This  is  a  rule  foun- 
ded in  reason,  for  the  greater  the  confidence,  the  less  probabili- 
ty tliat  the  testator  would  require  the  will  to  be  read.  For  a 
stranger  to  draw  a  will,  there  being  no  confidence,  the  testator 
would  demand  a  reading  of  it. 

In  the  case  of  llaworth  vs.  Marriott,  the  same  principle  is  re- 
cognised. In  that  case,  the  confidential  attoraey  of  the  testator 
drew  the  will ;  he  was  one  of  the  residuary  legatees,  and  received 
also,  a  pecuniary  legacy.  An  issue  of  devisavit  vel  mm  wos  made 
and  the  will  was  sustained.  The  evidence  is  not  given,  nor  is  it  to 
be  further  inferred,  than  that  there  was  no  direct  evidence  that 
the  testator  knew  the  contents  of  the  will,  but  that  thei'e  was  cir- 
cumstantial e\idcnce  that  he  did..  It  was  contended  on  oue  hand, 
that  the  fact  could  be  proven  by  direct  evidence  only,  while  on 
the  other,  it  was  insisted  that  where  a  teittator  was  of  sound  and 
disposing  mind,  and  executed  a  will,  the  law  presumed  that  he  was 
cognizant  of  the  contents.  But  the  Master  of  the  Rolls  declared 
that  it  will  be  the  duty  of  the  Judge  who  tries  the  validity  of  such 
a  will,  to  call  the  attention  of  the  jury  to  the  particular  circum- 
stonces^  and  to  state  to  them  that  the  testator  knew  the  contents 
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of  the  will ;  but  it  will  not  be  the  duty  of  the  Judge  to  state  to 
the  jury,  that  they  must  come  to  that  conclusion  upon  direct  tes- 
timony only,  and  that  they  must  exclude  from  their  considera- 
tion, all  circumstantial  evidence.  7  Eng,  Con,  Ch»  Rep,  200,  206. 
The  Court  en-ed  in  instructing  the  jury  in  matter  of  fact. 
Tucker  vs.  Tucker,  1  Kelii/,  235.  Stell^  Guardian,  vs.  Glass,  lb, 
486-7. 

Hooper  &  Peeples,  representing  Akin,  for  defendant. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

James  G.  Stallings,  for  some  years  past  a  citizen  of  Cass  c(»un- 
ty,  in  this  State,  reached  Augusta,  in  bad  health,  on  the  twelfth 
day  of  August,  1847,  and  took  up  his  abode  with  John  H.  Mann, 
a  i*elative  by  maniage.  He  executed  his  \yill  at  8  o'clock  on  the 
morning  of  the  ensuing  day,  and  died  four  days  thereafter.  The 
following  is  a  copy  of  his  will :  "  In  the  name  of  God,  Amen ! 
I,  James  G.  Stallings,  of  the  county  of  Cass,  in  s^id  State,  being 
of  sound  mind  and  memory,  make  this  to  be  my  last  will  and  tes- 
tament, to-wit :  First,  1  will  that  all  my  just  debts  be  first  paid.  Se- 
condly. I  give  to  my  friend,  John  H.  Mann,  my  old  woman  Be- 
lah,  her  daughter  Lucinda  and  Lucinda's  children,  Daniel,  So- 
phy, Dicey,  Henry  and  her  infant,  and  my  son*el.  mare  and  bug- 
gy. I  also  give  him  the  future  issue  of  the  females.  Thirdly,  I 
give  to  my  cousin,  Charlotte  Stallings,  my  old  woman  Becky,  her 
daughter  Sarah,  and  Sarah's  children,  Becky  and  Anderson,  and 
the  future  issue  of  the  fennilos.  Fourthly,  I  give  to  my  cousin 
Harriett,  the  wife  of  George  W.  Terrentine,  dunng  her  life, 
my  negroes  Henry  and  Monday,  and  to  be  held  by  the  said 
Charlotte  Stallings,  in  trust  for  her  sole  and  separate  use  during 
her  life,  as  aforesaid;  and  after  her  death,  I  give  and  bequeath  said  ne- 
groes to  said  Charlotte  Stallings,  to  her  and  her  heirs  forever.  Fifth- 
ly, I  will  that  all  the  rest  and  residue  of  my  estate  be  sold  by  my 
executor,  at  public  or  private  sale,  my  negroes  choosing  their 
owners,  to  be  approved  by  my  executor,  and  the  proceeds  arising 
from  said  sale,  I  give  and  kequeath  to  my  nephew  .» ames  S.  Jieall, 
upon  the  following  trusts  :  in  trust  for  my  two  niecei,  the  sLsie rs 
of  the  said  James  S.  Beall,  Valinda  Towns  and  El  za  Town- 
aead,  to  be  divided  equally  between  them,  during  their  respec- 
VOL.  T.  59 
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should  be  clear  and  decisive.  The  balance  raust  not  be  left  in 
equilibrio ;  the  proof  must  not  merely  go  to  the  act  of  signing,  b«t 
to  the  knowledge  of  the  contents  erf  the  paper.  In  ordinary  ca- 
ses this  is  not  necessary,  but  the  person  who  prepares  the  instru- 
ment and  conducts  the  execution  of  it,  is  himself  an  interested 
person,  his  conduct  must  be  watched  as  that  of  an  interested  per- 
son.    Pashe  rs,  Ollat,  ]  Ecc,  Rvp,  273. 

The  law  is  extremely  jealous  to  protect  the  unwary  against 
undu6  influence  and  control.  Where  the  relation  of  confidence 
exists,  and  the  paity  frames  the  instrument  for  his  own  advan- 
tage and  benefit,  every  presumption  aiises  against  the  transac- 
tion. It  is  not  necessary  to  prove  fraud  and  circumvention;  he 
must  remove  the  presumption  by  clear  and  satisfactory  proof.  3 
Eng,  EiL  Rep,  172,  174,  Ingram  vs,  \Vyatl, 

There  ought  to  be  evidence  going  distinctly  to  show  the  nature 
of  the  testamentary  acts,  something  going  distinctly  to  their  na- 
ture and  contents,  in  order  for  the  circumstances  to  supply  the 
want  of  instructions,  and  the  absence  of  explanations  at  the  exe- 
cution. Less  than  this  will  not  besufficient  to  supply  the  demands 
of  the  law,  and  to  overcome  the  suspicions  attaching  upon  the  in- 
sti-uctions.     3  Ec,  Rep,  200. 

In  this  case,  the  Court  pronounced  against  the  will.  Upon  thb 
judgment  an  appeal  was  prosecuted  16  the  delegates.  It  was 
held  under  consideration  there,  from  the  20th  January,  to  8th  Ju- 
ly, and  the  Court  were,  on  the  latter  day,  equally  divided  in  opin- 
ion, and  no  sentence  was  pronounced.  5  Ec,  Rep,  183.  After 
other  judges  wore  called  in,  the  sentence  of  the  Court -of  Prerog- 
ative was  reversed.  The  Court  of  Delegates  did  not  disaffirm 
any  of  the  principles  of  law  laid  down  by  the  Judge  of  the  Court 
of  Prerogative.  lb,  184.  They  thought  the  fact*  warranted  a 
different  conclusion.  There  was  e^'idence  which  went  very  far 
to  prove  a  knowledge  of  the  contents  of  the  will.  In  fact,  the 
testator  referred  directly  to  what  he  had  done  in  his  will.  Speak- 
ing of  Henry  Wyatt,  the  legatee,  the  testator  remarked,  "if  he 
wants  money  now,  he  wont  want  it  when  I  am  gone."  At  another 
time  he  said*  *'  I  have  made  Henry  qiiite  independent  of  his  &- 
ther,  and  every  one  else,'*  and  again  he  said,  "  his  father  has  not 
much  to  leave  him,  but  I  have  taken  care  of  him.  3  Ec.  Rep. 
201. 

The  Lord  Chancellor,  before  whom  a  petition  was  presented 


.    GAINESVILLE,  SEPTEMBER  TERM,  1848.      463 


Beall  vs.  Mann. 


The  record  before  us  does  not-  disclose  whajt  further  proceed- 
ings were  hf|d  before  the  Court  of  Ordinary,  except  that  the  ca- 
veat was  traversed,in  each  and  every  particular,  by  the  cousnel  of 
John  H.  Mann,  the  executor  and  propouider  of  the  will. 

On  the  9th  day  of  August,  1848,  the  cause  was  called  and  sub- 
mitted to  a  special  jury-trial  in  the  Supeiior  Court,  when 
Mann  offered  and  read  to  the  jury  the  deppsitions  of  the  three 
subsciibing  witnesses  to  the  will,  taken  by  commission.  Pr.  Du- 
gas  testified  that  he  saw  the  testator  sign  the  will,  that  he  attested , 
it  as  a  witness  in  the  same  room,  and  directly  in  his  view :  that 
when  he  called  on  Mr.  Stallings  that  day,  as  his  attending  physi- 
cian, he  said — **  Doctor/  I  /lave  been  making  tny  will — I  have  been 
intending  to  do  so  for  some  time,  and  concluded  to  get  it  off  my 
mind."  After  some  further  conversation  on  the  subject  of  making 
wills,  witness  prescribed  for  the  deceased,  and  was  about  taking 
his  leave,  when  the  deceased  requested  him  to  wait  till  other  wit- 
nesses could  be  called  in.  Mr.  Mann  then  went  out  and  brought 
in  the  other  witnesses,  and  the  instrument  was  executed — Stal- 
lings acknowledging  it  to  be  his  last  will.  Witnesc  remarked  that 
such  acknowledgment  was  necessary.  One  of  the  other  witnesses, 
he  thinks  Mr.  Moody,  inquired  if  it  was  not  necessary  that  it 
should  be  read  ?  Mr.  Stallings  replied  that  it  was  sufficient  that 
he  acknowledged  it  to  be  his  will.  Some  other  conversation  en- 
sued, of  a  general  character,  when  witness  withdrew.  No  influ- 
ence, threats,  entreaties,  persuasions,  inducements,  or  anything  of 
the  kind,  were  used,  so  far  as  witness  knows  or  believes.  He 
saw  and  heard  no  fraudulent  practices,  by  John  H.  Mann,  nor 
any  one  else.  Mr.  Stallings  signed  the  will  freely  and  voluntarily. 
When  the  other  witnesses  entjBred  the  room,  Mr.  Stallings  was  in 
a  semi- reclining  position,  propped  by  pillows,  in  his  bed.  The  will 
lay  on  the  bed  as  it  had  done  from  the  time  he  entered  the  Toom- — 
no  one  else  was  in  the  room — ^witness  was  his  sole  attending  phy- 
sician duiing  his  last  illness,  after  reaching  Augusta.  At  the 
time  the  will  was  executed,  testator  was  perfectly  sane,  but  much 
concerned  about  his  spiritual  welfare  and  condition,  to  which  he 
often  alluded.  He  was  fully  conscious  of  what  he  was  doing,  and 
competent  to  the  proper  discharge  of  ordinai*y  business,  before 
and  after  the  will  was  mad*^.  He  saw  no  evidence  of  mental  jib- 
erration.  He  lived  four  days  after  signing  the  will,  and  his  mind 
never  wandered  till  thlree  or  four  hours  before  Lis  death.     He 
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spoke  on  business  matters  with  eiitii*e  coherence  and  intelligeDce^ 
and  referrei  to  transactions  between  witness  and  himself,  in   his 
usual  manner.    When  witness  fii*st  came  into  the  room,  the  tes- 
tator was  alone,  and  the  will  and  other  papers  were  by  him,  on 
the  bed,  asfhovtrh  he-lMil  hren  rxamining  them.     He  was  called  to 
see  Mr.  Stalling^,  on  the  d*iy  previous  to  the  making  of  the  will, 
when  he  first  reeclied  the  city.     The  paper  is  in  the  hand-writing 
of  Joho  H.  Mann,  and  W38  executed  in  his  house.     It  waa  not 
read  in  the  presence  of  witness.     Mr.  Stallings  died  in  Mann's 
house^;  witnena  saw  liim  several  times  a  day  ;  when  he  first  yisi- 
ted  him,  he  was  very  much  debilitated,  but  able  to  walk.     He 
usually  remained  with  him  as  long  as  he  could,  conversing  on 
general  topics,  sometimes  on  religious  subjects.     Mr.  Stallings 
Was  feeble  in  l)ody,  when  the  will  was  signed^  but  not  in  mind, 
so  far  as  he  could  discover.     He  could  walk  from  one  room  to 
another,  with  assistance,  two  days  before  his  death.     During  the 
time  he  was  with  him,  when  the  will  was  executed,  he  remained 
in  the  same  position,  except  that  he  raised  himself  up,  without 
diiHculty,  to  sign  the  will,  which  he  did  on  a  book  that  was  hand- 
ed him  for  ^hat  purpose.     He  stated  to  witnoss  that  he  came 
down  the  Rail  Road,  to  see  whether  he  could  not  do  something 
for  him,  as  he  was  declining  daily  while  he  remained  in  the  up- 
country.     Mr.  Mann's  white  family  wei*e  in  Cass  county,  at  the 
time.     Deceased's  disease  was  disurder  of  the  stomach  and  bow- 
els, of  which  dyspepsia  was  the  oiigin.     He  seemed  entirely 
calm  when  he  executed  the  will,  and  witness  saw  no  symptom  of 
a  tix)ubled  mind,  during  his  sickness,  except  upon  religious  sub- 
jects.    Helms  known  Mr.  Stallings  for  ten  or  twelve  years.  Du- 
ring his  last  illness,  he  conversed  with  him  frequently,  about  his 
planting  interest,  and  his  affairs  in  general.     He  was  concerned 
about  his  futiire  state,  but  it  did  not  affect  at  all  the  clearness  of 
his  mind.     There  was  no  sign  of  derangement,  except  within  a 
short  period  before  he  expired,  which  is  usual  with  dying  per- 
sons. 

McCay  confirmed,  in  every  particular,  the  testimony  of  Dr. 
Dugas.  He  was  passing  down  the  street  to  market,  and  was 
called  in  by  Mr.  Mann,  to  attest  the  will.  When  he  came  into 
the  room,  he  found  the  testator  and  the  Doctor  alone^  ^d  the 
will  and  other  papers  lying  on  the  bed,  as  already  stated.  He 
heard  Mr.  Stallings  say,  sometime  before  his  dea^,  that  be  meant 
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to  soil  his  property  in  Cass,  and  return  to  Richmond  county, 
where  he  formerly  resided.  Mr.  Moody,  also,  corroborated  the 
proof  as  before  rehearaed.  He  stated  that  the  testator,  during 
the  lime  the  party  were  present,  took  part  in  ,the  conversation 
upon  general  topics,  and  he  deemed  him  capable  of  transacting 
any  oi'ditlary  business.  During  the  previous  wiuter  or  spring, 
Mr.  Stallings  was  at  Mr.  Mann's  house,  in  Augusta,  in  bad  health. 
He  frequently  called  at  the  store  of  witness,  and  stated  that  he 
intended  selling  out  in  Cass,  and  returning  to  Richmond — and 
that  if  he  could  not  dispose  of  his  place  there  to  advantage,  he 
would  give  it  to  Mr.  Mann's  son  J^mes,  if  he  would  live  there; 
that  Mr.  Mann's  family,  wei-e  nearer  to'  him  than  any  relatives  he 
had,  and  that  he  could  not  receive  the  attention  in  the  up-country 
that  he  could  in  Augusta,  on  account  of  the  absence  of  Mr.  Mann's 
family,  who  had  been  in  the  habit  of  attending  on  him  when  sick. 
He  was  called  from  liis  stoi*e,  which  is  under  Mr.  Mann's  dwel- 
ling-house, and  where  he  was  attending  to  his  usual  business,  tcf 
witpess  the  will.  The  deceased  raised  himself  from  the  pillow, 
to  sign  the  will,  and  then  laid  himself  back  again,  in  which  posi- 
tion he  rejnained  until  he  left  the  room.  Witness,  in  a  conversa" 
tion  with  Mr.  Beall,  the  caveator,  told  him  that  the  legacy  given 
to  Mr.  Mann,  was  probably  intended  as  compensation  for  the  care 
taken  of  the  testator  by  Mr.  Mann  and  his  family,  from  time  to 
time,  when  he  was  sick — that  he  was  surprised  he  had"  not  given 
them  more,Jor  th<it  it  was  generally  believed  that  he  would  leave 
them  the  h*ilk  of  his  property. 

The  testimony  being  closed,  on  the  part  of  the  pi*opounder  of 
the  will,  Dennis  Dent,  James  Dent,  Thomas  Whitsell  and  — — — 
Brown,  were  examined  by  the.  caveator.  Dennis  Dent  stated, 
that  he  had  been  acquainted  with  James  G.  Stallings,  for  forty 
years,  but  having  lived  out  of  the  Slate  for  thirty  yeai  s  past,  he 
had  only  seen  him  occasionally  during  that  time.  He  is  acquaint- 
ed with  his  legal  heirs,  viz  :  James  S.  Beall,  Jane  Jones,  Valinda 
Towns  and  Eliza  Townsend.  James  S.  Beall  is  the  nephew  of 
James  G.  Stallings,  being  the  son  of  his  half-sister,  Eliza,  who 
married  Rinson  D.  Beall,  the  father  of  James  S.  Beall,  and  the 
other  three  sons.  He  never  had  any  conversation  with  him  res- 
pecting the  disposition  of  his  property.  They  were  intimate  in 
early  life.  Last  titne  witness  saw  him,  was  at  his  house,  in  July 
or  August,  1835.    James  G.  Stallings  had  other  j>er8ons  standing 
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ill  the  same  relation  toward  him,    as  those   ali-eady   mentioned, 
viz:  Elias  Stallinj^s  and  Keziah  Stalliuofs.     He  does  not  know 
whether  cither  of  them  be  living,   or  if  dead,  whether  they  left 
any  heirs.     Caveator's  mother  was  sister  of  the  half-h?o6d,  on  the 
father'fe  side,  to  decea.-ed.     Mrs.  Mann,  Charlotte  Stalling^,  and 
Harriett  'I'errentine,  formerly  Harriett  Stal!ing«,  were  cousins  of 
the  testator,  as  witness  has' always  understood.     James  S.  Beall's 
father  was  the  brother  of  witness's  wife;  witness  has  resided  in 
Tuscaloosa,  Alabama,  for  twenty  years,  dndhas  not  seen  the  tes- 
tator for  the  last  five  years. 

James  Dent  has  known  the  testator- since  1805,  and  was  inti- 
mate with  him  fr^jm  1830  up  to  the  last  time  he  saw  him,  in'  Sep- 
tember, 1846.     He  knows  the  heirs  at  law  of  the  deceased,  viz : 
Capt.  Elias  Stallings,  Keziah  Stallings,  (if  alive,)  James  S.  Beall, 
Jane  Jones,  Valinda  Towns  and  Eliza  Townsend.     In  the  years 
1840  and  1841,  he  spoke  often  with  James  G.  Stallings,  touching. 
\he  disposition  of  his  property.     He  invariably  declared  his  in- 
tention of  devising  his   property  to  Valinda  Towns  and  Eliza 
Townsend,  who  he  said  stood  rhorc  in  need  of  it  than  any  of  his 
relatives,  except  one  negro  whom  he  proposed  leaving  to  Char- 
lotte Stallings;  at  tlie  same  time  he  stated  that  he  would  make 
John  H.Mann  and  James  S.  Beall,  his  executors.     Ho  expressed 
th^  sanKJ  purpose^  as  it  regards  hift  effects,  in  1843.     When  he 
visited  l^im,  when  he  last  saw  him,  in  184&,  he  said  nothing  about 
his  ])roporty.     The  conversations  which  witness  held  with  the  de- 
ceased were  mostly  during  their  morning  B\id  evening  walks  on 
the  plantation,  when  no  one  was  present.     Deceased  was  a  kind 
and  humane  master,  and  did  not  manifest  ai^y  particular  anxiety 
about  tlie  disposition  of  his  property  after  his  death. 

Thomas  Whitsell  swore  that  he  became  acquainted  with  the 
testator  in  184o,  during  his  visit  to  Dooly  county,  wheueie  spent 
some  ten  or  fiftecin  days.^  That  he  had  repeated  talks  with  him 
during  that  time,  but  did  not  know  him  previously.  He  came  to 
purchase  land — spoke  of  James  S.  Beall  as  his  nephew,  and  said 
he  would  buy  provided  James  S.  Beall  would  take  charge  of  the 
hands,  which  he  proposed  sendirrg  down ;  obsCirvcd  that  be  might 
as  well  be  troubled  with  them  as  himself,  for  that  be  expected  to 
give  him  his  j)ropcrty  anj/  how.  He  said  nothing  about  making 
a  will.     Witness  lives  about  2 J  miles  from  James  S.  Beall. 

Brown  testified  that  the  family  of  John  H.  Mann  were  At  the 
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house  of  Stallings  in  Ca^s  county,  whcl>  he  died ;  that  Stallhigs 
left  there  a  short  time  before  he  died,  veiy  i^ick  ;  that  Mrs.  Mann 
86emed  very  an?cious  for  him  to  get  off*,  staling  that  Dr.  Young  ad- 
vised it ;  that  deceased  had  twenty-nine  negroes  in  Cass  county, 
and  that  his  land  there  was  worth  three  thousand  dollars,  lie 
was  overseer  for  the 'deceased,  hut  cannot  estimate  the  value  of 
his  estate. '  Ho  understood  that  he  owned  bther  negroes  below^ 
As  rebutting  testimony,  \Vm..Bell  was  introduced,  who  stated 
that  some  four  or  five  days  before  James  G.  Stallings  Went  to  the 
up-country  the  last  time  pre^iotls  to  his  death,  he  desired  witness 
to  get. Robert  Clark,  Esq.,  to  come  and  draw  his  will,  and  to  be 
present  as  a  witness  himself;  He  stated  that  he  wished  to  leave 
Lujcinda  to  Hannah,  (meaning  the  wife  of  John  H.  Mann,  whom 
he  usually  so  called,)  that  he  did  not  wish  the  -woman  and  her 
family  scattered,  and  expressed  regret  that  he  had  not  left  them 
with  IVIrs.  Majm  whoii  he  sent  them  to  the  up-country ;  he  said 
he  wished  his  will  made  at  once,  for  that  he  might  grow  worse, 
and  be  out  of  his  proper  mind.  Witness  missed  seeing  Mr. 
Clark,  and  Mr.  Stallings  left  without  making  his.  will.  At  a 
previous  time  when  ho  first  returned  from  a  trip  to  the  up-coun- 
try, he  said  he  was  sony  he  had  sent  Lucinda  Up-^wished  he  had 
leil  her  with  Mrs.  Mann,  and  said  he  would  not  have  sent  her  up 
but  on  account  of  her  son  Daniel,  whom  he  could  not  do  with- 
out, and  he  was  unwilling  to  part  him  from  his  mother;  that  if 
he  had  expected  to  come  dowur  so  soon,  be,  would  not  have  ^ent 
them  up.  .He  has  often  heard  Mr.  Stallings  speak  of  Mrs.  Mann, 
(whom  he  usually  called  Hannah,)  as  his  favorite  relative.  He 
said  he  always  hated  to  leave  her  house.  T/th  was  a  comvion  re- 
marks These  things  transpired  in  1845  and  1846,  when  witness 
lived  with  deceased  as  overseer.  He  recollects  nothing  more  ex- 
cept hearing  Mr.  Stallings  say,  that  when  he  had  got  fixed  in  Cass, 
he  intended  getting  Mrs.  Mann  to  spend  her  summers  there,  if  be 
could.  He  has  known  Mr.  Stallings  for  twenty  years ;  as  aft-eady 
stated,  he  lived  withhinl  in  184{j  and  1846,  and  near  him  in  Rich- 
mond county  in  1S47.  When  he  moved  to  Cass,  witness  went 
with  him  in  charge  of  his  negroes.  For  fifteen  years  or  more,  he 
seldom  visited  Augusta  without  stopping  one  night,  or  Ipnger,  at 
testator's  house  \,  witness  residing  in  Columbia,  son>e  twenty  rai!e» 

above.     Mr.  Stallings  frequetuly  staid  with  hid  family  at  ,tho 
house  of  .witness. 

Dr.  Robert  M.  Young,  in  suppoit  of  the  will)  swojre  that  he 
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the  attending  physician  of  deceased,  dating  his  la3t  illness  in  Cbs8, 
that  he  was  very  yick,  and  had  bcqn  so  for  some  time.  He  had 
frequently  before  been  benefiltedby  riding  on  the  Rail  Road,  and 
witness  advised. him  to  tako  a  trip  to  Atlanta,  and  to  make  an  ex- 
cui^ion  up  and  down  the  State  Road.  He  accompanied  him  in 
this  tour.  Instead  of  getting  belter,  he -became  worse.  He  rest- 
ed badly  the  night  they  arrived  at  Atlanta,  witness  went  to  the 
Stone  Mountain-T-Mr.  Stallings  was  to  tarry  till  he  retamed. 
When  he  got  back,  he  found  he  had  departeid  f(fv  Augusta.  He 
mentioned  that  he  wanted  to  go  to  Augusta  to  arrange  bis  afiairs, 
for  he  could  do  it  better  there  than  any  where  else.  He  ex- 
pressed, likewise,  a  desire  to  see  Mr.  Mann.  He  considered 
his  disease  an  ulceration  of  the  mucous  men^brane  of  the  stom- 
ach and  bowelB,  of  which  he  died.  On  one  occasion  when  he 
visited  Mr.  Stallings,  he  had  a  paper  before  him,  and  wanted  wit- 
ness to  stay  and  attest  it,  and  other  persons  were  to  come  in  for 
that  pui*posc.  He  remained  a  while,  but  no  one  else  coming,  he 
left,  and  does  not  kiiow  whether  the  Will  wag  executed -or  not. 
This  occurred  a  short  time  before  he  loft  Cass  '  county  the^  last 
time.  He  left  home  finally,,  at  the  instance  and  by  the  advise  of 
the  witness,  who  urged  him  to  go,  even  if  it  should  be  raining  a 
little.  On  the  morning  he  left,  he  came  to  the  house  of  witness 
in  Q  buggy,  and  went  from  his  house  to  the  Rail  Road  in  his,  wit^ 
ness's  carnage. 

The  testimony  being  closed  on  both  sides,  the  Court  discharg- 
ed the  jury  until  the  next  morning,  and  upon  the  announcement 
that  four  counsel  would  argue  the  case,  the  presiding  Judge  re- 
marked, *Hhat  his  ?nindwas  made  up ^  and  thai  the  cornbined  eloquence 
iif  the  world  cayld  not  change  it ,-"  but  that  he  would  not  say  on 
which  side  it  was  made  up.  On  the  day  following,  one  of  the 
counsel  for  caveator  addressed  the  jury,  who  was  foUovredby  one 
of  the  counsel  on  the  other  side.  The  concluding  argument  against 
the  wWl  having  been  submitted,  and  the  dttomey,  in  reply,  being 
about  to  address  the  jury,  was  stopped  by  the  Court  with  the  re- 
mark that  **i7  was  unnecessary T 

Counsel  for  the  caveator  ivquested  the  Court  to  charge  the  ju- 
ry, 1st.  That  inasmuch  as  John  H.  Mann.wroto  the  will,  and  took 
a  considerable  benefit  under  it,  the  presumption  of  law  is  against 
the  act,  and  that  they  must  be  satisfied  by  evidence  dehors  the 
■  insti-ument,  that  it  was  the  free  and  voluntary  act  of  a  capable 
testator,  and  executed  with  a  full  knowledge  of  its  contents  and 
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and  effect.  2d.'  That  as  the  testator  reposed  such  entire  confi- 
dence in  Mr.  Mann,  the  druflsmdn  of  the  will,  clearer  proof  should 
be  producted  by  him  that  Stallings  knew  its  contents.  ^ 

The  Court  charged  the  Jlrst  principle  to  be  law.  As  to  the 
second  instructions  prayed  for,  he  refused  to  give  them.  On  th^ 
contrary,  he  was  of  the  opinion  "  that  sufficient  evidence  had 
been  adduced,  already  of  the  fairness  of  the  will ;  that  it  waft  li|it 
necessary  to  the  validity  of  the  will- in  this  case,  that  it  should 
have  been  reaijl  over  to  the  testator  in  the  preitonce  of  the  wit- 
nesses." The  Court  further  "  gave  it  as  its  opinion  that  not  the 
slightest  evidence  had  been  adduced  of  fraud  in  the  procurement 
of  the  win ;  that  it  was,  however,  the  privilege  arid  the  duty  of 
the  jury,  if  they  thought  differently,  so  to  find."  To  whicti  pro- 
ceedings and  charge  of  the  Court,  the  caveator,  by  his  counsel, 
excepted. 

[1.]  In  the  case  of  G^yh  vs*  Gryhf  1  Ves,  Jr,  11,  Lord  Hard- 
wick  doubted  whether  it  was  a  sufficient  execution,  and  publica- 
tion of  a  will,  for  the  testator  to  say  before  the  witnesses,  "  this 
is,  my  will,"  without  some  fuither  act  on  his  pai:t.  But  those 
doubts  have  long  since  vanished,  and  modem  adjudic^iona  liave 
gone  to  the  extent  of  deciding  that  a  will  is  duly  executed  ft&d 
published,  though  the  witnesses  neither  saw  the  testator's  sig* 
nature,  nor  were  made  acquainted  with  the  instrument,  they  at- 
tested, provided  they  wei'e  i*equested  by  the  testator  to  subscribe 
the  memorandum  of  attestation.  British  Museum  vs.  While,  3 
M,  and  Pay.  689.  S.  C.  6  Bingh.  310.  Wright  vs.  Wright^  ^\\  , 
M.  4-  P.  316.  S.  a  7  Bingh.  457.  Johnson  vs.  Mmon,  i.  I 
Cronvp.  and  Mees.  140. 

[2.]  But  to  this  general  principle,  there  is  an  important  quali 
fication,  which  is  this :  That  while  it  is  true,  that  where  a  testa- 
tor, of  sound  and  disposing  mind,  executes  a  will,  the  law  pie- 
sumes  that  he  was  cognizant  of  the  contents.  Yet,  if  the  drafts- 
man of  the  will  takes  a  considerable  benefit  under  it,  the  trans- 
action will  be  viewed  with  extreme  jealousy,  and  the  jury  must, 
in  that  case,  be  satisfied  that  the  testator  knew  the  contents  of 
the  will.  Direct  proof  is  not  absolutely  necessai-y.  They  may 
come  to  this  conclusion  upon  circumstantial  evidence.  Paske  vs. 
Ollat,  2  Phill.  325.  Ingram  vs.  Wyatt,  1  Haggard,  394.  Barton 
vs.  Robins,  3  Phill.  455,  note.  Billinghurst  vs.  Vickers,  1  PhiU 
187.     Wood  vs.  Wood,  lb.  387. 

VOL.  T,  60 
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■  iTwi  -    -      -  ^  

By  the  Civil  Law,  if  a  person  wrote  a  will  in  his  own  favor, 
the  instrument  was  rendered  void.  Dig,  Lib,  48,  L  10,  «.  15,  and 
Lib,  34,  /.  8.  Unless  the  name  of  the  heir  was  expressed  bj 
the  hand  writing  either  of  the  testator  or  of  the  witnesses.  Sed 
JUm  omnibus  a  nostra  constUtttione  propter  testamentorum  nncerita- 
tem,  u$  nulla  fraus  adhibeatur  hoc  aditum  est,  ut  per  manus  testa- 
iorU  vel  testium,  nomen  Jueredis  exprimatutf  ct  omnia  secundum  il- 
Uus  constltutUmis  tenor  em  procedant.     Lib,  2titX,^4t, 

By  the  law  of  Engl.and,  as  adopted  in  this  State,  a  less  strin- 
gent rule  has  been  established.  Still,  it  is  unquestionably  true, 
that  Courts  here,  will  look  with  suspicion  upon  testaments  of  this 
character.  The  presumption  is  strong  against  an  act  done  by 
the  agency  of  the  party  to  be  benefited,  especially  where  the  ca- 
pacity of  the  testator,  at  the  time  the  will  was  executed,  was  in 
any  degree  doubtful.  The  Courts  will  not  presume  fraud,  but 
they  will,  under  such  circumstances,  require  strong  proof  of  inten- 
tion. 

[3.]  We  have  here  the  coi>current  opinion  of  the  Judge  and 
jury,  who  tiied  this  cause,  in  favor  of  the  will.  The  intrinsic  ev- 
idence furnished  by  the  provisions  of  the  will  itself,  are  in  its  h- 
Yor^  and  wc  see  nothing  in  the  proof  to  cast  the  slightest  shadow 
on  its  fairness;  unless  therefore,  the  law  has  been  violated  by 
the  misdirection  of  the  Couit,  we  should  be  inexcusable  for  dis- 
turbing the  verdict  and  judgment  which  have  been  rendei-ed. 

[4.]  In  the  opinion  of  this  Court,. the  declaration  of  the  presi- 
ding Judge  on  the  closing  of  the  testimony,  connected  with  the 
subsequent  act  of  the  Court,  in  arresting  the  progress  of  the  ar- 
gument upon  the  facts  to  the  jury,  was  irregular  and  an  improp- 
er interference  with  the  rights,  as  well  of  the  counsel  as  of  the  ju- 
ry. It  is  the  privilege  of  all  parties,  under  the  constitution  of  the 
State,  to  be  heard  in  the  prosecution  and  defence  of  their  rights, 
personally,  or  by  attoniey,  and  it  should  not  be  disparaged  or  dis- 
couraged. Knowing  and  feeling  as  we  do,  how  indispensable 
full  and  free  argumentation  is,  to  the  ascertainment  of  truth,  we 
are  unwilling  to  sanction  any  conrse  of  proceedure  calculated  to 
repress  it. 

As  to  the  direct  charge,  we  see  nothing  in  that  to  warrant  ^  re- 
versal. The  Couit  recognised  the  doctiiue  upon  which  counsel 
for  the  caveator  rested  the  case.  The  Judge  was  requested  to 
instruct  the  jury,  that  clearer  proof  ought  to  be  produced  of  the 
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fairness  of  the  will.  Even  if  such  had  been  his  opinion^  it  would 
have  been  error  to  have  so  stated.  In  Aylwin  v»,  VtlTner,  12  Mau, 
IL  22,  the  judgment  of  the  Court  of  Common  Pleas  was  reYcr- 
sed,  and  a  venire  facias  de  notxf  awarded,  because  the  charge  was 
calculated  to  make  the  juty  understand,  that  the  evidence  offer- 
ed was  wholly  insufficient.  Perhaps  it  would  have  been  better,  to 
have  simply  declined  giving  the  charge  asked,  without  adding,  that 
fuither  evidence  need  not  be  adduced,  of  the  &irnes8  of  the  will. 
This  seems  like  undeitaking  to  judge  for  the  jury,  and  almost 
amounts  to  a  declaration  to  them,  that  any  consideration  of  the  evi- 
clence  was  wholly  unnecessary.  We  apprehend,  however,  that  , 
the  Couit  meant  to  say  only,  what  is  more  definitely  stated  in 
the  remark  which  followed,  namely,  that  it  was  not  necessary  to 
the  validity  of  the  will  in  this  case,  that  it  should  have  been  read 
over  to  the  testator  in  the  presence  of  the  witnesses,  and  that  ttiey 
might  find  a  verdict  for  the  propounder  of  the  will,  in  the  absence 
of  such  direct  proof. 

[5.]  The  Court,  in  its  charge,  gave  it.as  tte  opinion,  that  not  the 
slightest  evidence  of  fraud  in  the  procurement  of  the  will,  had 
been  proven.  In  Stell  and  Glass,  1  Kelly,  475,  the  question  is 
discussed,  as  to  the  respective  province  of  the  Court  and  jury  in 
the  trial  of  causes,  and  a  rule  attempted  to  be  educed,  which 
would  approximate  as  near  to  accuracy  as  the  nature  of  the  sub- 
ject would  admit  of.  And  it  was  this,  that  every  charge  should 
distinguish  clearly  between  the  law  and  thq  facts,  so  that  the  jury 
cannot  misunderstand  their  rights,  or  their  duty,  nor  mistake  the 
opinion  of  the  Judge  upon  matters  offset,  for  his  direction  in 
point  of  law.  This  distinction  is  all  important,  and  we  think 
could  not  have  been  misapprehended  by  the  jury  on  the  trial  of 
this  case.  There  was  nothing  in  the  observation  which  fell  from ' 
the  Court,  that  could  have  made  the  impression  on  their  minds, 
that  by  law,  they  could  not  on  the  evidence  before  them,  have 
found  a  verdict  for  the  caveator.  But  still  fuither  to  guard  them 
against  mistake,  the  Judge  very  properly  reminded,  them  that 
it  was  not  only  their pritfilege,  but  their  duty  to  find  differently 
from  his  opinion,  if  they  saw  fit. 

We  doubt  whether  it  would  be  wise,  even  in  the  Legislature, 
to  alter  the  law  aB  it  now  stands.  And  yet  we  are  quite  clear,  as 
we  have  heretofore  declared,  that  it  is  altogether  better  that 
Judges  should  come  shorf  of,  rather  than  transcend  thev 
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iQ  expressing  their  opinion  on  the  testimony.  And  to  tfaiti  right 
there  are  limits  although  it  is  not  very  easy  to  assign  them  with 
accuracy.  In  case  of  doubt,  I  would  make  this  infiingement  on 
the  privileges  of  the  jury,  sufficient  ground  for  granting  a  new  ^ 
trial.  But  being  entirely  satisfied  that  justice  has  been  done  in 
this  case,  we  are  unwilling  to  remand  this  cause  for  a  re-hearing. 
Judgment  affirmed. 


No.  54.*— Alfred   Austell,  Admr.  &c.  plaintiff  in  error,  vi, 

Parker  M.  Rice,  et  al.  defendants. 

^  « 

[1.]  We,  or  •itber  of  us.  promtfle,  by  tbe25tb  December,  1841,  tn  pny  W.  W. 
Aastell,  lawful  attorney  tor  FrQoces  Bbmer,  widow  of  E.  Bomer,  dece^fd, 
one  thousand  dollars,  in  full  of  her  and  her  infant  child's  interest  in  the  estate 
of  A.  Bomer,  deceased,  for  value  receired.  PARKER  M.  RICE,  ei  al. 

7th  July,  1840. 
The  above  note'beld  to  be  {Miyable  to  W.  W.  Austell,  and  that  the  words, 
"  lawful  attorney  for  Frances  Bomer,  widow  of  E.  Bomer,  deceased,*'  are  de- 
scriptive of  tbe  person,  and  tbat  be  in  life,  and  bis  administrator  afler  bis 
death,  may  maintain  an  action  on  it.  An  infant,  by  its  pteehtin  ami,  may  sue 
upon  a  note  made  payable  to  itself. 

[2.]  SI igbt  consideratiou  is  sufficient  to  sustain  a  cantract,  and  Cooit^  of  Law 
will  not  look  closely  into  its  adequacy. 

1 3.}  Forbearance  to  prosecute  a  legal  claim,  and  tbe  compromise  pf  a  doabtfol 
right,  are  botb  sufficient  considerations  to  support  a  contract. 

[4.]  Fraud  in  the  promisee,  without  injury  to  tbe  promisor,  is  not  sufficient  to 
invalidate  a  contract. 

[5.]  Tbe  moitve  with  wbich  a  party  enters  into  a  contract,  is  no  part  of  the  con- 
sideration. Tbe  consideration  mast  be  of  some  value  in  tbe  eye  of  the  law, 
lind  must  move  from  tbe  plaintiff  to  tbe  defendant.  Hence  a  disappomtment 
of  tbe  motive,  by  tbe  fraudulent  misrepresentations  of  the  plaintiff,  ia  not  a 
fraud  upon  tbe  contract,  and  is.  not  available  as  a  defence. 

Assumpsit — Walker    Superior     Courts   tried  before    Judge 
Wright,  Mafch  Term,  1848. 

■ 

The  (hcts  are  set  out  in  the  opinion  of  tbe  Court 


GAINESYINNE.  SEPTEMBER  TERM,  1848.     473 


Anstell  vs.  Rice,  et  tiL 


Tbippb  and  W.  H.  Underwood,  for  plaintiff  in  error. 

Akin,  represented  by  Hooper  and  Peeples,  for  defendant. 

Judge  Warner,  having  formerly  been  counsel  in  this  cause, 
did  not  preside. 

By  (he  Court, — Nisbet,  J.  delivering  the  opinion. 

Armstead  Bomer,  sen.  died,  leaving  a  will  in  which  the  prin- 
cipal part  of  his  estate  was  left  to  his  wife  during  life  or  widow- 
hood, and  at  her  death,  to  be  divided  among  his  children,  accor- 
ding to  the  manner  which  he  prescribed  in  the  will.  One  of  his 
sons  had  died  previous  to  the  testator's  death,  leaving  a  widow, 
Frances  Bomer,  and  an  infant  child.  To  this  widow  he  left  a 
legacy  of  fifty  dollars,  and  tp  that  child  a  legacy  of  three 
hundred  dollars.  The  executor  proceeded  to  have  the  will 
proven,  and  W.  W.  Austell  appeared^  representing  Frances  Bo- 
Iner  and  her  child,  under  a  power  of  attorney  from  Frances  Bo- 
mer^ and  entered  a  caveat.  In  consequence  of  this  caveat,  it  was 
agreed  among  thq  legatees,  (the  defendants,)  and  W.  W.  Aus- 
teU,  attorney  in  fact  for  Mrs.  Bomer,  that  they  would  unite  and 
resist  the  probate  of  the  will,  and  divide  the  property  an}ong 
themselves,  allowing  to  Mrs.  F.  Bomer,  one  thousand  dollai*8,and 
to  her  child,  one  thousand  dollars ;  the  widow  of  the  testator, 
who  was  tenant  for  life  under  the  will,  coming  into  the  raailage- 
ment.  .  It  was  also  understood  that  Mrs.  F.  Bomer,  for  hei"self  and 
child,  would  relinquish  their  legacies  under  the  will.  This  under- 
standing was  consummated.  The  legatees  taking  possession  of 
the  estate,  divided  it  among  .themselves,  each  getting  about 
$2700,  and  executed  and  delivered  to  W.  W.  Austell,  two  notes, 
of  which  the  following  are  copies  : 

"  We,  or  either  of  us  promise,  by  25th   December,   1841,  to 
pay'W.  W.  Austell,  lawful  attorney  for  Frances  Bomer,  widow 
of  E.  Bomer,  deceased,  one  thousand  dollars,  in  full  of  her  inter- 
est in  the  estate  of  A.  Bomer,  deceased,  drawing  interest  from  . 
25th  December  next,  for  value  received. 

Parker:  M.  Rice, 
A.  Bomer, 
Jno.  Bomer, 
Elizabeth  BoMBRy 
RoBT.  McMillan, 
7th  July,  1840."  Tho8.  8.  Ricm. 


■^   »* 

^ 


■*• 
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'*  We,  or  either  of  us  promise,  by  ^he  25th  of  December,  1841, 
.  to  pay  W.  W.  Austell,  lawful  atton^ey  for  Frances  Bomer,  wid- 
ow of  E«  Bomer,  deceased,  one  thousand  dollars,  in  fiill  of  her 
.  and  her  infant  child's  interest  in  the  estate  of  A.  Bomer,  deceas- 
ed, for  value  received. 

Parker  M.  Kice, 
A.  Bomer, 
J.  Bomer, 
S.  Bomer, 
Elizabeth  Bomer* 
RoBT.  McMillan, 
Thos.  S.  Rice. 
7th  July,  1.840." 

One  of  these  notes,  it  was  understood,  was  given  for  Mrs.  F. 
Bomer's  interest  in  the  estate,  and  the  other  for  her  child's  in- 
terest. The  parties  united  for  a  while,  to  i*esist  the  probate  of 
the  will.  The  legatees,  however,  as  they  ,assert,  learning  that 
Austell  had  deceived  them  in  this,  that  when  the  arrangement  . 
was  entered  into,  he  rep  resented  himself  as  having  no  interest  in 
the  matter,  but  merely  acting  as  the  agept  of  Mrs.  Bomer  and  her 
child,  whereas,  he  was  in  fact,  by  contract  with  Mrs.  Bomer,  the 
owner  of  all  her  interest  in  the  estate,, changed  their  position,  and 
.  co-operated  with  the  executor  to  have  the  will  proven,  with  an 
ui^derstanding  with  him  that  the  administration  should  go  no  far- 
ther than  the  probate.  The  will  was  ptoveu.  I  should  have 
stated  that  a  part  of  the  understanding  between  Austell  and  thj 
legatees,  was,  that  Mrs.  F,  Bomer  Rnd  her  child,  in  the  event  of 
the  will  being  set  aside,'  should  not  come  in  for  any  distributive 
share,  other  than  the  two  thousand  doliai*s  agreed  to  be  paid 
them. 

These  things  being  done,  W.  W.  Austeli  died,  and  his  adminis- 
trator instituted  suit  upon  the  notes  agaiust  all  tht^' defendants,  to 
which  action  they  pleaded  that  the  notes  were  without  consideration 
and  void,  and  that  t/iet/  were  procured  by  fraudulent  devices  and 
representations,  and  therefore  void.  The  latter  plea  set  forth  that 
the  fraud  consisted  in  Austeirs  representing  himself  as  the  agent 
for  Mrs.  Bomer  and  her  child,  and  that  the  notes  were  for  her  use 
and  that  of  her  child,  and  that  he  had  no  interest  in  them,  where- 
.  as,  in  fact,  he  was,  by  contract  with  Mrs.  Bomer,  the  owner  of 
one  half  the  amount  which  defendants  had  agpreed  to  pay.     Up- 
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on  the  hearing,  the  pi-esiding  Judge  instructed  the  jury,  jthat  bo 
far  as  concerns  the  note  given  for  the  child's  interest  in  the'  es- 
tate, the  plaintiff  had  no  right  to  sue  upon  it,  and  that,  the  person 
legally  entitled  to  sue,  was  the  child  by  its  next  friend — ^that  so 
far  as  the  note  ^ven  for  Mrs.  Bomer*s  interest  is  concerned, 
that  was  without  consideration.  And  that  the  notes  were,  if.  the 
jury  believed  the  witnesses,  proven  to  have  been  obtained  by  gross 
and  palpable  fraud.  To  these  instructions  the  plaintiff  excepted. 
[1.]  The  first  question  for  our  consideration  is  this  ;  Was  the 
administrator  of  W.  W.  Austell  entitled  to  sue  on  the  second 
note  before  transcribed  ?  The  rule  is,  that  he  who  has  ^he  legal 
title  to  a  note,  is  the  person  who  can  maintain  an  action  on  it. 
If,  on  the  face  of  this  paper,  the  legal  title  was,  by  the  parties  to 
it,  cast  upon  W..  W.  Austell,  he,  when  in  life,  could  have  main- 
tained an  action,  and  upon  his  death,  the  title  devolved  upon  bis 
legal  repre^ntative,  who,  in  this  case,  is  liie  administrator*  We 
are  in  a  Court  of  Law,  and  must  determine  this  case,  upon  legal 
principles.  Were  this  note  payable  to  the  infknt,  he  might  sue 
on  it  by  his  prochein  ami.  A  contract  executed  may  be  enforced 
by  an  infant,  although  not  against  him,  as  a  general  rule.  A 
note  payable  to  an  infant  may  be  collected  by  him,  through  the 
agency  o{o.Hext  Jriend,  Chitty  on  BiUs^  20.  Warwick  r#.  Bruce, 
2  Maul,  if  Selw.205.  Teedvs.Enworth,  li  East,  210.  6  Taunt. 
X18,  S.  C.in  error.  HoUiday.  vi.  Atkinson,  5  B.  4r  C.501.  Kyd, 
30.  Bac.  >Ah.  Infants,  1,  6.  This  note  is  not  payable  to  an  in- 
fant, nor  is  it  made  payable  in  terms  to  ^ny  one  for  his  i;se.  It 
is  made  payable  to  W.  W.  Austell,  lawful  attorney  for  Frances 
Bomer,  widow  of  E.  Bomer,  deceased.  The  consideration  of 
the  note  is  expressed  to  be  the  interest  of  Frances  Bomer  and  her 
infant  child,  in  the  estate  of  A.  Bomer,  deceased.  Theie  was  no 
plea  filed  in  abatement.  The  question  as  to  the  right  of  the  pres- 
ent plaintiff  to* sue,  is  made  upon  the  face  of  the  pleadings.  Up- 
on the  note  and  the  pleadings,  therefore,  we  see  no  legal  title  in 
the  infant.  The  note  would  not  support  an  action  in  favor  of 
any  one  not  a  party  to  it.  Besides,  the  legal  title  to  this  note,  is, 
by  contract,  evidenced  by  the  note,  in  another.  I^  is  in  the  pay- 
ee. The  Court  below  was  therefore  in  error,  when  it  ruled 
that  the  action  ought  to  have  been  brought  by  the  infant  child  of 
Mrs.  F.  Bomer,  by  its  next  friend.  This  may  be  trae,  howe?«i|^ 
and  yet  the  action  be  properly  brought  by  .the  acliwiiiMtiriNf 


/ 
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W.  W.  Austell.     We  think  that  he  is  the  payee  of  the  note,  and 
the  legal  light  to  recover  was  in  him.    Here  is  a  written  promise  to 
pay  him  ;  the  words  **  lawful  attorney  for  Frances '  Bonier,  wid- 
ow of  E.  Boraer,  deceased/'  are  descriptiYe  of  the  person,  and 
may  be  rejected.     The  contract  i^  with  Kim  ;  the  undertaking  is 
to  pay  him.     If  we  view  this  case  in  the  light  of  the  facts  devel- 
oped upon  the  trial,  then  the  action  is  brought  properly,  for  \f^ 
the  proof,  Austell  was  the  agent  of  Mrs.  Bomer,  to  procure  a 
settlement  of  her  and  her  child's  interest  in  the  estate  of  A.  Ho- 
mer, deceased,  with  an  interest  in  the  fund  to-be  realized — be,  by 
copti-act  with  Mrs.  F.  Bomer,  .was  to  receive  a  part  of  what  he 
might  be  able  to  realize.     H^e  is  not  the  agent  of  her  child ;  there 
was  no  evidence  of  that.     In  the  nature  of  the  case,  he  could  not 
be,  for  that  child  was  legally  and  in  fact  an  infant.     If  an  agent 
has  a  special  property  or  interest  in  the  subject  matter  -of  the 
contract,  he  may  sue  on  it.     Ckitty  on  ControicUy  230,  and  au- 
thorities there  cited  -in  notes, 

'  The  note  may  be  held  as  evidence  of  a  trust — an  implied  trust 
It  shows  that  the  money,  in  ecfuity,  belongs  to  the  infant  child  of 
Mrs.'  Bomer,  and  that  Austell  is  the  trustee.  Let  that  be  so,  and 
still  here,  in  a  Court  of  Law,  we  are  to  look  alone  to  the  inquiry; 
where  rests  the  legal  title  ?  If  the  note  proves  a  ti*ust,  still  the 
legal  estate  is  in  the  tiiistee,  and  he  is  entitled  to  sue  at  law.  But 
reverting  to  our  first  position,  we  think  that  the  contract  is  with 
Austell ;  he  is  the  payee  ;  the  title  to  the  note  was  in  him,  and 
passed  at  his  death  to  his  administrator.  Ckitty  on  Bills,  534, 
535.  Smith  vs,  Kendal,!  Esp.R,  231,  6  T,  R,  123.  1  M.  ^ 
Selw,  723.  4  Maw.  258.  Bujum  vs,  Ohaduyick,  8  Mass.  103.  1 
Paine  C,  C,  R,  252.     3  Wash,  C.  Cl  R,  560* 

[2.]  The  next  error  assigned,  is  upon  the  opinion  of  the  pre- 
siding Judge,  that  the  note  to' Austell,  given  on  account  of  Mrs. 
Bomer,  is  void  for  want  of  consideration.  A  Court*  of.  Law  will 
not  look  closely  to  the  adequacy  or  inadequacy  of  a  considera- 
tion. There  must  be  some  consideration — the  amount  of  it  is 
left  with  the  parties.  It  is  not  the  province  of  -Courts*  to  make 
contracts,  to  see  to  it,  that  none  are  enforced  but  soeh  aa.am 
strictly  equitable,  but  to  enforce  them  when  lawfully  madit. 
Slight  consideration  will  sustain  a  contract.  The  boiC  lUJa,  ftfT 
clearness  and  simplicity^  upon  this  subject,  which  I  hai«  iM|jr4| 
laid  down  by  Mr.  Smith  in  the  following  words  :  ***  Aiyj 
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acpniing  to  him  who  makes  the  promise,  or  aily  loss,  trouble,  or 
disadvantage  undergone  by,  or  charge  imposed  upon  him  to 
whom  it  is  made,  is  sufficient  consideration  in  the  eye  of  the  law 
tio  sustain  an  assumpsit."     Smith  on  Contracts^  87. 

[3.J  Let  us  test  this  contiact  by  this  rule,  and  I  think  it  will  be 
seen  that  there  is  consideration,  quite  sufficient,  to  sustain  it. 

Mi*».  Bomer,  by  her  agent,  had  caveated  the  will  ot  A.  Bomer, 
deceased,  the  object  of  which  was  to  set  it  aside,  that  she  and 
her  child  might  come  in  and  share  equally  with  these  jrromiaors^ 
in  his  estate.  Let  it  be  conceded,  that  she  could  not  come  in 
by  law — yet  her  child  could,  being  the  representative  of  a  son 
of  testator,  deceased.  Pending  the  caveat,  it  is  agreed,  that 
she  will  relinquish  her  legacy  of  fifty  dollars  in  the  will-.— that  the 
parties  are  to  ujiite  in  preventing  the  execution  of  the  will-r— that 
the  promisor.^  are  to  take  the  property  into  possession,  and  dis- 
tribute it  among  themselves ;  and  in  considtration  of  her  Wgacy 
relinquished^  and  of  the  right  to  dislrihute  the .  jtroperty  among 
thetnselveSy  undisturbed  by  the  chUd,  who  was  (the  will  being  set 
aSide)  as  much  entitled  as  themselves  ;  they  make  these  two  j^romis- 
sory  notes,  amounting  to  two  thousand  dollars. 

Now  what  is  the  benefit  accruing  to  them  ?  First,  they  get  the 
small  legacy  of  fifty  dollars,  left  to  Mrs.  Bomer,  Second,  they 
compromise  the  claim  which  Mrs.  Bomer  set  up  in  behalf  of  her 
infant  child,  upon  the  estate  of  its  grand-father.  And  what  was 
this  comproipise  woith  to  them  1  It  was  worth  the  difterence  be- 
tween what  they  agreed  to  pay,  in  satisfaction  of  the  child's  inter- 
est in  the  estate,  when  equally  distiibuted.  and  what  that  interest 
actually  would  be.  They  agreed  to  pay  $1000;  and  the  distribu- 
tive share  which,  by  the  arrangement,  they  each  reali/.cdand  I'ow 
hold,  was  proven  to  be  about  $2700.  Include  what  tiiey  agreed 
to  pay  Mrs.  Bo^le^,  which  was  $1000  also,  and  still  they  make 
by  the  arrangement,  about  $700.  Excluding  that  and  looking  to. 
the  arrangement  in  reference  to  the  child's  interest  in  the  estate 
alone,  and  the  arrangement  benefited  them  something  like  $1700. 
Proviog  the  transaction,  as  they  did  qn  the  tnal,  as  I  have  reprc- 
eented  it,  and  stillin  possession  of  all  the  property,  I  must  say 
diat  it^reqtdred  some  hardihood  to  enable  these  defendants  to 
chum  that  either  of  these  notes  was  without  consideration.  We 
ttve  n^^^gy^jmi^j^  between  all  these  parties ;  as  die  matter 

[e  that  there  was  ample  consideration 
61 
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for  the  note.  The  relinquishment  to  them  of  Mrs.  Bomer's  lega- 
cy, is  a  small  hut  valuable  consideration.  And  the  compromise 
of  the  caveat  was  also  a  sufficient  co'tasideration.  Whether  that 
caveat  would  or  not  have  been  successtul,  is  not  for  us  to  deter- 
mine.  Mrs.  Bomer  had  the  right,  in  behalf  of  her  child,  to -resist 
the  will,  and  to  move  to  set  it  aside.  And  if  jset  aside,  the  child 
would  be  a  distributee.  The  compromise  of  a  suit,  although  the 
legal  right  to  recover  be  doubtful,  is  a  consideration  which  will 
support  a  contract.  It  does  not  vary  the  matter,'  that  the  child 
would  not  be  bound  by  the  compromise.  It  is  not  with  them,  in 
aCouit  of  Law,  to  plead  that:     They  have  not  plead  it. 

Were  they  in  a  Court  of  Equity,  offering  to  do  equity, 
the  matter  would  be  different.  We  must  look  at  the  riglits  of 
these  defendants,  in  the  light  of  their  own  contract^  &,nd  of  their 
actings  and  doings  under  it.  The  agreement  to  set  aside  the 
will,  or  rather  to  consider  it'as  set  aside,  lies  at  the  foundation  of 
the  transaction.  That  done,  the  child  was  a  distributee.  It  had 
a  legal  right  by  their  concession.  That  right  was  the  basis  of 
the  settlement.  And  the  compromise  of  that  right  is  a  valuable 
consideration.  And  aside  from  this  view  of  it,  Mrs.  Bomei',  in 
behalf  of  her  child,  only  a  year  or  two  old,  was  in  the  aict  of  pros, 
ecuting  a  suit  to  set  aside  a  will,  which,  if  successful,  would  let 
her  child  into  a  distributive  share  of  the  testator's  estate,  and  for 
one  shousand  dollars  she  consents  to  abandon  it,  and  permit  these 
defendants  to  take  and  enjoy  it.  That  compromise  or  abandon- 
ment, would  seem  to  me  to  be  a  sufficient  consideration.  That 
a  slight  consideration  is  sufficient  to  support  a  contract,  and  a 
Court  of  Law  will  not  enquire  into  the  adequacy  of  it ;  See  Smith 
on  ContractSf  88,  89,  90.  .  Williamson  vs,  Clement,  1  Taunt,  523. 
Willets  vs,  Kenedy,  8  Bing,  8.  Burr  vs,  Guy,  A  East,  194. 
Bainbridge  vs,  Firm^ton,  1  Perr.  Sf  Dav.  2,  Wilkinson  vs,  Olive' 
ria,  1  Bing,  N.  C,  490.-  10  Ad.  Sf  EL  309.  *  2  Ld,  Raymond,^ 
1164.  .  8  4(£.  4-  EZ.846.  6  Ad,  Sr  EL  439.  5  M,  ii  W,  551. 
Chitty  on  Contracts,  30,  31,  32.     2  Har,  ^  GilL  114.     2  Bay,  380. 

5  Hain,  471.     1  Met.  93.     2  Hdl,  606.     1  BaU  ^  Beatty,  34. 

As  to  forbearance  to  prosecute  a  legal  claim,  and!  the  compro- 
mise of  doubtful  rights,  being  a  su^cient  consideration — see  Chitty 
on  Contracts,  35,  notes  43,  44.  6  Munf.  406.  \  Bibb,  168.  2  lb. 
448.     4  Hawk,  178.     17  Pick.  476.     1  Bro.  C,  C.  22,  26,  note  a. 

6  Watts,  421.     14  Conn,  12,     I  Watts  if  Seg.  467.     4  Mete.  270, 
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6Monro,91.  2  Rand,  442.  5  Watts,  259.  1  Watts,  216,  217. 
2  N.  Hamp.  97.  1  Wright,  660.  4  Pick.  97.  14  Johns.  466, 
2  Wend.  184.  7  -4ci.  4*  EL  19.-  8  J5m^.  5.  Lawrence  vs.  Beau- 
bien,  2  Bailey,  S.  C.  623. 

The  Court  farther  charged  the  jury,  that  .if  they  believed  the 
witneiaes,  the  obtainment  of  the  notes  was  founded  in  gross  and 
palpable  fraud.  This  manner  of  instructing  the  jury  is  within 
the  rule  this  Court  has  several  times  laid  down.  The  Judge  leaves 
the  veracity  of  the  witnesses  to  be  judged  of  by  the  jury,  and  ex- 
presses his  own  opinion  upon  the  testimony.  He  say&  to  them, 
that  if  they  find  the  witnesses  credible,  then  gross  and  palpable 
fraud  is  proven.  The  fact  of  fraud  or  not,  is  for  the  juiy  to  de 
termihe.  The  Judge  has  the  right  to  express  his  opinion  upon 
the  evidence.  It  is  impossible,  however,  not  to  see  that  his  man- 
ner of  doing  it  is  well  calculated  to  cause  them  to  understand  it 
as  a  direction  to  them,  and  in  that  j^spect,  the  xharge  is  by  no 
means  to  be  approved.     . 

[4.J  The  defendant's  j)le^  is,  that  the  notes  are  void  because 
fraudulently  obtained,  and  it  charges  the.fraud  to  consist  in  this, 
that  the  agent,  Austell,  represented  that  the  notes  were  for  Mrs. 
Bomer  and  child,  and  that  he  had  none  or  a  veiy  Hittle  interest 
in  them,  when  in  fact  he  was,  as  subsequently  appeared,  interes- 
ted as  owner  of  one  half  the  amount  which  they  agreed  to  pay. 
They  farther  say,  that  their  motive  or  intention,  was  to  make  pro- 
vision for  Mrs.  Bomer  and  her  child,  and  by  Austell's  fraudulent 
misrepresentations  they  have  been  defeated  in  that  intention. 
Admitting  the  plea  to  be  sustained  by  the  proof,  then,  in  our 
judgment,  according  to  law,  it  is  not  such  a  case  of  fraud  as  will 
invalidate  the  notes.  That  the  false  statements  of  Austell  tvere 
morally  wrong,  is  very  clear.  They  constitute  a  fiaud,  but  it  is 
a  fraud  without  injury.  *' Damnum  absque  injuria**  Fratid  with- 
out injury,  or  injury  without  fraud,  will  not  sustain  an  action,  or 
a  defence.  Both  must  exist.  Administrators  of  Green  vs.  Bry- 
ant, 2  Kelly,  66.  2  Kent*s  Comm.  489.  3  Buls.  R.  95.  Wheth- 
er the  agent,  Austell,  misrepresented  his  interest  in  the  transac- 
tion or  not ;  whether  the  plea  be  true  or  false,  the  defendants 
will  have  neither  more  nor  less  to  pay  on  their  contract.  If  it  be 
true,  it  does  not  increase  their  liability  ;  they  are  pot  injured  by 
it,  and  have  no  right  to  complain. 

Again,  to  make  the  fraud  available  to  them,  it  must  refer  to 
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and  affect  the  camtideration  which  moved  them  to  execate  the 
notes — it  must  rieach  and  lessen  the  benefits  which  they  derived 
ffom  the  contract. 

[5.]  The  considcrntion,  the  benefit  accruing  to  thera,  is  the 
cause  of  the  contract — the  imiVve  with  which  they  entered  intoit^ 
ia  no  j>art  of  the  coii'*idei*ation.  And  if  that  motive,  therefore,  be 
defeated  by  the  fi  audulent  misrepresentatiotts  of  the  other^arty, 
the  law  cannot  regard  it.  This  distinction  between  motive  and 
consideration,  has  been  recently  recognised  in  England.  These 
defendants  say,  that  their  motive  was  to  benefit  Mrs.  Bomer  and 
her  child,  and  in  this  they  have  been  disappointed,  by  the  fraud- 
ulent conduct  of  Austell.  Let  all  this  be  true,  ^nd  it  is  all  one 
side  of  the  contract.  The  law  cannot  regard,  in  just  such  a  case 
as  this  is,  either  the  motive  or  the  fraud  which  defeats  it.  It  must 
still  look  to  the  contract ;  that  is  to  be  sustained  or  not  by  legal 
rules.  Suppose,  for  exabt|)le,  there  were  no  consideration  for 
these  notes,  but  the  benevblfent  moti\'e  to  benefit  Mrs.  Bomer 
and  her  child — no  benefit  of  any  kind  to  the  defendants,  and  no 
loss,  or  tumble  or  disadvantage  to,  or  charge  upon  the  promisee; 
they  would  be  without  consideration — nude  pacts.  If  this  be  true, 
how  can  that  be  a  fraud  upon  them,  which  affects  only  that  be- 
nevolent motive?  The  Civil  Law  gives  the  following dejinilion  : 
J^uHvm  jtdc'urti  est  nhi  nulla  suhest  cavsa  2>Ta;f-er  ctmvcntionem,  scd 
uhi  sithest  causa  Jit  ohVgatioet  parit  actionem^* 

The  French  Civil  Code  adopts  the  definition  of  the  Civil  Law, 
and  French  commentators  have  taken  the  distinction  I  i*efer  to. 
According  to  their  construction,  catisa^  does  not  mean  motive. 
The  benefit  to  the  promisor  is  the  moN^ing  cause  of  the  con- 
tract. And  it  must  be  a  benefit  which  the  7ai/?  recognises — ^not  a 
mere  gratification  of  a  benevolent  or  kind  disposition.  This  view 
of  it,  as  I  before  said,  is  taken  recently  in  the  English  Courts, 
and  the  distinction  between  motive  and*  considemtion  recognised. 
It  is,  indeed,  well  understood  that  the  consideration  must  be  of 
somevaJue^  ajid  it  must  moVe  from  the  prbmissee  to  the  promis- 
or, aTid  that,  whether  it  consist  in  a  specific  advantage  to  the  lat- 
ter, or  a  loss,  trouble  or  charge  to  the  fonner.  Price  vs,  JSasf4)n, 
4  B.  Sf  Ad.  433.  Edwards  vs.  Bavgh,  II  M,if  W,  641.  Cht- 
terhrech  vs.  CoJ/tn,  4  Scott  iV.  R.  509.  Crow  vs.  Rogers^  1  Stra. 
592,  Lilly  vs.  Hays,  5  A.  Sf  E,  548.  GaUovoay  vs,  Jackson,  3 
Scott  N,  R,  753,  763.     Thornton  vs.  Jenyins,  1  Scoti  N.  R.  52. 
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Jackson  vs,  Cohhin,  S  M.  Sf  W.  790.  Cmcper  vs.  Green,  7  ill.  Sf 
W.  633. 

The  distinction  is  fully  illustrated  in  the  late  case  of  TItom/is  rs,^ 
Thomas,  2  Q.  B,  859.  42  E.  C.  L,  Reports.  In  that  case  there  was 
an  agreement  between  the  plaintiff*,  who  was  a  widow,  and  the 
defendant  and  one  S.  T.  who  were  the  executors  of  her  husband, 
by  which,  after  reciting  that  the  husband  of  the  plaintiff",  in 
his  life,  had  verbally  expressed  his  desire  that  the  plaintiff' should 
have  a  certain  house,  &c.  during  her  life,  and  reciting  also,  that 
the  defendants  were  desirous  of  carrying  his  wishes  into  effect, 
it  was  witnessed  that  in  consideration  of  suck  desire^  and  of  the 
premises,  the  executors  would  convey  the  house,  &c.  to  the  plain- 
tiff" for  life,  "  provided  nevertheless,  and  it  is  hereby  agreed  and 
declared,"  that  the  plaintiff"  ^ould  pay  one  pound  yearly  for 
ground  rent,  and  should  keep  the  said  house  in  repair.  In  this 
case  it  was  held,  that  respect  for  the  wishes  of  plaintiff*'s  hus- 
band was  no  pa»t  of  the  consideration  of  this  contract,  and  rteed 
not  be  stated  in  the  declaration.  Lmd  Denman,  in  this  case,  ki- 
lerprets  the  word  cause  in  the  definition  of  a  nude  pact,  as  "  one 
which  confers  what  the  law  considera  a  benefit  on  the  party." 
In  this  case,  Patterson,  J:  remarks,  "Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  that  is  of 
some  value  in  the  eye  of  the  la\v,  moving  from  the  plaintiff*.  It 
may  be  some  benefit '  to  the  plaintiff"  or  some  detriment  to  the 
defendant,  but  at  all  events  it  must  be  moving  from  the  plaintiff!"." 
See  also  SmM  on  Contracts,  note,  53.  BroovfCs  Legal  Maxims^ 
342.  343.  .  . 

As  the^  respect  whifch  the  defendants  had  to  the  wishes  of  the 
deceased  husband — the  motive  with  which  they  entered  into  the 
contract — ^was  held  to  be  no  part  of  the  consideration  in  the  case  of 
TkoniOrS  vs.  Thomas,  so  in  this  case,  the  motive^  to- wit :  a  desire 
to  provide  something  for  Mrs.  Bomer  and  her  child,  is  no  part  of 
the  consideration.  It  does  not  enter  into  the  contract  at  all. 
The  contract  is  to  be  viewed  as  it  would  be,  had  there  been  no 
such  motive.  The  conclusion  is  therefore  irresistible,  that  if 
there  was  a  fraud  upon  that  motive,  it  is  not  a  fraud  upon  the  con- 
tract, and  cannot  be  set  up  in  avoidance  of  it. 

What  are  the  nghts  of  the  child,  in  equity,  growing  out.  of 
this  entire  transaction  ;  whether  this  note,  or  its  proceeds  may  not 
be  seized  in  the  hands  of  the  administrator  of  Austell,  and  applied 
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t6  its  use  ;  whether  it  is  not  entitled  in  addition  to  its  legacy  of 
8300,  or  whether,  under  the  circumstances,  these  defendants  may 
not  be  compelled  to  pay  its  full  distributive  share  of  the  estate  of 
A.  Bomer,  deceased,  vve  express  no  opinion.  Iwill8ay,boW' 
ever,  that  it  behooves  its  friends  to  look  to  its  interests^  for  they 
are  valuable,  and  its  rights  unquestionable. 
Let  the  judgment  be  reversed. 


No.  55. — Charles  W.  Christian,  plaintiff  in  error,  vs,  Wil- 
liam Penn,  defendant, 

[1.]  Where  there  is  a  cause  of -action  set  forth  in  the  plajntifT's  declaration, 
though  defectively  set  forth,,  il  is  amendable  at  Common  Law,  and  more  es- 
peciiilly  so,  under  our  Statute  of  1818,  which  contemplates  a  very  liberal 
practice,  in  allowing  amendments,  both  to  declarations  and  answers. 

Case  in  Chattooga  Superior  Court,  before  Judge  Wrioht, 
April  Term,  1848, 

The  plaintiff  filed  his  petition  against  the  defendant  in  the  Su- 
perior Court  of  Chattooga  county,  as  follows  : 

"  Georgia,  Chattooga  County. 

To  the  Honorable  Superior  Court,  for  the  county  anil  State 
aforesaid.  .  The  petition  of  Charles  W.  Christian  humbly  shew- 
eth,  that  Wiljiam  Penn,  of  said  county  hath  injured,  and  damaged 
your  petitioner  one  thousand  dollars. 

For  that,  whereas,  the  said  defendant  heretofore,  to- wit :  On 
the  J  St  day  of  January,  1839,  having,  or  pretending  to  have  a 
demand  or  debt  owing  to  him,  the  said  defendant,  for  the  sum  of 
four  hundred  dollars,  by  one  William  P.  Christian,  of  Elbert 
county,  in  the  State  of  Georgia,  and  which  the  said  William  Penn, 
the  defendant,  stated  was  to  be  paid  by  the  said  William  P. 
Christian,  when  the  estate  of  one  Maxwell,  the  father-in-law  of 
the  said  William  P.  was  distributed.  And  the  said  defen- 
dant,  intending  to  deceive  and  dofraud  your  petitioner,  wrong- 
fully and  deceitfully  persuaded  one  Nathaniel  Duncan,  the  then 
co-paitner  of  your  petitioner,  to  sign  the  partnership  name  of 
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ycHir  petitioner,  for  the  said  William  P.  Christian's  benefit,  pay- 
able to  him,  the  said  defendant,  for  the  sum  of  four  hundred  dol- 
lars;  and  by  falsely,  deceitfully  and  fraudulently  representing  tp 
the  said  Nathaniel,  the  co-pa.itner  of  your  petitioner,  that  the  said 
William  P.  Chiistian'  was  abundantly  able'  to  pay  the  said  note, 
and  that  your  petitioner  should  never  bo  called  on  foi*  payment 
thereof,  but  should  be  saved  harmless  from  all  liability  on  account 
of  said  note,  and  that  the  said  defendant  would  never  look  to 
your  petitioner  for  payment  of  the  same,  caused  and  procured 
the  said  Nathaniel  to  sign  the  partnership  name  of  your  petition- 
er to  the  said  note  of  hand  without  the  knowledge  of  your  peti- 
tioner, and  fraudulently  accepted  the  same,  whereby  your  peti- 
tioner became  bound  to  pay  the  said  rfote,  when  in  truth  and  in 
fact,  the  said  defendant,  at  the  time  of  making  such  I'epresenta- 
tions,  well  knew  the  said  William  P.  Chiistian  was  not  safely  to 
be  trusted,  but  was  insolvent  and  unable  to  pay  said  note,  and 
so  your  petitioner  says  the  defendant  fi'audulently  deceived  your 
petitioner,  by  representations  made  by  him,  and  that  by  me^ns 
thereof)  he  hath  been  compelled  to  pay  the  said  notOy  and  thQ  in- 
terest and,  costs,  amounting  in  the  whole  to  the  sum  '  of  money 
aforesaid." 

There  were  several  other  counts  in  the  declaration,  alleging 
substantially  the  same  facts  i^nd  -transactions  contained  in  the 
iii*st  count. 

.  The  plaintiff  subsequently  filed  an  amendment  to  his  petition, 
as  follows :  ''  And  for  that,  whereas,  also  your  petitioner,  and 
one  Nathaniel  Duncan,  l>eing  partiiers  in  trade,  and  canying  on 
business  in  co-partnershipr  as  merchants,  and  dealers  in  goods 
and  were  as  a  firm  in  the  business  aforesaid,  to-wit :  on  and  before 
the  11th  day  of  March,  1838,  and  being  sucli  merchants  and  co- 
partners in  the  business  of  goods,  wares  and  merchandise  only, 
the  said  Nathaniel,  fraudulently  and  without  the  knowledge 
or  consent  of  your  petitioner,  executed  and  issued  a  certain 
promissory •  note,  for  the  sum  of  four  hundred  dollara,  payable 
to  the  said  defendant,  as  and  in  consideration  of  a  tract  or 
tracts  of  land  of  little  value,  sold  and  conveyed  to  the  said  Na* 
thaniel  Duncan  by  the  said  defendant,  and  the  said  defendar»t, 
fraudulently,  and  without  the  knowledge  or  Consent  of  your  pe- 
titioner, accepted  the  said  pixtmis^ry  note  so  issued  and  exeoil* 
tedy  in  the  name  of  the  said  n^ercautiie  firm  of  your  pel 
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and  the  said  T^alhaniel  Durican^  by  the  style  of  Dancan  and 
Christian,  and  received  the  said  note  so  executed  as  aforesaid,  in 
payment  of  and  for  the  said  tract  of  land  so  sold  and  conveyed  to 
the  said  Nathaniel  Duncan  as  aforesaid,  of  and  from  the  said  Na- 
thaniel,  fraudulently  and  without  the  knowledge  or  consent  of 
your  petioner,  and  the  said  defendant  fraudulently  and  injurious- 
ly combiping  with  the  said  Nathaniel,  kept  your  petitioner  ^n  ig- 
norance that  yom*  petitioner's  name  had  been  thus  unanthorizedly 
used  by  the  said  Nathaniel,  or  that  the  said  partnership  name  bad 
been  so  used  as  aforesaid,  and  afler  -the  said  note  having  been  so 
executed  as  aforesaid,  your  petitioner  hath. been  compelled  to 
pay  the  said  note  to  the  said  defendant,  amounting  to  the  sum  of 
six  hundred  dollars  ind  forty  cents,  which  he,  your  petitioner, hath 
^aid,  and  been  compelled  and  held  liable  to  pay ,  upon  the  said  note  so 
executed  and  accepted  as  aforesaid,  the  said  Nathaniel  Duncan  be- 
ing and  having  become  insolvent  and  unable  to  pay  the  said  sum 
of  money  in  said  note  specified,  which  said  note  was  executed  in 
the  said  partnership  naitie  by  the  said  Nathaniel,  and  received  by 
the  said  defendant  fraudulently  and  without  the  knowledge  or  con- 
sent of  your  petitioner/* 

The  amendment  contained  two  other  counts,  setting  forth  sub- 
stantially the  same  cause  of  action,  with  the  first  count  of  the 
amendment. 

The  defendant  pleaded  the  geneial  issue — this  Statute  of  Limi- 
tations and  a  former  adjudication  and  recovery  on  the  same  note, 
between  the  same  parties,  in  the  Superior  Court  of  Elbert  county. 

On  the  trial  on  the  appeal,  at  April  term,  1848,  counsel  for  the 
,  defendant  moved  to  reject  the  amendments,  on  the  ground  that 
they  contained  a  new. cause  of  action,  and  could  not  be  allowed; 
which  motion  was  granted  by  the  Court,  and  to  this  decision, 
plaintiff  by  his  counsel  excepted,  and  alleges  the  same  to  be  er- 
roneous. 

W.  H.  Underwood,  for  plaintiff  in  error. 

Trippe,  for  defendant. 

Bt/  the  Court. — Warner,  J.  dblivering  the  opinion. 

The  error  assigned  here,  to  the  decision  of  the  Court  below,  is, 
the  rejection  of  the  amendment  offered  to  the  plaintifiTs  decla- 
ration. 
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[1.]  We  think  ilie  amendment  o^^ht  to  have  been  allowed,  un- 
der the  rule  as  it  eausted  at  Common  lia>v,,  and  more  especialT]^^ 
nnder  the  provisions  of  oar  Statute;'  .By  th^  Common  Lavtrrule, 
.\^en  a  declarati(m  shows  a  iitle  or  eaiue  of  action  defectively  set 
for^,  it  is  amendable.     Murphy  vs.  Itarcrence^.  2  Kelly* s  liepo'f-tSf 

«^o,-i.  ''•,.•■'■  ■  ■  , 

^he  cause  of  aiCtionset  forth  in  the^ p)aihtiff  's  origin al  declaration,* 
W&atheyVatf(2tf/e»f  procuxiiigone  of  tbecd-partners  to'execute  anqle 
tq-thedefendaatffbr  the  sum  of  four  liund red  dollars,  whereby  the 
^Ikintiff,  as'one  of  the  partners,  wew.  compiled, to  pay  it.  Fraud 
on  the  part  of  the  defendant,  in  procuring  the  signature  of  the  co- 
partnership name  to  die  note,  and  damage  resulting  thei-efrom  to 
thf  plaintiff  as  one  of  the  partners,  constitutes  the  cause  of  action^ 
as  set  forth  in  the  orijnnal  counts  of  the  declaration.  ^ 

The  onginal  declaration  furnished  a  cause  of  action  by  ivhich 
to  amend. 

The  amendment  does  not,  as  was- supposed  by  the  Court  be- 
low, introdu#e  a  new  cause  of  iction,  but  alleges  the  fraud  on  the 
part  of  the  defendant,  in  procuring  the  co-partnership  signature 
to  the  note  of  four  hundred  dollars,  for  a  different  object,  and  in  a 
different  manner,  so  as  to  me^t  the  proof  on  the  trial,  and  avoid 
a  variance  between  the  allegata  et probata, 

■  The  yrawii  in  procuring  the  signaturo  of  the  co-partnership 
name  of -Duncan  and  Christian  to.  the  note  for  four  hundred  dol- 
lars, whereby  the^  plain  tiff,  as  one  of -the  partnere,  Was  compelled 
to  pay  it,  is,  substantially,  the  cause  x)f  action,  in  both  the  original 
and  a,mended  counts  of  the  declaration.    '    , 

The  first  section  of  the  Act  of  1818». declares  "that  in  every 
case,  where  there  is  a  good  and  legal  cause  of  aetion,  plainly  and 
.  distinctly  set  forth  in  the  ])etition,  and  there  is  in  substajice  a  copy 
served  on  the  defendant  or  defendants,  or  left  at  their  most  noto-. 
rious  place  of  abode,  every  other  objection  shall  be  on  motion 
amended,  without  delay  or  additional  costs.""  The  second  section 
of  thp  Act  declares,  "that  no  non-suit  shall  be  awarded, 
when  the  cause  of  action  is  substantially  set  forth  in  iho  declara- 
tion, for  any  formal  variance  between  the  allegation  and  prool." 
Princess  Dig.  442. 

When  a  non-suit  is  prohibited,  for  any  formal  variance  be- 
tween  the  allegalign  and. proof,  the  reason  for  allowing  amend- 
ments, so  as  to  make  the  recoi'd  complete^  <and  a  protection  to 
roL.  V.  62 
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the  rights  of  partiee,  would  seem  to  operate  with  increased  fbrc«. 
Vndeed,  we  ^re  o(  the  opinion,  the  Actof  1818  has  not,  io  the  gener* 
al  practice  of  our  Courts,  received  that  /tft^a/conatructibn  in  re- 
gard to  amendments,  which  .the  Legislature  intended.r  Our  rules 
of  practice  were  doubtless  intended  to  prevent  surprise  or  injua- 
tice,  in  making  amendments  to  either  declarations  or  answers,  bj 
requiring  no//re  thereof,  to  the  adverse  party,  or  his  attorney; 
and  with  this  restriction,  we  think  the  Courts  should  be  liberal 
in  allowing  amendments  whenever  there  is  a  cause  cf  actum  to 
amend  by,  as  it  facilitates  the  ends  of  justice,  prevents  delay  a&d 
costs. 

Let  the  judgment  of  the  Court  belcfw  be  reversed,  and  die 
cause  reinstated,  and  the  amendments  offered  be  allowed.. 


No.  56.-7-NpLsoN  Dickinson,  plaintiff  in  error,  w.  Samuel  R- 

McCamy,  defendant  \yx  error. 

[1.]  The  Statute  of  Limitations  is  a  wise  and  beneficial  law,  and  instead  of  be- 
ing viewed  in  ao  onfavorahle  light,  as  .an  unjust  pnd  discreditable  deftece,  it 
should  receive  from  the  Cocots  of  Justice  such  support  as  would  make  it  what 
it  was  intended  to  be — «  Statute  of  repose. 

[2  ]  If  th^re  be  no  express  promise,  but  a  promise  is  to  be  raiaed  by  impUcar 
tion  of  ]uw,  from  the  acknowledgment  of  the  party,  such  ^knowledgment 
ought  to  contain  an  unqualified  admission  o^  a  present  subsisting  debt,  which 
,  the  party  is  liable  to  pay,  and  not  merely  that  the  debt  was  once  due. 

[3.]  An  acknowledgment  in  the  defendant's  plea,  that  the  cigfiat«re  to  the  note 
sued  on,  is  his,  accompanied  with  a  protestation  that  the  debt  has  long  nooe 
been  discliarged,  is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limita. 
tions. 

« 

Certiorari  from  Cherokee.     Refhsed  by  Jttdgp  Wright. 

The  facts  are  found  in  the  opinion  of  the  Court. 

Brown,  for  plaintiff  in  eriror. 

Akin,  represented  by  Perplbs,  for  defendant 
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By  the  C9ifr^.— LuMPKiN»  J.  delivering  the  opinion. 

On  the  28th  day  of  March,  1848,  Nelson  Dickinson  applied  to 
His  Honor,  Augustus  R.  Wright,  Judge  of  the  Cherokee  Cir- 
cuit, for  a  certiorari.  The  petition  stated  that  one  Samuel  R. 
McCamy  commenced  suit  against  the  petitioner,  in  the  818th 
district,  G.  M.  on  a  promissory  note  under  thirty  dollars,  dated 
226.  Feb.  1836,  and  payable  to  the  plaintiff  one  day  afler  date. 
That  at  the  appearance  term,  payment,  and  the  Statute  of  Limi- 
tations, were  pleaded.  .  Judgment  was  rendered  in  the  first  in- 
stance, by  the  Justices,  and  finally  by  the  Court  and  Jury,  against 
the  defendant,  on  the  gi'ound  that  his  acknowledgmei^t  in  his 
plea,  that  his  signature  to  the  note  was  genuine,  took  the  case  out 
of  the  operation  of  the  Statute  of  Limitations,  notwithstanding,  it 
was  accompanied  with  a  protestation,  that  the  debt  had  been 
long  since  discharged,  and  although  it  appeared  that  more  than 
six  years  had  mn,  from  the  time  the  debt  fell  due,  to  the  com- 
mencement of  the,  suit.  The  record  shows  that  the  applicant  had 
fully  complied  with  the  law,  in  this  behalf  enacted,  by  paying  all-' 
costs  which  had  accr^ed,  and  giving  bond  and  security  for  the 
eventual  condenmation  money,  and  future  costs.  Judge  Wright 
endorsed  on  the  petition,  "  The  above  and  foregoing  petition  for 
certiorari  overruled^  and  the  certiorari  not  granted,**" 

It  has  been  suggested  by  the  counsel  for  the  defendant  in  cer- 
tiorari, in  the  argument,  that  the  Court  below  refused  this  appli- 
cation, as  it  does  all  others  of  like  character,  on  the  ground  that 
he  will  not  interfere  with  the  litigation  in  Justices'  Courts,  be- 
lieving It  best  for  the  peace  and  quiet  of  the  community,  that  it 
should  terminate  there.  No  such  reason  is  assigned  in  the  rec- 
ord, and  we  are  bound  to  believe  that  none  such  exists.  It  is 
made  the  duty  of  the  Judges  of  the  Superior  Courts,  to  grant  certio- 
rartje#'wheuever  a  proper  case  is  presented.  Justice  to  the  Judg^, 
therefore,  compels  us  to  repel  this  imputation.  Like  aU  other  judi- 
cial officers,  our  brother  has  sworn  to  adtainister  ^fatiy  of  the  State 
the  whole,  law,  whether  reasonable  or  nnreaaonable,  expe- 
dient or  inexpedient.  And  we  doubt  not  he  will  do  it  to-the  bM  . 
of  his  ability. 

The  point,  then,  to  be  decided,  is,  does  the  ackiiowledgm^' 
the  defendant,  in  his  plea,  that  his  vgnaturo  to  the 
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uine,  take  the  case  out  of  the  Statute  of  I^imitatjons,  more  than 
six  years  having  elapsed  before  the  suit  was  brought,  after  the 
note  fell  due,  and  notwithstanding  the  acknowledgment  was  ac- 

.  companied  with  a  protestation  that  the  debt  had  been  lo^ig  since 
discharged?  * 

Formerly,  perhaps  evfeti  this  acknowledgment  would  have 
been  deemed  sufficient.  Hellingsvs,  Shaw.l  TaukL^^OS*  Wb^ 
I  came  to  the  bar,  more  than  a  quarter  of  a  fcentuty  ago,  I  i:e* 
collect  to  have  heard  it  s^id  by  one  of  the  oldest .  practitioners, 
(Mr.  Paine,)  that  a  defendant  could  not  open  bis  inouth  without 
taking  the  debt  out  of  the  Statute.  And  Lord  lErskine  said,  the 
only^  safe  course  a  defendant  could  take  when  his  adversary  sent 
B  fishing  witness;  was  to  knock  him  down,  for  though  he 
might  be  proceeded  against  for  the  assauYt,.  he  retained  thd^ 
benefit  of  the  Statute  as  regarded  the  debt.  . 

[1.]  Of  late,  however,  the'cuiTent  of  decisions  is  much  more 
liberal  in  giving  efficacy  to  this  most  benign  measure.  And  the 
denial  of  the  existence  of  the  debt,  is  no  longer  tortureid  into  an 
acknowledgment  of  a  subsisting  liability. 

.[2i]  True  a  direct  promise  to  pay,  is  "not  indispensably  neces' 
sary.  Nor  is  any  set  form  of  words  requisite  to  take  the  case  out 
of  the  Statute.  The  acknowledgment,  however,  must  admit  that 
the  debt  continues  due  at  the  time  of  theacknowledgment.  Bangs 
vs.  Hall,  2  Pick,  368.  French  vs.  'Fragin,  7  J,  J.  Marsh.  425. 
Wetzell  vs.  Bussard,  Jl  Wheat.  310.  Oliver  vs.  -Gray,  1  Har. 
Sf  Gill,  204.  Furguson  vs.  Ta^lor^  1  Hayw.  20.  Belles  vs.  BeU 
Us,  7  Hal.  339.     Purdy  vs.  Austin,  3  Wend.  2^1. 

In  Clemi^tson  vs.  Wilson^  8  Cranch,  72,  Chief  Justice  Marshall, 
in  delivenng  the  opinion  of  the  Court,  says :  "  The  Statute  of 
Limitations  is  entitled  to  the  same  respect  with  oth^r  Statutes, 
and  ought  not  to  be  expl^ned  away.  In  this  case  there  is  no 
promise,  but  a  simple  acknowledgtnent.  This  acknowledgment 
goes  to  the  Original  justice  of  the  account,  but  jthis  is  not  enough. 

-  The  Statute  of  Limitations  was  not  enacted  to  protect  peraons 
fi-om  claims,  fictitious  in  their  origin,  but  from  ancient  claims, 
whetiier  well  or  ill  founded,,  which  may  have  been  discharged, 
but  the  evidence  of  discharge  may  be  lost.  It  is  not,  then,  suffi- 
cient to  take  the  ctiso  out  of  the  act,  that  the  claim  should  bd  pro- 
ved or  acknowledged  to  have  been  originally  just ;  the  acknowl- 
ment  must  go  to  the  fact  that  it  is  still  due." 
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We  repudiate,  then,  those  ancient  adjudications,  wtiich  not  on- 
ly wrest  a  man's  words  and  actions  bat  even  his  silence,  into  prom- 
ises to  pay.  The  English  Judges  deeply  regret  the  latitude 
which  their  own  decisions  have  assume4.  Instead  of  tread ing^in 
their  steps,  we  pro'pose  to  pause  and  adopt  a  course  which  is  not 
only  more  <;ongenial  with  our  state  of  society,  but  more  in  ac- 
cordance with  bo(h  the  letter  and  spirit  of  the  Statute.  And  we  are 
glad  to  fiiid  ouraelves  sustained  in  this  instance,  by  the  highest 
authority  in  this  counti-y,  the  Supreme  Court  of  the  United. 
States. 

[3.]  In  the  opinion  of  this  Court,  therefore,  the  judgment  in 
the  Justice's  Court  was  not  warranted  by  the  evidence,  but  the 
plea  of  the  Statute  of  Limitations  ought  to  have  ^een  sustained  ; 
and  the  Circuit  Judge  erred  in  not  granting  a  ceitiorari  on  that 
gi'ound.  The  judgment  of  the  Circuit  Judge  must  consequently 
be  reversed,  and  the  certiorari  sanctioned.  •  .» 

Judgment  reversed. 
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No.  67. — JoQN  Walker,  plaintiff  in  error,  v».  the  State  of  Geor-  . 

otA,  defendant. 

[1.]  An  indiotmeDt  for  baatardy,  under  the  26th  lectioB  of  the  Penal  Code  of 
this  State,  is  sufficient,  when  it  is  alleged  the  defendant  is  the  father  of  the 
bastard  child,  and  refused  to  give  seoority  for  the  maintenance  and  education 
of  such  child,  when  required  to  do  so  in  ittmt  of  tke  law,  by  the  Justice  of' 
the  Peace,  before  whom  he  was  broillght  by  virtue  of  a  bastfu^y  warrant. 

[2.]  When  a  bastardy  warrant,  issued  by  a  Justice  ol  the  Peace,  under  the 
Statute  of  1793,  to  arrest  the  defendant,  recites  that  he  has  been  charged,  up- 
on the  examiuatioB  of  a  single  woman,  on  oath,  with  being  the  father  of  abas-' 
tard  child,  such  wamml  is  admia«ible  in  evidence,  on  the  trial  of  an  iodictment 
for  bastardy,  in  the  Superior  Court,  to  prove  the  arrest  of  the  defendant,  and  t& 
show  be  was  regularly  brpogfat  before  the  Justice,  although  it  is  not  specified 
in  the  warranty  that  be  is  to  be  broaght  before  the  Justice,  to  give  seeurUy  for 
the  maintenance  and  education  of  the  child.  When  the  defendant  is  broaght 
before  the  Justice,  by  virtue  of  a  bastardy  warrant,  the  Statute  ei^oins  it  as  » 
duty  on  the  Justice,  to  require  him  to  give  security  for  the  maintt^uance  and 
edocatiea  of  the  child,  in  terms  of  the  kw,  and  if  he  refuses,  or  fails,  to  give 
such  security,  then  to  recognise  him  to  appear  at  the  next  Superidir  Court,  to* 
answer  the  charge. 

Indictment  for  bastardy,  in  Wilkeb  Superior  Court,  tried  be«» 
fore  Judge  Satre,  March  Teno,  1848.  .    j 
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The  plaintiff  in  error  was  put  upon  his  trial  in  the  Superior 
Court  of  Wilkes  county,  on  an  indictment  for  bastardy. 

The  indictment  in  its  second  count,  (the  first  being  ssrcken 
out  on  demurrer,)  charged, ' "  That  the  said  John  Walker  was, 
on  the  12th  day  of  September,  1846,  arrested  by  Edward  R,  An- 
dersort^  sheriff  of  said  county  of  Wilkes^  under  and  by  virtue  of 
a  warrant,  from  linder  the  hand  and  seal  of  Isaac  A.  McLendon, 
a  Justice  of  the  Peace  for  the  said  county  t)f  Wilkes,  charged  up- 
on the  path  of  one  Mary  Ann  Wlidatley,  of  said  county  of 
"\Srilkes,  charging  the  said  John  Walker  with  ^ing  the  father 
of  a  bastard  child,  \yhich  was  then  and  there  likely  to  be  bom  of 
her,  the  said  Mary  Ann  Wheatley,  and  likely  to  be  chargeable  to 
6aid  jcounty  of  Wilkes  ;  and  the  said  John  Walker,  arrested  sis 
aforesaid,  was  brought  before  Isaac  A.  McLendon  and  Benjamin 
Smith,  Justices  of  the  Peace  for  said  cbunty  of  Wilkes,  and  then 
and  there,  tp-wit ;  on  the  14th  day  of  September,  in  the  year 
aforesaid,  in  said  county  of  Wilkes,  the  said  Justices,  after  due 
dehberation,  ordered  and  adjudged,  that  the  said  John  Walker 
should  give  bond  and  security  for  the '  education^  support  and 
maintenance  of  said  child,  so  to  bo  bom  as  aforesaid,  he^  the  said 
John  Walker,'  being  then  and  there,  by  the  Justices  aforesaid,  re. 
quired  to  give  said  bond  aiKl  security,  for  the  maintenance  and 
education  of  said- bastard  child,  in  terms  of  the  l^w,  he,  the  said 
John.  Walker,  being  then  and  there,  the  father  of  said  bas- 
tard child,  and  he,  the  said*  John  Walker,  then  and  there,  to- 
\yit^  on  the  day  and  yoar  last  aforesaid,  in  said  county  of  Wilkes, 
then  and  there  refused  to  give  said  bond  and  secuiity,  and  still 
refuses  so  to  do,  contrary,  &c." 

Counsel  for  defendant  below,  derauiTcd  to  this  count  of  the 
mdictment,  on  the  ground  that  there  was  no  allegation  that  the 
Justices  of  the  Peace  had  required  of  defendant,  bond  aucl  secu- 
rity, for  the  maintenance  and  education  of  such  bastard  child,  un- 
til fourteen  years  of  age,  and  also  for  the  expense  of  lying-in 
with  such  child,  hoarding,  nursing,  and  maintenance,  and  no  al- 
legation that  such  requisition  was  refused  by  the  defendant.  The 
Court  oveiTuled  the  demurrer,  to  which  defendant  excepted. 

On  the  trial,  the  warrant  being  oflfered  in  evidence,  counsel  for 
defendant  objected  -  to  it,  on  the  ground  that  it  directs  the  defen- 
dant to  be  brought  before  t3ie  Justice, "  to  answer  the  said  charge," 
when  it  should  have  been  specifically,  "to  give  security  (or  the  ed- 
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^ication,  maiiit^^nance,  &c."  which  objection  was  oveniiled,  and 
the  warrant  admitted,  to  which  decision  defendant  excepted. 

The  counsel  for  defendant  requested  the  Court  to  charge  the 
jury,  "  that  it  bein^  necessary  to  allege  a  bond  was  refused  by 
defendant,  to-tnaintain  and  educate  the  child,  until  it  was  four- 
teen years  of  age,  or  to  do  the  same  things,  *  in  terms  of  the  law,' 
tlie  jury  must  be  satisfied  that  such  a  bond  was  refused  by  de* 
fendant,  and  not  a  bond  for  education  and  ninintenance,  for  any 
indefinite  period,  or  else  the  prisoner  must  be  acquitted." 

The  Couit  refused  so  to  charge,  but  charged,  •*  If  the  defen- 
dant was  informed  of  the  nature  and  character  of  the  bond  that 
the  Justice  of  the  Peace  required,  .and  it  was  in  confoiinity  with 
the  law,  and  he  refused  to  give  £uch  bond,  he  is  guilty  of  such  re- 
fusal in  the  law." 

To  which  charge  and  refusal  to  charge,  defendant  excepted*, 
upon  whichsevcral  exceptions,  error  has  been  here  assigned. 

•  G.  Andrews,  represented  by  A.  J.  Miller,  for  plaintiff  ia 
error. 

Sol.  Gen.  Weems,  represented  by  T.  R.  R.  Cobb,'  for  defen- 
dant« 

By  the  CVwr^.— Warner,  J.  delivering  the  opinion. 

[1.]  The  objection  to  the  indictment  by  the  defendant,  is,  that 
that  there  was  no  allegation  that  the  Justices  of  tl  e  Peace  re- 
quired of  him  security  for  the  maintenance  and  education  of 
.the  bastard  child,  until  fourteen  years  of  Jige,  and  also,  for 
the  expense  of  lying  in  with  fcjuch  child,  boarding,  nursing,  and 
maintenance,  and  no  allegation  that  such  requisition  was  refused 
by  the  defendant.  By  the  2Gth  section  of  the  10th  division  of 
the  Penal  Code,  it  is  declared,  "  If  any  putati\-e  father  of  a  bas- 
tard child,  or  children,  shall  refuse,  or  fail,  to  give  security  for 
the  maintenance  i^nd  education  of  such  child,  or  children,  when 
Inquired  to  do  so^in  terms  of  the  law,  su  ii  putative  father  shall 
he  indicted  for  a  misdemeanor,  and  on  conviction  of  the  fact  of 
being  the  father  of  such  bastard  child  or  children,  and  of  his  re- 
fusal, or  failure,  to  give  such  security,  he  shall  be  punished  by. 
a  fine/^  &c.  Princess  Dig.  649.  The  indictment  accuses  the  de- 
TOL.  V.  63 
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fendant  with  being  the  father  of  the  bastard  child,  and  that  he  wa5 
required  by  the  Justices  of  the  Peace,  to  give  security  for  the 
maintenance  and  education  of  said  bastard  child,  in  terms  of  the 
IdWy  and  that  he  refused  to  do  so. 

The  offence  is  complete  under  the  foi*egoing  section  of  the 
Penal  Code,  when  it  is  established  that  the  defendant  is  the^a- 
'tJier  of  the  bastard  child,  and  refuses,  or  fails,  to  give  itecurity  for 
the  maintenance  and  education  of  such  child,  when  required  todo 
so,  in  terms  of  the  law.  The  Code,  it.  will  be  perceived,  is  silent 
as  it  respects  the  expense  of  lying  in  with  such  child,  boarding, 
nursing,  and  maintenance  of  the  mother,  while  she  is  confined. 
Under  tht)  Peiial  Code,  if  the  defendant  is  the  father  of  tlie 
bastard  child,  and  shaH  refuse,  or  fail,  to  give  security  for  the 
maintenance  and  education  of  such  child,  when  required  to  do 
so,  in  tenns  of  the  law,  he  may  be  indicted  and  punished.  The 
Act  of  1793,  is  altered  by  the  Penal  Code,  so  far  as  respects  the 
expense  of  the  lying  in  of  the  mother,  boarding,  nursing,  &c.  be- 
ing alleged  in  the  indictmept,  and  the  offence  is  clearly  made  out 
against  the  defendant,  by  the  Code  of  1833,  when  it  appears  he 
is  xheffithcr  of  the  child,  and  refuses  or  fails  to  give  security  for 
the  maintenance  and  education  of  such  child,  when  required  todo 
BO  in  termi  of  the  law,  without  alleging  he  was  farther  required 
to  give  security  for  the  expense  of  lying-in  with  such  child,  b<>ard- 
ing,  nursing  and  maintenance  of  the  mother  during  her  confine- 
ment. 

.  It  is  a  sufficient  answer  to  this  objection  raised  by  the  defen- 
dant, that  the  Code  0^.1833  does  not  require  any  such  aveiinent, 
to  constitute  the  offence  of  bastardy.  The  offence,  as  alleged  in 
the  indictment,  is,  in  the  language  of  the  Code,  that  the  defendant 
was  ihafathcr  of  the  bastard  child,  and  refused  Iff  give  security  for 
the  maintenance  and  education  of  the  child,  Avhen  required  to.  do 
som  tenns  of  the  law.  By  the  1st  section  of  the  14th  division  of 
the  Penal  Code  of  this  State,  it  is  declared,  "Every  indictment 
or  accusation  of  the  grand  jury,  shall  be  sufficiently  technical 
and  correct,  which  states  the  offence,  in  the  terms  and  language 
of  the  Code,  or  so  plainly,  that  the  nature  of  the  offence  charged. 
*  may  be  easily  understood  by  the  jury."  Prince,  658.  The  de- 
murrer to  the  sufficiency  of  the  indictment,  was  properly  overru- 
led by  the  Court  below.  We  will  next  examine  the  charge  "of 
the  Court,  to  the  jury.     The  Court  instructed  the  jury,  that,  "If 
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the  tletendant  wai»  iiilonncci  i)f  the  iiahire  aiul  cliarju-u.'r  of  riii.' 
bond  that  the  Justices  of  th(^  Peace  re<juiiT*<l,  ami,  it  \v;is  /w  ff/n- 
furmity  wth  the  lair,  aiul  ho  refused  to  give  such  hond,  ho  is  guil- 
ty of  such  refusal  in  the  law."  The  cliaij^e  of  the  C.'ouit  mi;.>t  l>e 
understood  with  reference  to  the  facts  then  before  the  Court,  as 
exhibited  by  the  record  before  us.  The  indictment  alleges,  the 
defendant  was  required  to  -give  tecurity  for  the  maintenance  and 
education  of  the  child  in  terms  ofthelaw^  which  he  refused  to  do. 
What  kind  of  a  bond  did  the  terms  nf  the  law  require  the  defen- 
dant to  give,  for  the  maintenance  and  education  of  the  child  ? 
By  the  Act  of  1793,  the  defendant  is  to  give  security  for  the  main* 
tenahce  and  education  of  the  child,  until  he  or  she  arrives  at  the 
age  of  fourteen  years.  Prince,  140.  One  of  the  Justices,  before 
whom  the  defendant  was  brought  by  the  waiTant,  testified  that 
he  read  the  bastardy  law  oi)cnly  and  aloud,  before  the  defendant, 
fipveral  times,  and  that  he  refused  to  give  bond  for  the  mainte- 
nance of  the  child,  and  said  he  would  give  bond  to  appear  at  the 
Superior  Court.  Whether  the  Justire  required  the  defendant  to 
give  security  for  the  maintenance  and  education  of  the  child  in 
in  terms  of  the  law,  was  a  question  of  fact  for  the  jury  to  deter- 
mine, under  the  charge  of  the  Court;  and  the>  Court  very  proper- 
ly submitted  to  them,  what  kind  of  security  the  Justice  did  re- 
quire of  the  defendant,  and  they  have  found,  that  he  requii'cd  se- 
curity for  the  maintenance  and  education  of  the  child/  until  the 
^ge  of  fourteen  years,  for  that  is  such  security  as  the  law  requires; 
and  the  law  was  read  to  the  defendant  several  times  bv  the  Jus- 
tice,  and  he  rcfuseJ  to  give  the  security,  preferring  to  give  bond 
for  his  appearance  at  the  Superior  Court.  We  think  the  charge 
of  the  Couitto  the  jury  was  right,  with  reference  to  the  facts  pro- 
ved, and  the  verdict  also. 

[2.]  On  the  trial  of  the  cause,  the  warrant  by  which  the  defen- 
dant was  arrested,  and  brought  before  the  Justice,  was  read  in  ev- 
idence,  and  objecte<l  to  by  the  defendant,  on  the  ground,  it  did  not 
specify  in  the  warrant,  that  the  defendant  was  required  to 'give 
security  for  the  maintenance  and  education  of  the  child,  &c.  By 
the  1st  section  of  the  Act  of  1793,  any  Justice  of  the  Peace,  is 
authorised,  either  of  his  own  knowledge,  or  on  information  on 
oath,  of  any  free  white  woman,  having  a  bastard  child,  or  being 
pregnant  with  one,  which 'it  is  probable  will  become  chargeable 
to  the  county,  to  issue  his  waiTant,  and  oblige  the  offender  to  bo 
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brought  before  him,  to  give  security  to  the  Inferior  Court  of  the 
county,  for  the  support  and  education  of  such  child,  until  the  age 
of  fourteen  years,  or  discover  on  oath  the  father  of  such  bastard 
child;  which  being  done,  the  «aid  Justice  shall,  in  like  manner  is- 
sue his  waiTant,  to  bring  before  him  the  pei*son  sworn  to  be  the 
father  of  siich  child,  who,  on  refusing  to  give  security. for  the 
maintenance  and  education  of  Buch  child,  until  he  or  she  arrives 
at  the  age  of  fourteen  years,  &c.  shall  be  bound  over  to  appear 
at  the  next  Superior  Court,  &c. 

In  this  case,  the  woman  disclosed  on  oath,  that  the  defendant 
was  the  father  of  the  child.  The  law  enjoined  it  as  a  duty  on  the 
Justice  to  issue  his  warrant,  and  bring  the  defendant  before  him, 
and  when  so  brought  befoie  him,  to  require  the  defendant  to  give 
security,  in  terms  of  the,  law.  The  warrant  recites,  that  Mary 
Ann  Wheatley,  had  charged  th6  defendant  with  being  the  father 
of  her  bastard  child,  and  directed  the  proper  officer  to  arrest  the 
defendant,  and  bring  him  befor|B  the  Justice  to  answer  said  charge. 
The  objection  is,  that  the  vyarrant  does  not  require  the  officer  to 
bring  the  defendant  before  the  Justice,  to  give  security  for  die 
maintenance  and  education  of  the  child.  When  the  defendant 
was  brought  before  the  Justice,  by  the  warrant,  the  law  pointed 
out  his  duly,  and  it  was  just  as  competent  for  the  Justice,  under 
the  Statute,  when  the  defendant  was  brought  befoi*e  him,  to  re- 
quire him  to  give  security  for  the  maintenance  and  education  of 
the  child,  as  if  it  had  been  specified  in  the  warrant.  The  war- 
rant was  properly  received  in  evidence,  to  prove  the  arrest  of  the 
defendant,  and  that  he  was  regularly  brought  before  the  Justice, 
and  the  evidence  of  the  Justice  establishes  the  feet,  that  after  he 
was  so  arrested  and  brought  before  liim,  he,  under  the  authority 
of  the  Statute,  required  him  to  give  security  for  the  maintenance 
and  education  of  the  child,  in  terms  of  the  law,  which  he  refused 
to  do. 

The  legitimate  oliject  of  the  warrant,  was  to  bring-  the  defen- 
.dant  before  the  Justice,  and  when  so  brought  before  him,  to  ex- 
ecute the  duty  enjoined  upon  him  by  the  law.  The  warrant 
shows  the  arrest  of  the  di^fendant,  on  the  charge  of  being  the  fa- 
ther of  Mary  Ann.WhcatJey*s  bastard  child,  and  it  was  properly 
admitted  in  evidence  to  estabhsh  that  fact,  if  no  other. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  58. — WiLMAM  Dearing,  ef.  ah  plaintifTs   in  error,  vs.  The 
Bank  of  Charleston,  et  al.  defendants. 

[i:]  There  is  no  Statute  Law  of  Georgia,  whicb  an'lborizes  citizens  of  a  foreign  • 
State  to  bo  made  parties  lo  proceedings  in  our  Courts,  without  their  consent, 
and  to  conclude  thera  by  a  judgment  t«  personam. 

[2.]  The  Act  of  5  George  II.,  held  to  api^y  to  citizens  of  the  State  who  abscond 
or  depart  from  the  Slate  lo  avoid  the  service  of  process,  or  to  citizens  of  a  for- 
eign State,  who,  having  been  in  the  State,  depart  therefrom,  for  the  purpose 
of  avoiding  sei'v ice  of  process. 
The  Act  of  5  George  II.  held  to  be  in  its  spirit  offeree  in  Georgia. 

[3.3  The  property  of  a  citizen  of  a  foreign  State  is  subject  to  the  jurisdiction  of 
our  Courts,  if  within  the  limits  of  the  SUite,  and  may  be  applied,  both  at  Law 
and  in  Equity,  to  the  payment  of  his  debts.'  • 

y4.]  The  juhsdiction  of  the  Superior  Courts  of  this  State  is  coextensive  .with 
its  sovereignty,  and  tliat  is  liuiUed  only  by  its  territory,  and  it  therrifore  at* 
tjiches  ui>on  all  the  property  and  the  -persons  within  the  limits  of  the  State; 
yet  it  is  to  be  so  exercised  as  to  conclude  by  judgments  none  but  those  that 
are  parlies. 

[]5.]  The  Courts  of  this  State  have  no  cxtra-tenitorial  jurisdiction,  and  cannot 
muke  the  citizens  of  foreign  Stales  amenable  to  their  process,  or  conclude  them 
by  a  judgment  in  pergonarriy  witbont  their  consent.  A  judgment  in  peraonam, 
rendered  against  an  inhabitant  of  a  foreign  State,  in  a  cause  wherein  be  did 
not  appear,  although  notice  was  served  upon  him  by  publication,  under  the 
2d  rale  in  Equity,  held  to  be  a  nullity  as  to  him. 

[6.]  In  a  suit  in  Chancery,  against  a  citizen  of  this  State,  who  has  been  duly 
served,  and  also  against  an  inhabitant  of  a  foreign  State,  a  decree  rendered 
therein,  held  to  be  conclusive  as  hetween  the  complainant  and  the  citizen  of  ' 
this  State,  and  that  it  is  a  complete  protection  to  such  citizen,  and  th^t  the 
d'Hjree  ip  such  suit  cannot  be  enjoined  in  behalf  of  such  foreign  citizen, 
alone  on  account  of  the  fact  that  he  is  a  foreign  citizen  and  not  bound  by.it. 
Ho  is  entitled  to  injunction  upon  a  case  made,  which,  according  to  the  general 
principles  regulating  that  process,  would  authorize  it. 

[7.}  A  construction  put  upon  the  2d  rule  in  Equity,  authorizing  8or\'ice  to  be 
perfected  by  publication  in  certain  cases. 

In  Equity — Richmond  Superior  Couit,  decision  on  demurrer, 
^>y  Judge  Holt,  June  Term,  1848. 

The  defendants  in  error  filed  their  bill  in  Richmond  Superior. 
Court,  charging  that  Samuel  H.  Peck  owned  310   shares  in  the 
Augusta  Insurance  &  Banking  Company,  which,  in  June,  .1839, 
he  transfeiTed  to  the  Bank  of  Charleston,  So.  Ca.  as  a  security 
foralarge  sum  of  money,  ($28,000)  owing  by.Holcombe,  Peck  & 
Co.  to  the  Bank. 
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Ill  Maicli,  1843,  the  cnpital  stock  of  ihe  Company  was  reduc- 
ed, and  a  cerliricate  wa:^  granted  to  A.  Rose,  Cai»bier,  for  232 
shares. 

William  Dealing  having  obtained  a  judgment  against  Peck, 
in  RichnKHid,  caused  a  levy  and  sale  of  these  shares,  as  the  prop- 
erty of  Peck. 

On  the  day  of  sale,  (7th  January,  1845,)  notice  was  given  by 
an  acrent  of  the  Bank  of  Charleston,  that  Peck  had  no  interest  in 
the  Stock.  Henry  H.  Camming  became  a  purchaser  of  16o 
shares,  at  the  price  of  $2  per  share. 

On  the  same  day  a  bill  was  filed  in  the  Circuit  Court  of  the 
United  States,  for  the  district  'of  Georgia,  to  which  Gumming 
was  made  a  party,  to  restrain  the  Insurance  Company  from 
transfetiing  the  shares  to  the  vendees  of  the  sheriff,  which  bill 
was  still  pending  when  this  was  filed.  Mr.  Cumming  answered 
the  bill  in  the  Circuit  Court,  disclainiing  any  interest  in  the 
ahares,  and  alleging  that  he  purchased,  as  agent  of  William  Dear- 
ing,  Stoyall  &  Simmons,  and  Ives  &  Brother,  who  were  made 
parties. 

On  7th  February,  1845,  William  Bearing  filed  a  bill  in  Rich- 
mond Superior  Court,  alleging  the  transfer  of  the  shares  from 
Peck  to  the  Bank  of  Charleston,  to  have  been  fraudulent,  and 
praying  a  decree  ordering  the«  Insurance  Bank  to  transfer  the 
shares  to  him. 

•  The  Bank  of  Charleston  was  made  a  party  to  this  bill,  and  be- 
ing ?ion  resident y  a  i*ule  was  published  for  four  months  in  the 
Chronicle  Sf  Sentinel^  a  newspaper  published  in  Augusta,  requir- 
ing the  Bank  of  Charleston  to  appear  and  answer. 

There  being  no  appearance,  the  bill  was  taken  pro  confesxo, 
and  a  decree  taken  cxj^artCf  in  conformity  with  the  prayer  of  the 
bill.    • 

«The  present  bill  of  complainants  below,  defendants  in  error,al- 
legcs  that  the  Bank  of  Charleston  had  no  notice  of  these  proceed- 
ings, and  that  so  soon  as  they  came  to  their  knowledge,  this  bill 
was  filed  to  review  and  set  aside  the  decree  rendered  in  the  bill 
of  Dcaring  vs.  The  Bank  of  Charleston,  et  al.  The  affidavit  of 
the  cashier  of  the  Batdi  was  attached  to  the  bill. 
.  •  William  Dcaring,  in  his  answer,  among  other  things,  alleged 
that  the  Bank  of  Charleston  did  have  notice,  from  several  facts ; 
one,  that  a  director  of  the  Bank  of  Charleston  inquired  of  the 
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defendant  what  the  notice  in  tl:e  Chronicle  t^»  Sentinel  meant, 
when  the  defendant  referred  him  to  the  notice  itself.  Another,  that 
'the  paper  was  filed  in  the  puhlic  reading  room  in  Charleston,  to 
which  all  the  officers  of  the  Bank  hadarcess.  And  another,  that 
the  President  of  the  Bank  of  Charleston,  in  the  Banking  House 
of  the  "  Angusta  Insurance  &  Banking  Company,"  in  Augusta, 
was  notified  of  the  pendency  of  this  suit,  and  agreed  to  de- 
fend it. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  to  dis- 
solve the  injunction,  which  motion  was  lefused  hy  Judge  Holt, 
^  and  Dealing  excepted. 

Miller  &  Clmmincj,  for  plaintiffs  in  error. 

1st.  There  is  no  equity  in  the  hill  of  the  said  Bank  of  Charles- 
ton, nor  any  thing  calling  for  the  interference  of  the  Court  hy 
injunction. 

2d.  The  said  Bank  of  Charleston  was  regularly  and  legally 
made  party  defendant  to  the  first  hill,  and  was  concluded  "hy  the 
decree  rendered  therein.  Rule  of  the  Superior  Court,  HotchkisSj 
670,953.  3A>%,  23.  DWZtfy,  ] 90.  3  Binncf/,  277,  All.  4 
Stewart  Sf  Porter,  447.  12  Gill  Sf  Johns,  69.  10  Yerg.  172. 
SU}rifit  Eq.  PL  s,  135.  135  a.* 

3d.  The  stock  in  dispute  was  within  the  jurisdiction  of  the 
Court,  and  the  Augusta  Insurance  &  Banking  Company,  the 
other  and  material  defendants  to  the  first  bill,  being  duly  served 
with  process,  the  Bank  of  Charleston  was  bortnd  by  the  decree 
rendered.  2  McCord's  Ch.  R.  435.  3  Gill  S^  Johnson,  504,  509. 
1  Atkyns,  19.     10  Yerg,  172.     Story's  Cf/nfliet  of  Laws,  Sec,  383. 

4th.  The  Bank  of  Charleston  had  knowledge  of  the  sale  of  the 
stock  by  the  Sheriff — had  an  agent  there,  and  was  bound  to 
know  what  proceeded  from  it,  or  suffer  the  consequences.  3 
Kelly,  74.     Story's  Eq.  PI  s,  414. 

5th.  The  Bank  of  Charleston  has  neither  complied  with  the  de- 
cree, nor  permitted  it  to  be  complied  with.     Story's  Eq,  PI,  s,  400. 

6th.  There  is  no  error  on  the  face  of  the  decree  enjoifted;  nor 
dc»es  the  bill  of  the  B^nk  of  Charleston  allege  the  discovery  of 
any  material  testimony  since  it  was  rendered.  Story's  Eq,  PL 
9.  404.     12  Gill  4'  Johnson,  69. 

7th.  The  decree  of  a  Court  of  Equity  cannot  bo  stayed  by  in- 
junction.    4  Iredell's  Eq.  R.  481. 
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8th.  The  equity  of  the  bill  of  said  Bank  of  Charleston  is  denied 
by  the  answer  of  Win.  Dearing. 

Gould,  for  defendants  in  error.  Ai>A-tf^;*J' 


Ist.  The  equity  of  the  bill  is  not  sworn  pfF. 

This  equity  consists  in  want  of  notice  of  the  original  procead- 
ing; 
'  The  Cashier  sweats,  positively,  that  the  Bank  had  no  notice. 

The  President's  affidavit  was  to  the  same  effect,  but  is  mislaid. 

It  is  sworn  off  by  inference  and  hearsay — no  positive  averment 
of  notice  in  the  answer. 

The  statement  of  Mr.  Boy ce*s  conversation,  is  only  inference. 

That  of  notice  from  the  Insurance  Bank,  is  only  hearsay. 

2d.  The   m]\xxicVioii  was  properly  granted. 

No  man  can  be  deprived  of  his  rights,  without  a  bearing. 

There  are  cases  (o£ attacJtment,  for  instance,)  where,  from  neces- 
sity, decisions  are  made",  ex  parte. 

But  these  depend  only  on  Statutes,  and  can  only  be  extended 
by  Statute. 

A  Rule  of  Practice  is  relied  on.     (Rule  2,  in  Equity,) 

Ist.  But  where  a  party  is  not  heard,  rules  against  him  must  be 
construed  strictly,  and  strictly  complied  with.  It  does  not  ap- 
pear that  this  order  \vas  founded  on  affidavit. 

2d.  Courts  have  power  to  make  mles  o£ practice,  not  to  legislate 
away  substantive  rights. 

The  Act  of  1821  goes  no  further — gives  no  power  to  the 
Judges,  to  legislate  by  ;>rort«ra<zo/?.  See  Const.  Art.  1,  s.  1. 
Hotch.  500. 

The  Act  of  1838,  (Hotch.  676  J  merely  fixed  the  time  of  pub- 
lication, which  the  rule  left  to  discretion  of  the  Court,  made  no 
provision  concerning,  and  gave  no  sanction  to  the  sulject-fnatter  of 
the  lilies. 

The  only  Statute  authority  for  this  rule  is  in  the  Statute  5 
Geo.  IL  Ci  25.     Schley,  366,  '7.     See  Cmnpiler's  note. 

And  if  that  Statute  reaches  the  case,  tlib  party  is  allowed  seven 
years  to  impugn  the  decree.     Sec.  A. 

And  a  similar  privilege  is  given,  in  other  States,  where  a  simi- 
lar proceeding  is  authorized.     7  Stat.  S.  C.  210. 


k- 
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Jas.  L.  Petwuu,  for  dofciidaiit  in  onor. 

The  appellant  ouglit  to  be  enjoiniul  from  attemptin'j:  to  enfovcc 
the  order  made  in  his  fivor,  because  it  is  au  rx  p-irte  oTder,  not 
made  upon  the  merits  and  ronirary  to  the  truth. 

1.  It  is  the  distinction  of  Kcpiity,  not  only  lo  do  jnstire,  but  full 
justice;  it  is  not  enough  that  the  case  should  be  j)lain  between 
A.  and  15.  If  ultcrioi  interests  i)e  involved,  Equity  will  not  dis- 
turb the  condition  of  the  parties,  without  takins^  care  that  all 
rights  are  preserved.  Tlieri»fore,  in  Equity,  all  who  are  interest- 
ed, must  be  made /parties.  XJ  /)j///t'/V  iV.  982.  IG  IV.vr.y,  321. 
Mit.  133. 

Kut  to  bind  the  rights  of  those  who  have  not  been  lieard,  and 
who  are  made  parties  only  nominally,  and  for  the  very  pnrj)*)8e 
of  condemning  iheni  unheard,  is  wholesaltMnjustice. 

A  decree  ex  parte  is  (Considered  as  I  he  decree  of  the  puity,  and 
he  must  take  such  a  decree  as  ho  can  abide  by.  1  Smll/t's  Pr. 
416.     Gilberrs  For,  Rom.  loo.     2  Mad.  Pr.  3ol. 

This  is  the  rule  when  the  party  has  appeared,  and  is  in  con- 
tempt. When  he  is  in  contempt  for  not  appearing,  the  practice 
is  regulated  by  5  George  II.  Cap,  25,  which  is  of  force  in  Georgia. 
See  Schlci/'s  Dig.  3G6.  But  this  Statute  d  es  not  infringe,  iji  the 
least,  on  the  cardinal  principle  of  Equity,  that  judgment  should 
follow  justice.  Incases  under  the  Statute,  the  party  does  not 
draw  his  own  decree,  but  the  Judge,  on  examination  of  the- 
pleadings.  Gearjj  rs.  Sheridan ^  8  Ves.  102.  !J  Dtni.  Pr.  970 ;  and 
ample  opportunity  is  givcm  to  the  paity  afl(»cted  by  the  decree; 
to  make  his  objections  within  seven  years.  Such  is  the  caution  of 
Chancoiy,  and  the  Statute  l^aw  of  Georgia,  in  respect  to  parties 
who  have  absconded,  to  avoid  being  served,  or  incurred  the  pen- 
alties of  a  contempt,  by  disobeying  the  process  of  the  Court. 

When  the  rule,  that  all  persons  interested  in  the  subject  of  the 
suit,  should  be  made  parties,  would  include  some  jxnsons  out  of 
the  jurisdiction.  Equity  modifies  the  f<)rm  of  jiroceediiig.  The 
fact  is  stated  in  the  bill,  and  process  prayed  against  the  absentees, 
wlicn  they  come  within  the  jurisdiction.  1  Scho.  ^^  Lrf.  2  iO. 
Story's  Eq.  PI.  78.  Oshorn  vs.  the  Bank,  9  Wheat.  738,  84G.  It 
would  be  mockery  of  justice  to  preserve  the  form,  at  the  expense 
of  substance,  and  include  the  a i)sentee,  because  it  is  a  rule  of 
Equity  to  include  overy  paity  that  may  be  afi'ected  by  the  de-^ 
VOL.  V.  64 
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cree;    and   condemn  him  unheard,  and   without  evidence,  be- 
cause he  is  absent. 

If  the  Bank  had  been  in  contempt,  an  absolute  decree  against 
them,  without  hearing,  could  not  be  justified, 

2.  But  the  Bank  was  not  in  contempt. 

The  State  of  Georgia,  and  its  Courts,  have  no  juriisdict ion  over 
strangers,  not  wiihin  the  limits  of  the  State.  Extra-territorial  au- 
thority, whether  attempted  to  be  exercised  by  the  Executive  or 
Judiciary,  is  necessarily  illegal.  As  to  the  public,  it  is  a  glaring 
usurpation  on  the  indepeiidence  ot  a  State,  to  summon  its  citizens 
to  a  foreign  tribunal.  And  as  to  the  individual,  it  is  against  the 
first  piinciples  of  reason  and  justice,  that  either  in  civil  or  crimi- 
nal proceedings,  a  man  should  l>c  condemned  before  he  is  heard. 
2  Ins,  51.  Buchanan  vs,  Rucker,  1  Camp.  63.  9  East,  192. 
Pawling  vs,  Wilson,  13  John.  1 92.  Borden  vs.  Fitrh,  15  John.  121. 
Miller  vs.  Miller,  1  Bail.  242.     Slory^s  Con/.  Laws,  §546. 

There  is,  however,  a  jurisdiction,  founded  on  the  control  of  the 
sovereign  over  the  thing.     Such  are  proceedings  in  rem,  recog- 
nized by  the  law  of  nations;  and  foreign  attachments  may  be  de 
fended  on  the  same  ground. 

But  this  head  of  jurisdiction  is  necessarily  limited.  It  is  the 
exception.  The  general  rule  is,  that  to  give  jurisdiction,  the  par- 
ties must  be  subject  to  the  authority,  and  the  Fubject-tnatter  within 
the  cognizance  of  the  Court.  The  struggle  here,  is  to  make  the 
exception  the  iiile,  and  because  the  property  is  within  the  juris- 
diction, to  bring  ad  cjusdcm  examen  every  question  that  may  have 
reference  to  it. 

But  the  distinction  between  the  various  soils  of  actions,  as  real, 
personal,  or  mixed,  will  reconcile  the  sovereignty  of  the  State, 
with  the  rights  of  strangers ;  using  the  tenn  real  action,  in  the 
sense  of  the  Civil  Law,  as  an  action  for  the  recovery  of  jus  in  re. 
Story's  C .nj.  Laws,  530. 

Between  the  appellant,  and  the  Augusta  Insurance  &  Banking 
Company,  this  was  a  real  action ;  between  him  and  the  Bank  of 
Charleston,  it  was  personal,  or  mixed  ;  for  the  recovery  of^'ir*  ad 
rem. 

If  he  had  brought  an  action  at  law,  the  Augusta  Company 
wot^ld  have  been  the  defendant,  and  there  would  have  been  no 
need  of  any  other.  The  Bank  of  Charleston  is  made  a  defendant 
in  Tquity,  because  Equity  seeks  to  do  full  jastice ;  but  fbD  jus- 
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tice  is  not  done  by  making  a  decree  behind  a  party's  back.  The 
Bank  is  not  a  party  in  respect  to  its  property,  for  the  bill  pro- 
ceeds on  the  assumption  that  the  property  is  Dearing's. 

3.  It  is  gratifying  to  know,  tliat  neither  the  Act  of  1838,  nor 
the  rule  of  Court,  contravenes  these  principles.  They  only  point 
out  the  way  of  doing  what  may  be  lawfully  done.  It  was  not  the 
intention  of  the  Legislature,  or  of  the  Court,  to  put  the  complain- 
ant in  Equity  on  a  better  footing,  by  means  of  a  rule  and  publica- 
tion, than  ho  would  have  been,  if  his  bill  had  charged  the  fact, 
that  the  Bank  of  Charleston  was  out  of  the  jurisdiction,  and 
prayed  such  a  decree  as  could  be  made  against  the  parties  within 
the  jurisdiction.     1  Stori/*s  Eg.  PL  81.     MIL  134.  226. 

Lastly. — If  what  has  been  done  was  even  allowable  by  the 
letter  of  the  Act,  or  the  rule  of  Court,  it  would  be,  not  only  ineq- 
uitable, but  fraudulent,  to  take  advantage  of  such  regulations,  to 
deprive  a  stranger  of  his  right>*,  without  a  hearing.  Cranston  vs, 
Johnston,  3  Ves.  \  70.  If  the  decree  sought  to  1x5  enjoii\ed,  were 
unexceptionable  in  every  other  respect,  it  must  be  enjoined  on 
the  ground  of  surprise.     Stonfs  Eq.  120.    1  Story's  Eq.  PL  426. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  bill  filed  by  Bearing  against  the  Augusta  Insurance  & 
Banking  Company,  and  the  Bank  of  Charleston,  charges  that  one 
Samuel  H.  Peck  was  the  owner  of  certain  shares  of  the  stock  of 
that  Company,  which  was  brought  to  sale  under  our  Statute,  ma- 
king stocks  liable  to  executi..n — that  he  (Dearing)  became  the 
purchaser,  and  that  the  sheriff  of  Richmond  county,  in  accord- 
ance with  the  requirements  of  the  Statute,  issued  to  him  a  certif- 
icate of  purchase— that  the  same  stock  had  been,  previous  to  his 
purchase,  assigned  and  transferred  by  a  fiim  of  which  said  Peck 
was  a  member,  to  the  Bank  of  Charleston,  a  corporation  existing 
by  law  in  the  State  of  So  ith  Carolina,  and  stood  on  the  books  of 
said  CompaiTy  in  tlie  name  of  A.  G.  Rose,  cashier  of  said  Bank--— 
that  said  transfer  to  the  Bank  of  Charleston  was  without  consid- 
eration, and  that  that  Bank,  by  its  charter,  is  prohibited  from  owning 
stocks — ^that  on  presentation  of  his  certificate  of  purchase,  the 
Augusta  Insurance  &  Banking  Co.  declined,  as  required  by  the 
Statute,  to  transfer  the  stock  to  him.  He  asks  subpoenas  against 
the  Company,  and  the  Bank  of  Charleston,  and  prays  that  the 
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Stock  may  be  tlucreed  to  be  transfoiTed  to  him  by  the  Ang.  Iiw. 
&  Banking  C»». — that  the  <livi(lein3.s  tliereon  nccniin/r  may  be 
paid  to  him,  and  tbat  the  Bank  of  Charleston  be  peq>etually  en- 
joiiKfd  from  any  f:i]lhcr  proceedings  against  the  Compaiiy  in  re- 
laticm  to  the  stock."  The  Ancr.  Ins.  &  Bankinpf  Co.  was  duly  sei  v- 
cd  with  subpceTia,  and  an  order  was  taken  to  perfect  service  on 
the  Bank  of  Charleston,  under  the  2d  nde  of  practice  in  Equity» 
by  ^publication  in  the  Chronhie  Sf  Serttinrh  Publication  l>eing' 
made  in  ])nr<nnTice  of  the  rule,  the  Bank  of  Charleston  was  made 
a  party,  and  not  appearing,  the  bill  was  taken  pro  covfesso,  as  to 
that  corporati(»:i.  Upon  the  hearine;-,  a  decree  was  n;ndered, 
thnt  t]ic  sfoch  In  travaftrt vfl  to  t/fO  t-omjf^nhanf^  Wifliaiif  Deanng^ 
hff  fhr^Aug,  Ins.  cV  Banl'-ng  Co.  and  that  t/te  dividends  thereon, 
from  thr  time  hehccajne  fhv piirrJmaer^  /jeftf/id  to  him. 

Before  this  decree  was  executed,  the  ]^ank  of  Charleston  filed 
a  bill,  which  \r  designated  by  the.  pleader,  a  bill  in  theniitvrmfa 
Bill  <  f  Kc/.v>,T,:>etti:!"'  foith  its  title  to  the  stock — the  facts  already 
stated  as  charged  in  Deri;ii:g*s  bill — that  it  is  a  foreign  cor|)ora- 
tTon,  not  subject  to  the  jurisdiction  of  the  Courts  of  Georgia  ;  that 
it  was  wholly  wiihout  notice  of  the  pendency  of  Dcaring's  suit 
Sigtiinst  it  —  was  not  a  party  thereto,  and  is  not  bound  by  the  de- 
cree rendered  therein,  and  praying  that  Dearing  be  enjoined 
f/oin  all  fLiiiber  ])roreedin2:<  under  his  decree,  and  that  the  Aucr- 
Ins.  &  Bankiiiir  Co.  be  rettrained  and  enjoined  from  transferring 
the  stuck  to  j.im.  Dearing  anfweved  the  bill,  and  upon  the 
coming  in  or*  his  answer,  solicitors  for  respondent  moved  to  dis- 
solve the  injunction  nj)on  two  grounds: 

1st.  Bec:iu--o  there  is  no  equity  in  complainant's  bill,  nor  anj- 
thinn;  callinjr  for  tlie  i:iterfcrence  of  the  Court  by  juriBdiction. 

r2d.  Because,  iftbere  be  equity  in  the  bill,  or  anything  therein 
to  authorize  th.e  injunction,  the  same  is  denied  by  the  answer. 

The  presidiuQ^  Judge  refused  the  motion,  and  upon  that  refu- 
sal error  is  as.ugned  ;  the  counsel  for  Dearing  still  insisting  that 
th(Me  is  noequiiy  in  th.e  bill  filed  by  the  Bank  of  Charleston,  nor 
anvthiiei  ilie-.i'iu  calii.iir  liU*  the  interference  of  the  Court  by  in- 
junction,  and  if  then;  is,  ilie  same;  is  denied  by  the  answer. 

I  I  tiuis-iiMpidlv  sket.ehin'r  tiie  hisforv  of  this  cause,  I  have  said 
n.i'.h'ii'T  ."hon:.  ;!.,*  hill  lii.'d  bvihe  l>;nik  of  (.-harlcton,  in  the  Cir- 
cui  Cuurt  of  the  LTnited  tS.aies  nor  .diall  1  again  refer  to  it,  as  I 
consider  that  it  had  nothing  whatever  to  do  with  the  questioDB 


MILLI:DGEV1LLE,  NOVEMBER  TERM,  ISIS.      505 


Oeariu:;,  et  al.  vs.  TIio  Buik  (»f  Clwirlcston,  e/ «/. 


subTnitted  in  the  record.  I  dismiss  altogether,  the  question  wheth- 
er the  equity  of  the  hill  is  denied  by  the  answer,  because  it  will 
be  seen  that,  acconling  to  the  view  we  have  taken  of  this  cause, 
the  consideration  of  that  question  is  unnecessary. 

The  questions  submitted  for  our  revision  by  this  writ  of  error, 
are  important,  inasmuch  as  they  relate  to  the  jurisdiction  of  our 
own  Courts-: — the  rights  of  citizens  of,  and  corporations  located 
in  foreign  States,  and  to  that  comity  between  independent  States, 
w^hich  all  civilized  people,  under  different  governments,  have  ob- 
served towards  each  other.  They  are,  however,  not  new.  Wc 
have  the  lights  of  many  years  to  guide  us  in  our  pursuit  of  truth 
and  justice.  Th(»y  seem  to  us  to  bo  well  settled  by  the  opinions 
of  learned  men,  and  by  the  solemn  adjudications  of  Courts  of  the 
most  commanding  authority,  both  in  our  own  country  and  in  Eng- 
land. It  is,  therefore,  with  some  confidence  in  the  rectitude  of 
our  judgment,  that  I  address  myself  to  the  discussion. 

I  shall  inquire — 

1st.  Whether  the  Bank  of  Charleston,  being  a  corporation, 
existing  by  tirtue  of  a  charter  from  the  State  of  South  Car- 
olina, and  located  in  that  State,  is  concluded  by  the. decree  in  fa- 
vor of  William  Dcaring. 

2d.  If  it  be  not  concluded  by  that  decree,  then,  whether  there 
is  anythiniT  in  its  bill,  to  authorize  an  injunction  to  stay  the  exe- 
cution of  that  dc^cree  ? 

3d.  What  is  the  effect  of  that  decree? 

In  relation  to  the  first  inquiry  I  remark,  that  whether  the 
Bank  of  Charleston  is  or  not  concluded  by  the  decree,  depends 
npon  the  question,  whether,  in  the  case  made  by  Dea ring's  bill, 
the  Superior  Court  of  Richmond  county,  had  jurisdiction  over  a 
foreign  corporation  ?  If  it  had,  and  there  was  notice  to  the  Bank 
of  Charleston  of  the  pendency  of  the  suit  against  itself,  brought 
in  the  Courts  of  Georgia,  it  is  concluded,  and  can  aver  nothing 
against  the  decree  in  that  suit  rendered. 

[l.J  We  believe  that  there  is  no  law  of  force  in  this  State,  au- 
thorising the  making  of  a  citizen  of  a  foreign  State  a  party  to  a 
suit  in  our  Courts,  so  as  to  conclude  such  citizen,  by  a  judgment 
or  decree  /;/  person  a  jn^  unless  he  voluntarily  appears  and  defends. 

And  that,  by  the  general  law,  and  by  the  comity  of  States,  the 
citizen  of  a  foreign  State,  cannot  be  made  a  party  to  a  suit  in 
Georgia,  so  as  to  be  estopped  by  a  judgment  against  him,  without 
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his  consent.  And  farther,  that  the  Bank  of  Charleston,  whether 
it  had  or  nor,  notice  of  the  pendency  of  the  bill  brought  against 
it,  in  the  Superior  Court  of  Richmond  county,  by  Dearing,  was 
not  a  ]>arty  to  the  same,  and  is  in  no  way  affected  by  the  decree 
had  in  that  cause;  and  that,  whatever  may  be  its  rights  in  and  to 
the  stock,  whicli  is  the  subject  matter  of  that  soit,  they  remain  as 
perfect  as  they  would  be,  if  no  such  decree  had  been  granted,  and 
it  may  litigate  its  lights  in  that  subject  matter,  in  the  Courts  of 
Georgia,  and  according  to  the  laws  of  this  State,  as  against  the 
claim  of  Dearing,  or  of  any  other  person,  and  may,  notwithstand- 
ing that  decree,  if  by  law  entitled  to  the  stock,  recover  from  Dear- 
ing the  dividends  thereon,  which  have  been,by  the  decree,  award- 
ed to  him. 

The  rule  of  Court,  the  publication,  and  the  order  to  make  the 
Bank  of  Charleston  a  paity,  and  to  take  the  bill  as  confessed,  do 
not,  it  is  scarcely  necessary  to  remark,  make  it  a  party,  without 
authonty  of  law  to  exercise  jurisdiction  over  it.  It  is  argued  that 
the  i*ule  of  Court  has  received  the  sanction  of  the  Legislature,  and 
therefore,  it  has  the  force  and  effect  of  law.  It  is  a  power  incident 
to  all  Courts,  unless  restrained  by  law,  to  adopt  what  we  usually  call, 
rules  of  practice.  It  is  unquestionably  true,  that  the  Superior 
Courts  of  Georgia,  holding  Chancei*y  jurisdiction,  have  the  right 
to  prescribe  the  manner  in  which  they  will  exercise  that  jurisdic- 
tion, unless  such  prescnption  be  in  conflict  with  the  laws  of  the 
land.  But  I  apprehend  no  one  has,  or  will  claim  for  our  Court 
of  Equity,  or  for  any  Court,  the  power  of  enlarging  or  limiting 
its  jurisdiction;  of  creating  a  right,  or  imposing  an  obligation; 
of  making  or  repealing  laws.  They  have,  of  coui*se,  no  legisla- 
tive powers.  The  largest  of  all  assumptions  of  power,  as  well  as 
the  most  absurd,  would  be  to  undeitake,  by  rule,  to  make  a  citi- 
zen of  a  foreign  State  subject  to  their  jurisdiction;  a  power 
which  able  men  have  denied  to  Legislatuies.  The  rule,  there- 
fore, singly  considered,  proves  nothing  in  the  view  I  now  take  of 
this  question.  That  it  subserves  a  valuable  purpose,  we  shall 
sec  hereafter.  Has  it,  however,  the  force  of  a  law  of  the  State, 
by  virtue  of  legislative  authority  conferred  upon  the  Courts,  or 
by  virtue  of  prospective  legislative  sanction  ?  We  think  not. 
The  Legislature  never  did  clothe  the  Court*  of  Georgia,  with 
any  legislative  authority.  If  the  Legislature  had  undertaken  to 
do  this,   there  could  bo   Httle   doubt   but    that  the  Act  which 
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conferred  the  power,  would  be  unconstitutional.  The  Constitu- 
tion of  the  State  inhibits  to  the  Courts,  legislative  power.  The 
departments  of  the  Goverament  are  made  separate  and  distinrt, 
and  the  Legislature  has  no  authority  to  transfer  to  the  Courts 
those  powers  which  the  Constitution  devolves  alone  upon  itself. 
The  Act  of  December,  1821,  makes  it  the  duty  of  the  Judges  of 
the  Superior  Courts  of  this  State,  to  convene  at  the  seat  of  gov- 
ernment once  in  each  year,  "  £ov  the  purpose  of  establishing  uni- 
fonn  rules  of  practice  throupfhout  the  several  circuits  of  this  State." 
Prince^  440.  The  object  of  this  Act  is  manifest.  Inasmuch  as 
the  Judges  of  each  of  the  circuits,  had  power  to  adopt  rules  of 
pi*actice  for  their  own  Couits,  and  the  practice  in  each  circuit  was 
therefore,  in  fact,  or  was  likely  to  be  vaiiant  from  what  it  was  in 
every  other  circuit,  very  much  to  the  annoyance  of  the  profession, 
and  to  the  injury  of  the  people,  to  remedy  that  evil,  by  making 
the  practice  unifonn  throughout  the  State,  the  Act  of  1821  was 
passed.  It  gave  sanction  to  such  rules  as  the  Courts  might  right- 
fully adopt,  and  to  none  others.  The  authority  conferred  upon  the 
Judges,  is,  "to  establish  uniform  iiilcs  of  practice,"  and  not  to  make 
laws  or  to  repeal  them.  We  have  before  held,  and  now  hold, 
that  this  Act  makes  all  such  rules  of  practice  as  the  Judges  may 
rightfully  adopt,  obligatory  upon  parties  htigant  in  their  Courts. 
To  this  extent  it  goes — no  farther.  If,  then,  the  rule  in  question 
be  claimed  to  confer  jurisdiction  upon  the  Courts;  to  cause  per- 
sons, or  corporations  not  before  liable  to  be  concluded  by  ti  eir 
judgments  and  decrees,  to  be  concluded  by  them  ;  it  has  for  such 
purposes,  in  our  judgment,  received  no  legislative  sanction.  If  it 
is  claimed  that  it  authoiises  the  making  of  parties^  who  could  not 
before  be  made  in  our  Courts  against  their  consent,  then,  we  say 
that  for  such  purpose  it  derives  no  sanction  from  the  Act  of  1S21. 
So  far  as  it  is  merely  a  rule  of  practice  and  no  law,  it  has  received 
the  sanction  and  affirmance  of  the  Legislature.  So  far  as  it  as- 
sumes to  have  the  authority  of  the  legislature,  it  is  a  nullity. 

The  Act  of  1838,  relied  on  in  the  argument  as  giving  the  sanction 
of  the  Legislature  to  the  2d  i-ule  in  Equity,  makes  certain  the  time 
of  publication,  which  the  rule  leavs  indefinite,  and  which  was 
therefore  within  the  discretion  of  the  Court.  It  enacts  nothing,  but 
that  publication  once  a  month  for  four  months,  shall  be  held  suf- 
ficient. The  remarks  already  made  on  the  Act  of  1821,  apply 
with  equal  pertinency  to  this  Act.     It  may  be  considered  as  an 


508  SUPREME  COURT  OF  GEORGIA. 


D^arinL',  tt  al.  vx.  The  Bank  of  CliiirlrstdU,  et  aJ. 


approval  of  the  rule,  so  far  as  it  operates  rricrely  as  a  rule  of  prac- 
tice, and  no  farther. 

The.ii^rl  iiile  in  Equity  is  in  the  following  words:    "  Wlien  a 
defendant  or  defendants  reside  out  of  a  county  in  wliich  a  bill 
onginatcs  and  is  sanctioned,  which   fact  must  be  venfied  by  affi- 
davit, the  Couit,  or  Judge  at  Chambers,  shall  pass  such  order  for 
appearance  and  answer  as  the  distance  of  the  defendant's  resi- 
dence shall  warrant ;  service  or  publication  of  which  order,  accor- 
ding to  the  exigency  thereof,  shall  be  deemed  a  sufficient  semce 
to  compel  an  appearance,  and  subsequent  proceedings  shall    be 
the  same  as  if  the  defendant  or  defendants  hud  been  sei^ved  with 
process  by  the  Sheiiff  of  tho  county  where  the  subpoBua  is  made 
returnable.     And  if  it  shall  appear  by  affids^vrt,  that  a  defendant 
is  absent  from  the  State,  or  cannot  be  found  therein,  service  may 
be  peifected  by  publication  in  a  public  News-paper,  upon  the  or- 
der of  the  Court,  requiring  him  to  appear  and  answer  the  com- 
plainant's bill  in  such  time  as  the  Court  may  direct."     Uotchkiss, 
953.     I  introduce  tliis  rule  here  for  the   purpose  of  saying  that 
its  clauses^  all  except  the  last,  obviously  apply  to  defendants,  who 
arc  within  the   State.     The  first  provisions  apply  to  defendants 
who  reside  out  of  the  county  in  which  the  bill  originates.     The 
conclusion  fairly  drawn  from  the  words,  and  others  which  follow, 
is,  that  the  defendants  intended   are  such  as  reside   out   of  the 
county  where  the  bill  originates,  yet  within  the  State.     The  truth 
of  this  construction  is  demonstrated  from  the  fact,  that  in   tlie  last 
clause,   provision    is    made  for  perfecting    service    on     defen- 
dants "who  are  absent  from  this  State,  or  who  cannot  be  found 
therein."     It  is  worthy  of  note,  that  the  rule  no  where  speaks  of 
persons  or  defendants  who  reside  out  of  the  State»and  it  may  be 
well  questioned,  whether  the  convention   of  Judges  who  framed, 
intended  it  to  apply  to  non-residents,   or    citizens    of  a    foreign 
State.     In  practice,  I  know,  it  has  been  extended  to  them.     This 
rule  of  Court  is,  no  doubt,  based  upon  the  Act  o^  6tk  George  IL 
and  1  am  disposed  to  believe  that    the   Judges  considered  that 
Statute  as  their  warrant  for  establishing  it. 

[2.]  That  Act,  in  its  spirit,  if  not  in  its  details,  is  of  force  in 
Georgia.  So  far  as  it  can  be  applied  to  our  diiferentjaificial  or^ 
ganization,  our  adopting  Statute  makes  it  the  law  of  Georgia. 
The  conBtiiiction  I  have  suggested  of  our  rule,  makes  k  io  sub* 
stance  declaratory  of  the  English  Statute  of  George.     Now^tbat 
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Statute  has  been  considered  as  legal  aulhority  to  draw  a  non-ries- 
ident  within  our  juiisdiction,  and  as  sanctifying  the  proceedings 
bad  in  Bearing's  bill  against  the  Bank  of  Charleston.  Wo  do 
not  think  so.  It  applies  alone  to  the  subjects  of  Great  Biitain, 
and  adopted  by  us,  it  applies  alone  to  the  citizens  of  Georgia. 
Great  Britain  has  not  been  guilty  of  the  national  discourtesy,  not 
to  say  injustice  of  attempting  to  force  the  subjects  of  a  foreign  State, 
under  her  jurisdiction,  at  the  peril  of  losing  their  rights  under  her 
laws.  Nor  has  the  State  of  Georgia.  The  Act  of  5  George  IL 
provides,  that  if  a  defendant  in  Equity,  against  whom  any  subpoe- 
na or  other  process  shall  issue,  shall  not  cause  his  appearance  to 
be  entered  upon  such  process  within  such  time  and  in  such  man- 
ner as  it  ought  to  have  l>een  entered,  in  case  such  process  had 
been  di.ly  ser\'ed,  then  upon  its  being  made  to  appear  to  the 
Court,  by  affidavit,  that  such  defendant  is  beyond  the  seas,  or 
upon  enquiry  at  his  usual  place  of  abode,  he  cannot  be  found  so 
as  to  be  8er\'ed  with  process,  and  that  there  is  just  ground  to  be- 
lieve that  he  has  gone  out  of  the  realm  or  otherwise  absconds,  to 
avoid  service,  then  the  Court  may  make  an  order"  directing  and 
appointing  him  to  appear  at  a  cer.lain  day  therein  named.  It 
provides  farther,  that  within  fourteen  .days  such  order  shall  be 
published  in  the  London  Gazette,  &c.  and  if  he  does  not  appear 
within  tlie  time  limited  by  the  order,  or  within  such  farther  time 
as  the  Court  shall  appoint,  upon  proof  of  the  publication,  it  will 
order  the  plaintiff's  bill  to  be  taken  jyro  confc^ao,  and  make  such 
decree  thereon  as  shall  be  thought  just,  which  decree  may  be  ex- 
ecuted by  process  of  sequestration,  &c. 

In  all  such  cases  the  defendant  affected  by  the  decree,  if  he 
returns  to  the  i*ealm  or  becomes  publicly  visible  within  seven 
years  after  the  making  of  the  same,  shall  be  served  with  a  copy 
of  the  decree,  within  a  reasonable  time  after  his  appearance,  *or 
after  his  becoming  visible,  and  if  so  served  he  may  within  six 
months  after  such  service,  petition  for  and  have  a  re-hearing  of . 
the  cause,  and  if  he  fail  within  that  time,  so  to  petition,  the  de- 
cree shall  be  absolutely  confirmed  and  bar  all  claim  by  him.  If, 
howevdr,  he  is  not  served  with  a  copy  of  such  decree,  he  may,  at 
any  time  within  seven  years  from  the  time  the  dcciee  is  render- 
ed, petition  the  Court  for  a  re-hearing,  and  upon  giving  security 
for  costs,  he  is  permitted  to  answer,  and  the  cause  shall  be  re- 
heard. If,  however,  he  fails,  (not  being  served  as  before  stated, 
VOL   r.  65 
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with  a  copy  of  the  decree,)  to  apply  loi*  a  rehearing  within  seven 
years,  he  is  absolutely  baiTed. 

The  only  other  character  of  defendants  in  Equity,  contem- 
pbited  hy  the  Act  of  George  JI.  is  such  as  being  served,  are 
brought  into  Court  by  writ  of  Jt/ihea^  corpus.  As  to  tfaen^,  it  is 
ienacted,  that  if  being  so  brought  in,  they  refuse  or  neglect  to  en- 
ter their  appearance,  acco,Jxling  to  the  rales  of  the  Court,  or  to 
appoint  a  clerk  or  attorney  to  act  for  them,  the  Court  may  ap 
point  an  attorney  or  clerk  for  them,  and  take  such  farther  pro- 
ceedings in  the  cause  as  would  be  regular,  as  if  the  party  had  actu- 
ally appeared.  There  ai-e  farther  provisions  in  this  Act,  bat  I 
have  recited  all  those  which  characterise  the  persons  upon  which 
jt  is  intended  to  operate,  from  which  it  is  manifest  that  it  relates 
to  jfvhjects  of  Great  Britain,  who  being  still  within  the  realin, ab- 
scond to  avoid  regular  service,,  or  depart  the  realm  for  the  same 
purpose,  and  to  subjects  who,  beitig  brought  into  Cpurt  aAer  ser- 
vice by  writ  of  haheuj  vorpuSf  refuse  to  enter  appearance.  This 
construction  is  proven  to  be  the  true  construction » by  the  title  of 
the  Act,  which  declares  it  to  be  "an  Act  for  making  process  in 
Courts  of  Equity  effectual  against  persons  who  abscond  and  can- 
not be  feei-ved  therewith,  or  who  refuse  to  appear."  A  foreign 
citizen,  who  is  not  whilst  abroad  personally  subject  to  the  juris- 
diction of  a  State,  cannot  be  said  to  abscond.  It  would  be  ab- 
surd to  say  that  one  hides  from  the  service  of  process,  to 
which  he  is  not  liable.  Its  truthfulness  is  yet  more  manifest  from 
the  preamble  of  the  Act^  which  is  in  these  words:  "Whereas, 
sometimes  persons  have  withdrawn  themselves  beyond  the  seas, 
or  otherwise  absconded,  to  avoid  appearing  in  Couitsof  Equity, 
or  being  sensed  with  process  for  that  purpose,  or  being  brought 
into  Court  by  haheas  corpus,  hate  refused  to  appear,  for  remedy, 
&c/*  The  preamble  contemplates  persons  who  being  within 
seas,  w  thdraw  beyond  the  seas.  It  is  demonstrated  by  the  proviso 
•  to  the  Act,  which  dei-lares  that  it  shall  not  extend  to  any  person 
beyond  seas,  unless  it  shall  appear  to  the  satisfaction  of  the  Court 
by  affidavit,  that  such  person  had  been  in  England  within  two 
yeai-s  next  preceding  the  suing  out  of  the  subpoena.  If  it  can  be 
construed  to  apply  at  all  to  subjects  of  a  foreign  State,  it  can  ap- 
p^y  only  to  such  as  had  been  in  England,  within  two  years  next 
preceding  the  sninjnr  out  of  the  suhpcena.  If  it  does  apply  to 
sucii  persons,  it  cannot  apply  to  corporations  which  have  do  lo- 
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comotive  faculties,  and  which,  from  their  constitution,  can  bo  dom- 
iciled only  in  the  State  who:<e  sovereignty  creates  them.  In  no 
vicjw,  therefore,  of  this  Act,  does  it  affect  this  case  ;  but  if  it  did, 
under  its  provisions  the  Bank  of  Charleston,  with  notice  of  the  de- 
cree, would  have  six  months  within  which  to  review  it,  and  without 
notice,  seven  years.  And.  upon  cither  contingency,  its  bill  is 
within  time.  Schley^ s  Dtg.  366.  I  know  of  no  rule  of  practice, 
or  law  of  the  State,  except  those  laws  and  the  rule  I  have  remark- 
ed upon,  which  have  any  relevancy  to  the  power  claimed  for  our 
Courts  by  the  plaintiff*  in  error,  to  serve  by  publication,  and  bind 
by  their  decrees  an  inhabitant  of  a  foreign  State.  Such  a  power 
has  never  been  asserted  by  this  State.  Were  there  an  Act  of  the 
Legislature  conferring  upon  the  Courts  this  unwonted  authority, 
it  would  be  the  duty  of  this  Court  to  enforce  it,  however  we  might 
hold  it  wanting  in  respect  to  the  sovcrei^fy  of  other  States,  and 
riolative  of  that  comity  happily  now,  by  the  sanction  of  reason, 
justice  and  Christianity,  subsisting  between  the  civilized  nations  of 
the  earth.  When  I  come  to  speak  of  the  2d  rule  in  Equity  again, 
1  hope  to  show  that,  so  far  from  violating  the  rights  of  citizens  of 
other  States,  it  confers  upon  them  a  privilege  whilst  it  subi^rves 
the  convenience  of  our  own  people. 

[3.]  A  law  of  this  State,  were  there  such  a  taw,  which  would 
authorize  a  judgment  in  personamf  against  the  citizen  of -another 
State,  could  have  inherently  no  extra-territorial  effect.  Be- 
cause no  State  has  authority  to  execute  its  process  without  its  own 
limits,  and  could  not,  therefore,  effect  sei-vice  upon  a  foreign  citizen, 
and  it  is  revolting  to  every  enlightened  and  good  man's  sen.-e  of  just- 
tice,  to  determine  his  rights,  who  is  not  heard  in  defence  of  them. 
And  because  the  rights  of  sovereignty  require,that  the  citizen  of  each 
independent  State  should  be  liable  to,  and  be  protected  by,  the  laws 
of  the  State  to  which  he  owes  allegiance.  J^y  the  comity  of  Stales, 
the  laws  of  each  State  are  respected  in  foreign  States,  unless  they 
are  prejudicial  to  their  national  rights,  or  to  the  lights  of  their 
subjects. 

But  not,  if  they  are  so  prejudicial.  The  independence  of  every 
State  requires  that  all  other  States  should  concede  to  it,  the  right 
of  protecting  its  own  citizens  and  their  rights,  and  of  enforcing 
obedience  to  their  own  laws.  Without  this,  national  equality 
would  be  but  a  name,  and  without  this,  there  could  be  neither 
commerce,  treaties,  intercourse,  nor  faith  among  the  nations.     *'lc 


512  SUPREME  COURT  OF  GEORGIA. 

Dearing,  ei  al.  v».  The  Bank  of  Cbnrlestou,  et  at. 


is  difficult  to  conceive,   (says  Mr.  Story,)  upon  what  gTX)UDd  a 
claim  can  be  rested  to  give  to  any  municipal  laws  an  extra-territo- 
rial effect,  when  those  laws  ai*e  prejudicial  to  the  rights  of  other 
nations,  or  to  those  of  their  subjects.     It  would  at  once  annihi- 
late the  sovereignty  ond  equality  of  every  nation  which  should 
be  called  upon  to  recognise  and  enforce  them,  or  compel  it  to  de- 
sert its  own  proper  interests,  and  duty  to  its  own  suhjecta,  in  fa- 
vor of  strangers  who  were  regardless  of  both.     A  claim   so  na- 
ked of  any  principle,  or  inst  authority  to  support  it,  is  wholly  in- 
admissible.*'    Conflict  of  Laws  J  32.     These  principles  deny  to 
such  municipal  laws,  extra-territorial  effect,  whether  they  oper- 
ate upon  the  person  of  a  foreign  citizen  who  is  without  the  State 
which  enacts  them,  or  upon  his  property '  situate  outside  of  its 
limits.     And  they,  therefore,  repudiate  the  right  of  one  State,  by 
a  judgment  of  its  own  Courts,  to  conclude,  without  his  consent, 
the  right  of  a  foi-eign  citizen  to  litigate  his  claim   to  property  in 
its  jurisdiction.     This  last   proposition   has  liniitations,  some  of 
which  I  shall  presently  notice.     The  doctrine  asserted  by  the 
plaintiff  in  error,  therefore,  has  no  foundation  in  any  municipal 
law  of  Georgia.     1  enquire,  whether  there  is  any  principle  of  the 
Conimon  Law,  orof  ihe.laws  of  nations,  or  of  the  Federal  Con- 
,  Btitution,  from  which  it  can  derive  anv  sanction. 

This  (piestiou  is  not  affected  at  all  by  the  Constitution   of  the 
United  States.     The  States  of  the  Union,  so  far  as  the  merits  of 
this  question  are  concerned,  are  sovereign.     What  are   the  limi- 
tations of  their  sovereignty  as  political  communities,  it  would  be 
foreign  to  the  exigences  of  this  cause  to  enquire.     Mills  vs.  Dur- 
yce,  7    Crancli,  481.     3  M'heaL  234.     The  Constitution  of  the 
United  States  provides,  "  that  full  faith  and  credit  shall  be  given 
in  each  State,  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  State."     6W?.  U.   S.ar/^fSifi.     Declai^atory  of 
the  meaning  of  full  faith  and  credit.  Congress  has  said,  that  the 
judgments  of  State  Courts  shall  have  the  same   faith   and  credit 
in  other  States  as  they  have  in  the  States  where  they  are  ren- 
dered.    Act  of  Congress  of  2Gth  Maij,  1790,    Ch.  11.     2   Story's 
Coin,  on  the  Constitution,  Ch.  29,  sees,  1297  to  1307.     According 
U)  x\\v.  (lrci-ioii<  niidpr  the  Constilution  and  law  of  Congress,  no 
now  power  \<  cor.r.iTfd  nj)on  the  Stales.     The  Constitution  reg- 
ulates ihu  uilcci  ol  iheii  ucknovvktiged  jurisdiction  over  the  per- 
sons and  things  within  their  limits.     Foreign  judgments  are  put 
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upon  the  footing  of  domestic  judgments,  as  evidence.  The  juris- 
diction of  the  Court  in  which  a  foreign  judgment  is  rendered^ 
whether  it  was  obtained  by  fraud,  and  the  right  of  the  State  in 
which  it  was  rendered,  to  exercise  authority  over  its  subject  mat- 
ter or  the  parties  to  it,  may  be  enquired  into.  So  that  the  Con- 
stitution leaves  this  question  where  we  find  it — it  is  still  a  ques- 
tion of  jurisdiction  and  State  authority.  t<tory*a  Coif,  of  Laws, 
sec.  609.  Storf/s  Com*s  on  the  Constitution^  sees.  1:297  to  1307. 
S  Johns.  R.  173.  6  Pick.  237.  9  Mason,  AG2.  6  Wend.  447. 
9  Serg.  4  Rairl.2G0.  10  //;.  240.  1  IllH.  S.  C.  R.  155.  2  Ih. 
302,  358.  4  Conn.  R.  380.  Latine  vs.  Clements,  admW,  3  Kelly, 
428,  429. 

This  is  not  the  case  of  a  creditor  seeking  to  enforce  payment 
of  a  debt  due   by  a  foreigner,  by  seizing  and  applying  his  proper- 
ty, found  withiri  this  State.     The  jurisdiction   of  our  Courts  of 
Law  and  of  Equity,  over  property  of  a  non-resident  debtor,  for 
such  a  purpose  is  unquestioned.     It  may  be  attached  or  sold  to 
pay  debts  by  a  decree  in  Chancery.     Our  Statute  laws  subject  it 
by  process  of  attachment.     And  the  riii^ht  to  do  so   is  recognised 
by  the  laws  of  nations,  and  is  a  necessary  incident  of  sovereignty. 
Not  only  may  the  property  of  a  non-resident  be  so  applied,  but 
his  credits  also.     Money,  for  example,  due  him  by  third  persons. 
As  at  law  in  our  State  by  garnishment.     This  is  an  exception  to 
the  general  proposition,  that  the  rights  of  an  inhabitant  of  a  for- 
eign State,  in  property  within  the  jurisdiction  of  anollier  State, 
are  not  concluded  by  a  judgment  there.     A  judgment  in  attach- 
ment, is  however,  in  the  nature  of  a   proceeding  in  rem,  and  is 
conclusive  only  upon  the  property  seized.     It  has  not  the  effect 
of  a  judgment  in  personain,  and  has  no  extra-territorial  effect,  ex- 
cept as  to  that  property.     In  the  Courts  of  the  State  where  the 
debtor  resides,  it  is  not  evidence  of  a  debt  which  can    be  there 
enforced  upon  him  personally.   If  he  appear  and  defojid,  the  rule 
is  usually  held  different,  but  able  jurists  have  doubted  whether 
appearance  would  enlarge  the  effect  of  a  judgment.     Sec  the 
able  opinion  of  Mr.  Ch.  J.  Parsons,  in  Bissell  vs.  Briggs,  9  Mass, 
R,  468.     In  ail  such  cases  as   1   am  now  considering,  the  idea 
of  notice  to  the  defendant,  is  studiously  maintained;  so  averse  are 
the  Courts  from  giving  judgment — fiom  exercising  a  rightful  ju- 
risdiction even,  *•  behind  one's  back."     For  in   attachment,  the 
seizure  of  the  property  is  considered  as  notice  to  all  the  world, 
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as  in  proceedings  in  Courts  of  Aclmiralty.  Story* s  Conflict  of 
Latus,  440,  441.  Ilcfin/  on  Foreign  Laws,  cL  8,  9, 10,  page  54 
to  71.  Dovglms  vs.  Forest,  4  B'mg,  R.  G86  to  701.  5  Mason  R. 
35.  P/«i//:5  vs.  Holker,  1  Pa//.  2C1.  5  JflA»«.  ^  37.  13  B,  192. 
8  iA.  86.  9  Mfiss.  R,  462.  3  Bnrge  on  CoL  if  For.  Law,  part  2, 
ch.  24,  page  1016  to  1019. 

I  have  stated  that  this  is  not  a  proceeding  in  Equity,  by  a  cred- 
itor, to  apply  the  property  of  a  non-resident  debtor.  It  is  im- 
portart  to  know  precisely  the  relations  of  the  parties  to  each 
other,  and  to  the  subject  matter.  Then,  briefly, '  the  record  dis- 
closes that  William  Dealing  was  a  judgment  creditor  of  Samuel 
H.  Peck,  and  believing  that  ceitain  stock,  which  he  bad  owned, 
of  the  Aug.  Ins.  &  3^nking  Co.  which  stood  on  the  transfer  books 
^  of  that  Company,  in  the  name  of  A.  G.  Rose,  cashier  of  the  Bank 
of  Charleston,  was  liable  to  his  judgment,  caused  it  to  be  levied 
on  and  to  be  sold  by  the  sheriff,  he  becoming  the  purchaser.  The 
Ins.  &  Banking  Co.  declining  to  execute  a  ti*ansfer  to  him,  he 
brings  his  bill  against  that  Company,  to  compel  a  transfer,  and 
making  the  Bank  of  Charleston  a  party,  asks  that  it  may  be  per- 
petually enjoined  from  prosecuting  its  claim  to  the  stock.  Now 
this  is  a  proceeding  by  a  creditor  in  the  first  instance,  to  apply  the 
property  by  levy  and  sale  under  execution,  of  his  resident  debtor, 
to  the  satisfaction  of  his  debt.  Acquiring  a  title,  as  his  bill  charg- 
es, to  that  property,  his  bill  is  filed  against  the  Ins.  &  Banking  Co- 
who  alone  could  make  the  transfer,  for  the  purpose  of  com- 
pelling the  tran^^fer,  to  which  bill  fhe  Bank  of  Charleston, 
holding  a  claim  to  the  stock  adverse  to  his,  growing  out 
of  a  prior  conveyance  to  it,  and  being  a  foreign  corpora 
tion,  is  sought  to  be  made  a  party,  and  to  be  concluded  by  the  de- 
cree. The  sura  of  it  is,  that  in  a  proceeding  between  citizens  of 
this  State,  the  inhabitant  of  a  foreign  State  is  collaterally  called  in 
to  litigate  its  rights  in  the  subject  matter,  and  it  is  bejd  by  ther 
plaintiff  in  error^  that  being  so  called  in,  and  service  being  per- 
fected on  it  by  publication,  its  rights  are  forever  concluded  by  the 
decree  rendered  in  that  proceeding. 

From  this  statement,  it  is  plain  that  the  recognised  l.iw,  which 
enables  a  creditor  to  subject  the  property  of  his  non-resident  debt- 
or to  the  payment  of  his  debt,  docs  not  apply  to  this  case.  The 
relation  of  creditor  and  debtor  does  not  obtain  between  Dearing' 
and  the  Bank  of  Charleston. 

The  position  of  the  "p\a\t\\\^  \w  ei-ror.  Is  rested  upon  the  general 
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doctrine  tliat  the  juiisdictron  of  our.  Courts  may  be  exercised  over 
all  property  witliin  its  limits,  and  wbcii  exercised,  is  conclusive 
upon  all  the  world  It  must  be  final,  and  bind  all  claimants, 
both  in  our  own  State,  and  in  all  foreign  States,  provided  the 
claimants  have  notice. 

[4.]  That  a  decree  will  bind  all  the  citizens  of  Georgia,  who  are  par- 
ties to  it,  generally,  is  true.  That  judgments  in  rem  bind  the  citizens 
of  foreign  States,  is  true;  that  jurisdiction  over  persons  who  are  citi 
zena  of  a  foreign  StQte,  who  may  be  within  the  State  of  Georgia,  may 
be  exercised  to  a  limited  extent  by  our  own  Courts,  is  also  ti*ue.  And 
it  is  farther  true,  that  the  juristlicfion  of  our  Courts  is  co-extensive 
with  the  sovereignty  of  the  State,  embracing  the  property  and  per- 
sons within  its  limits.  But  it  is  not,  in  our  judgment,  tme,  that 
the  exercise  of  jurisdiction  over  property,  does,  (except  in  a  cer- 
tain class  of  cases  to  which  this  case  does  not  belong,)  conclude 
the  rights  of  a  foreign  citizen  in  and  to  that  property.  If  the  Leg- 
islature of  Georgia  had  authorised  upon  personal  sei'vice  a  judg- 
ment in  inritiim,  against  a  foreigner,  the  local  tribunals  might 
give  effect  to  it.  But  there  is,  as  I  hope  I  have  proven,  no  law 
which  goes  to  that  extent  in  Georgia.  "  A  nation,  (to  use  the 
language  of  Mr.  Stoi*y,)  within  whose  territory,  any  personal  prop- 
erty is  actually  situate,  has  as  entire  dominion  over  it  while  there- 
in, in  point  of  sovereignty  and  jurisdiction,  as  it  has  over  immoveable 
property  situate  there.  It  may  regulate  its  transfer,  and  subject 
it  to  process  and  execution,  and  provide  for  and  control  the  uses 
and  disposition  of  it,  to  the  same  extent  that  it  may  exert  its  au- 
thority over  immoveable  property."  Conflict  of  hawny  462.  1 
*Atk.  19.     3  Gill  Sf  Johns.  504,509.     2  McCord  Ch.  R.i35. 

[5.]  This  is  the  broad  and  comprehensive  inie  on  the  one  hand — 
on  the  other  hand,  the  rule  is  finnly  fixed,  t/tat  no  sovereignty  can 
extend  its  process  beyond  its  territorial  limits,  to  svhject  either  per- 
sons  or  property  to  its  judicial  decisions.  This  is  the  rule,  by  the 
laws  of-  nations — by  the  Common  Law,  and  is  recognized  by  the 
American  Courts.  Dig.  Lib.  2  tit.  1,  1,  20.  1  Bou/lenois  Pr. 
Gen.  Ij  2,  page  2,  3.  Vattel,  B.2,  Ch.  8,  sect.  84.  Picket  vs. 
Swan,  5  Mason  R.  35,  42.     Conflict  of  Laws,  450,  sect.  539. 

[6.]  Between  these  two  propositions  there  is  an  apparent  conflict 
— none,  I  apprehend,  real.  To  apply  them  to  tUe  case  before  us. 
The  firet  asseits  the  jurisdiction  of  the  Superior  Court  of  Rich- 
mond county,  over  the  stock,  the  property  which  is  the  subject 
matter  of  Dcaring^s  bill.     Its  situs  is  in  Georgia — ^the  sovereignty 
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of  the  State  is  over  it,  and  the  junsdiction  of  the  Courts  is  co-ex- 
teijsive  with  its  sovereignly.  The  second  denies  to  the  sovereign- 
ty of  Gcorpfia,  the  right  to  extend  its  process  beyond  the  limits  of 
the  State,  and  to  subject  foreign  persons  to  its  judicial  decisions. 
The  former  seems  to  conclude  the  Bank  of  Charleston — the  latter 
to  exem])t  it  from  tlie  operation  of  the  decree.  If  the  decree  can 
bind  the  Bank  of  Charleston  at  all,  it  must  be  as  a  judgment  fVi 
l)crsonam.  It  cannot  be  pretended  that,  as  to  the  Bank,  it  is  a 
judgment  in  rem.  May  not  this  apparent  conflict  be  reconciled 
by  referring  to  the  effect  of  the  acknowledged  jurisdiction  of  the 
Court  over  property,  ujion  citizens  of  the  iStatel  A  deci*ee  of  the 
Court,  vesting  property  in  a  complainant,  is  not  conclusive 
upon  a  citizen  who  was  not  served,  and  was  not  a  party  to  that 
decree.  Yet  is  the  jurisdiction  of  the  Court  the  less  absolute 
over  property,  because  of  that  fatt  ?  Just  so,  as  to  foreigners;  if 
they  are  not  parties  to  a  decree,  they  arc  not  bound  by  it.  Yet  is 
the  juiisdiction  of  the  Couit  over  their  property,  the  less  absolute 
because  of  that  fact  ]  The  tmth  is,  that  at  the  door  of  every  tem- 
ple of  the  laws  in  this  broad  land,  stands  justice,  with  her  prelimi- 
nary requirement  upon  all  administrators — "  you  shall  condemn 
no  man  unheard.'*  The  requirement  is  as  old  at  least,  as  magHa 
charta.  It  is  the  most  precious  of  all  gifts  of  freedom,  that  no 
man  be  disseised  of  his  property,  or  deprived  of  his  liberty,  or  in 
any  way  injured,  **nisi  per  legale  judirivm  parium  suorym,rel  per 
legem  terrcp."  Now,  you  cannot  bring  a  foreigner  into  the  Courts 
of  Georgia,  to  answer  to  a  proceeding  against  him  personally, 
without  his  consent.  Against  it  lies  an  absolute  prohibition, 
founded  in  the  rights  of  sovereignty,  and  sanctioned  by  the  usage 
of  the  civilized  States  of  the  world.  If,  then,  he  does  not  come 
in  voluntaiily,  served  or  not,  he  is  no  party — he  is  condemned  un- 
heard, and  the  rights  of  sovereignty  are  but  political  and  judicial 
figments.  Whilst,  therefore,  the  juiisdiction  over  property  is 
conceded,  as  a  necessary  attribute  of  sovereignty,  it  must  be  so 
exercised,  as  to  conclude  no  one  unheard.  When  it  is  exercised, 
as  in  this  case — as  in  the  case  of  citizens,  just  now  put,  what  then? 
WTiy,  its  decrees  bind  the  parties  defendants  and  protect  them, 
and  it  clothes  the  parties  plaintiffs  with  rights  which  may  remain 
forever  good,  but  which  are  liable  to  be  impugned  by  any  one 
who  was  not  a  party,  by  proceedings  properly  instituted  for  that 
pui*pose,  whether  citizen  or  foreigner.     Aud  to  this  end,  the  halls 
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of  justice  are  always  open.  But  moi-e  of  this  horeaAer.  In 
Picquet  vs.  Swan^  Judge  Story  declares,  "the  CourtH  of  a 
State,  however  general  their  juiisdictioiis  are  necessarily  con- 
fined to  the  territoiial  limits  of  the  State.  Their  process  can- 
not be  executed  beyond  those  limits,  and  any  attempt  to  act 
upon  persons  or  things  beyond  them,  would  be  deemed  an 
usurpation  of  foreign  sovereignty,  not  justified  or  acknowl- 
edged by  the  laws  of  nations.  Even  the  Court  of  Kinsr** 
Bench  in  England,  although  a  Courtof  general  jurisdiction,  never 
imagined  that  it  could  serve  process  in  Scotl-andf  i/<  land,  or  the 
Colonies,  to  compel  an  appearance,  or  justify  a  judgment  against 
persons  residing  therein,  at  the  time  of  ccmmiencing  suit.  This 
results  from  the  general  principle,  that  a  Court  erected  within, 
or  for  a  particular  territory,is  bounded,  in  the  exercise  of  its  power, 
by  the  limits  of  such  territory.  It  matte ra  not  whether  it  be  a 
State,  a  Kingdom,  a  Country  or  a  City,  or  other  local  district.  If 
it  be  the  former,  it  is  necessarily  bounded  and  limited  by  the  sov- 
ereignty of  the  Government,  itself,  which  cannot  be  extra-territo- ' 
rial;  if  the  latter,  then  the  judicial  interpretation  is,  that  the 
sovereign  has  chosen  to  assign  this  special  limit,  short  of  his  gen- 
eral authority." 

Again,  he  says,  "  Nor  would  it,  in  such  ca^(e,  vary  the  le^al  re- 
sult, that  the  party  had  actual  notice  of  the  suit,y(^r  Jteis  not  hound 
to  appear  to  it.  No  sovereign  has  a  just  right  to  issue  such  a  no- 
tice, and  thereby  acquire  a  jurisdiction  to  draw  a  party  from  bis 
own  proper  foiiim,  ad  aliud  examen.    5  Masfm,  35. 

[7.j  If  the  2d  Rule  in  Equity  attempts,  at.al),  to  draw  foreign 
citizens  within  the  jurisdiction  of  the  State,  which  we  disclaim,  it 
is  upon  the  principle,  as  it  is  called,  of  a  citation  ^iis  et  modis. 
That  18,  to  cite  the  non-resident  defendant  to  appear,  by  publican 
tion,  in  the  London  Gazette,  as  in  England,  or  in  the  Chronicle  ^T 
Sentinelf  at  Augusta,  as  in  this  case,  or  by  posting  an  edictal  cita- 
tion at  the  Key  in  Leith,  or  at  the  market  cross  at  Edinburgh 
and  the  pier  and  shore  of  Leith,  as  in  Scotland — citation,  by 
toays  and  means,  or  by  hook  and  by  rrook,  as  our  learned  and  fa- 
cetious brother  Petigru  had  it  in  the  argument.  Some  nor  ions, 
it  is  true,  have  resorted  to  such  devices.  iJut  ihev  havt-  ))Cori 
held,  even  when  sanctioned  by  Municipal  Law,  not  to  coiifur  ju- 
risdiction over  non-resident  defendants.  In  cespect  to  i^uit.s  m 
personam,  instituted  upon  this  plan,  Mr.  Story  says,  **  there  is  no 
▼OL.  ▼.  66 
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pretence  for  saying  that  such  modes  of  proceeding  can  confer 
any  legitimate  juinsJiction  over  foreigners  who  are  non-residents, 
and  who  do  not  appear  to  answer  the  suit,  whether  they  have  no- 
tice of  the  suit  or  not."  Conflict  of  Laws,  457,  *58.  At  Common 
Law,  this  question  is  settled,  in  the  leading  case  of  Buchanan  rf. 
Ruclcer,  In  that  case,  a  judgment  was  obtained  in  the  island  of 
Tobago,  against  a  party  *^* formerly  of  the  city  of  Dunkirk,  and 
now  of  the  city  of  London,"  who  was  cited  to  appear,  and  servic  "■ 
perfected  by  nailing  a  copy  of  the  declaration  on  the  Court-Hoase 
door  in  the  island  of  Tobago.  Upon  which  sei-vice,  he  failing  to 
appear,  judfi^nient  was  given  against  him.  This  judgment  was 
attempted  to  be  sustained  in  England,  upon  the  ground  that  the 
local  law  of  Tobago,  authorized  it.  Lord  Ellenborough,  upon 
the  trial  in  England,  said,  "  By  persons  absent  from  the  island, 
must  necessarily  be  understood,  persons  who  have  been  present 
and  within  the  jurisdiction,  so  as  to  have  been  subject  to  the  pro- 
cess of  the  Couit.  But  it  can  never  be  applied  to  a  person,  who, 
from  aught  that  appears,  never  was  present  within,  or  subject  t6 
the  jurisdiction.  Supposing,  however,  that  this  Act  had  said  in 
terms,  that  though  a  person  sued  in  the  island,  never  had  been 
present  within  the  jurisdiction,  yet,  that  it  should  bind  him,  upon 
proof  of  nailing  up  the  summons  at  the  Court-Hoose  door,  how 
could  that  be  obligatory  upon  the  subjects  of  other  countries? 
Can  the  island  of  Tobago  pass  a  law  to  hind  the  rights  of  the  tchole 
world  ?  Would  the  world  submit  to  such  an  assumed  jarisdic- 
tion  ?"  9  East,  192  to  194.  In  the  case  of  Willsvs,  Duryee.the 
questions  were  diffei^ent  to  what  they  are  here,  and  turned  upon 
different  principles.  In  that  case,  Mr.  Justice  Johnson  delivered 
a  dissentient  opinion,  from  which  I  extract  the  following  strong 
and  true  paragraph — "  There  are  certain  eternal  principles  of 
justice,  which  never  ought  to  be  dispensed  with,  but  when  com- 
pelled by  some  Statute.  One  of  these  is,  that  jurisdiction  cannot 
be  justly  exercised  by  a  State  over  property  not  within  the  reach 
of  its  process,  nor  over  persons  not  owing  them  allegiance,  or 
not  subjected  to  their  jurisdiction,  by  being  found  within  their 
limits."  7  Cranchy  481.  In  Grignon^s  Lesste  vs.  Astor,etaL  the 
Supreme  Court  of  the  United  States  declare,  "this  is  the  line 
which  denotes  jurisdiction,  and  its  exercise,  in  cases  in  personam — 
when  there  are  adverse  parties,  the  Court  must  have  power  over 
the  subject-matter  and  the  parties."  2  Howard's  8.  C  i?.  338.   in 
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Borden  vs,  Fitck,  Thompson,  Chief  J.  discusses  the  question  un- 
der consideration  with  great  ability.  He  says,  "  to  give  any  bind- 
ing effect  to  a  judgment,  it  is  essential  that  the  Couit  should  have 
jurisdiction  of  the  person,  and  the  subject-matter — the  want  of 
jurisdiction  makes  it  utterly  void  and  unavailing  for  any  purpose." 
15  Johns.  141. 

It  would  be  an  imperfect  conception  of  the  view  we  have  en- 
deavored to  present  of  this  case,  to  suppose  that  we  consider  the 
decree  in  favor  of  William  Dealing,  in  the  light  of  an  interlocu- 
tory judgment,  so  far  as  the  Bank  of  Charleston  is  affected  by  it, 
which  may  be  opened  £ov  a  re-hearing,  at  the  instance  of  that  cor- 
poration. We  hold  it  a  mere  nullity.  In  the  language  of  Par- 
sons, Chief  J.  in  Bissellvs.  Briggs,  **no  credit,**  is  to  be  given  to 
it.  According  to  Judge  Reeve,  in  Grumon  vs.  Raymond,  1  Day* 9 
Conn.  R.  40,  it  is,  "  as  though  there  was  no  Court."  Being  a  nul- 
lity, it  in  no  way  affects  the  rights  of  the  Bank.  If  it  had  been 
rendered  in  this  State  by  authority  of  law  here,  it  would  be 
conclusive  on  the  Bank,  whilst  in  Carolina  and  in  all  other 
States,  it  would  be  held  a  nullity;  but  being  without  authority  of 
law  in  Geoi^ia,  it  is  equally  void  here  as  elsewhere.  10  Coke, 
70."  9  East,  192, 194.  3  V^es.  170.  S.  C.  5  Ves.  276.  1  Star. 
525.  2  Barn.  Sf  Adol  951.  5  Bing.  N.  C.  208.  4  Barn.  Sf  Cress. 
625.  5  Clarke  Sf  Fin.  1,  20.  21.  3  Perr.  Sf  Dav.  143.  8  Johns. 
194.  15  lb.  121.  9  Mass.  462.  7  Cranch,  481,486.  5  Mas.  35. 
8  Mass.  473.  Story*s  Conjl.  of  Laws,  sec.  546,  547,  548.  Kirby, 
119.  5  Johns.  2,  41.  1  Day,  Conn.  R.  429  to  449.  2  McCord*s 
CA. /2.436,437. 

It  has  been  already  intimated,  that  if  the  citizen  of  a  foreign 
State  should  appear  and  defend  a  suit,  and  a  judgment  in  person- 
am should  be  rendered  against  him,  he  would  be  concluded  by 
it.  He  may  waive  his  e)Lemption  from  the  jurisdiction,  and  being 
heard,  could  aver  nothing  in  any  tnbunal,  against  the  judgment.  - 
Directly  to  this  point,  see  the  case  of  Picquet  vs.  Swan,  .5  Mason, 
R.  35,  and  1  Denio,  91. 

Nor  does  the  opinion  we  now  express  make  void  the  2d  mle 
in  Equity.  For  certain  purposes  it  remains  in  full  effect.  It 
cannot  legalise  a  judgment  against  a  non-resident,  who  has  nev- 
er been  within  the  Slate,  but  has  the  same  useful  operation  that 
the  Statute  5  George  IL  has  in  England.  It  provides  the  means 
of  making  citizens  of  this  State  parties,  who  abscond  or  dcpait 
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from  the  State  to  avoid  service  of  the  process  of  the  Court,  and 
thus  avoids  delays  f»f  justice,  by  compelling  complainants  to  pro- 
ceed, and  defeating  pleas  in  abatement  fornon-joinder of  paitiet. 
A  foi'eio^n  citizen  in  Georj^a,  is  amenable  to  the  jarisdiction  of 
our  Couits.  If  such  an  one,  having  been  in  the  State  at  the  time 
suit  is  instituted  airainst  him,  departs  from  the  State  to  avoid  ser- 
vice, and  to  evade  the  jurisdiction  of  the  Court,  I  am  not  prepa- 
I'ed  to  say  but  tliat  he  may  \\e  made  a  party  by  publication  under 
this  rule,  and  would  be  concluded  by  a  judgment.  What  is  the 
extent  of  the  jurisdiction  of  our  Courts,  over  a  foreign  citizen, 
resident  in  Georgia,  or  temporarily  within  its  limits,  I  shall  not 
now  inquire.  I  mean  only  to  say,  that  service  of  process  upon 
him,  in  the  case  put,  under  the  rule,  would  make  him  a  party, 
and  the  judgment  would  bind  him  to  the  extent  of  that  jurisdie- 
tion.  Again,  the  rule  is  wise  and  beneficial,  and  even  benigimt, 
in  this,  that  it  affords  the  means  of  notice  even  to  citizens  of  a 
foreign  State,  who  have  never  been  within  the  State,  and  are  not 
subject  to  our  sovereignty  and  to  the  processes  and  judgments  of 
our  Courts,  by  wiiich,  if  they  thiuk^proper  so  to  do,  they  may 
appear  and  answering,  avoid  the  necessity  of  instituting  new  and 
independent  proceedings.  It  extends  to  them  valuable  facilities. 
So  that  we  do  not  make  void  the  rule,  but  establish  it. 

The  effect  of  the  decree,  as  a  judgment  against  the  Augusta  In- 
surance and  Biinking  Co.  and  upon  the  stock  and  dividends 
awarded  to  Dearing,  is  di^tclosed  necessarily,  in  what  has  been 
already  said.  Tlie  jurisdiction  over  the  property  and  the  com- 
pany, is  not  deined.  As  between  the  Company  and  Deanng,  it 
is  conclusive.  It  settled  all  the  equities  between  them,  and  must 
operate  as  a  protection  to  the  Company,  not  only  against  Dear- 
.  ing,  hut  also  us  against  the  Bank  of  Charleston,  in  this  cause, 
it  seems  to  stand  in  the  position  of  a  custodium  of  the  stock — it  is 
treated  in  the  decree,  as  the  depository  of  the  dividends.  The 
decree  directs  ii  to  transfer  the  one,  and  pay  the  other  to  Deanng. 
Being  compelled  l»y  a  Court  of  competent  jurisdiction  to  do  these 
things,  it  must  he  protected  by  its  judgment,  and  being  notified 
and  heard,  it  must  also  be  concluded.  As  between  Dearing  and 
the  Uank  of  Charleston,  he  takes  the  decree,  **valcre  quamtwm 
valerc  possity  Ho  certainly  gets  by  his  purchase  and  the  execu- 
tion of  his  decree,  the  interest  m  the  stock,  whatever  that  may 
be,  which  Peck,  the  defendant  in  execution,  had.     If  the   Bank 
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of  Charleston  has  a  title  to  the  stock,  better  by  the  laws  of  the 
land  than  his,  or  an  incumbrance  upon  it  prior  in  time  and  supe- 
rior in  legal  effect,  to  his  title,  or  to  his  claim,  as  the  creditor  of 
Peck,  Dearing*s  title  or  claim  must  yield  to  the  title  or  the  in- 
cumbrance of  the  Bank,  whenever  that  institution  shall  properly 
Bssert  its  title  or  its  incumbrance. 

It  only  remains  for  me  to  inquire  whether  there  is  anything  in 
the  bill  filed  by  the  Bank  of  Charleston,  to  authorize  the  Court 
to  enjoin  the  execution  of  Dearing's  decree?  We  have  seen 
that  that  bill  was  filed  to  set  up  the  claim  of  the  Bank  to  the  stock 
in  question,  and  the  dividends  due  thereon,  and  to  enjoin  the  ex- 
ecution of  Bearing's  decree.  Upon  the  doctrine  settled  by  this 
decision,  to-wit :  that'  as  to  the  Bank  of  Charleston,  it  is  no  decree; 
the  transfer  unde .  it  is  a  matter,  in  itself,  of  no  consequence.  The 
plenary  execution  of  it,  would  not  make  it  a  decree.  Then,  as 
now,  it  would  be  a  nullity.  The  gniund  upon  which  the  injunc- 
tion is  asked,  is,  that  the  Bank  of  Charleston  was  not  notified — 
is  not  amenable  to  the  junsdiction  of  the  Court,  and  is  not  conclu- 
ded by  the  decree.  As  to  notice,  that  is  not  to  be  considered, 
since  we  hold,  that  with  or  without  notice,  the  Bank  is  not  con- 
cluded. The  fact  that  the  Bank  of  Charleston  is  not  concluded 
by  the  decree,  because  an  inhabitant  of  a  foreign  State,  is  not,  of 
itself,  sufficient  to  authorize  the  injunction.  No  other  gix)und  or 
cause  for  the  injunction  is  set  forth  in  the  bill  of  the  Bank.  At 
the  same  time  that  we  so  rule,  we  do  not  say  that  the  Bank,  upon 
a  case  made,  would  not  be  entitled  to  an  injunction  against  the 
execution  of  the  decree,  or  against  Dearing,  when  it  is  executed. 
The  injunction  must  depend  upon  those  general  principles  which 
regulate  that  process.  Suffice  it  to  say,  that  the  bill  of  the  Bank 
does  not  make  a  case,  which,  upon  those  principles,  calls  for  the 
exercise  of  the  power  of  the  Court  by  injunction.  The  injunc- 
tion must  be  dissolved  and  the  decree  proceed.  Whether  the 
bill  of  the  Bank  be,  or  can  be  made  by  amendment,  suflBcient  to 
assert  and  protect  the  rights  of  the  Bank  of  Charleston  in  the 
premises,  or  whether  a  new  bill  ought  to  be  brought,  are  qaotrio— 
which  are  not  made  in  this  recoid,  and  upon  which,  tiierefcny 
we  express  no  opinion. 

Let  the  judgment  be  reversed  and  the  injunction  be  diBtolreiL 
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No.  59. — John  S.  Manor,  ctaL  Justices  of  the  Inferior  Court  at 
Scriven  county,  plaintiff*  in  error,  rs,  Moses  N.  McCall,  etdl, 
Conimissiouei's,  defendants. 

In  1847,  the  Leglaluttire  passed  an  act  "to establish  and  make  permaoeat  the 
new  county  site"  of  Scriveu  coiuity,  "  to  provide  for  building  a  Coart-House, 
&c."  and  ''  to  appoint  commissioners  to  carry  the  same  into  effect,  and  tm 
provide  for  the  payment  of  the  neceM$ary  expenses*^*  By  the  5th  section,  the 
Justices  of  the  luferiur  Court  were  required  Vb  levy  an  extra  tax,  to  pay  the 
expenses. 

[1.*]  Heldf  That  the  commissioners  appointed  had  such  an  interest  as  would 
authorize  them  to  apply  for  a  mandamus,  to  be  directed  to  the  Inferior  Coortr 
on  their  refusal  to  levy  the  tax. 

[2.]  The  Superior  Court  will  not  control  the  discretion  of  the  Inferior  Courts 
where  it  cauuoi  be  governed  by  some  fixed  principles  or  rule,  unless  in  case 
of  an  arbitrary  abuse  oi  it. 

[3.]  But  when  the  law  imno.ses  a  specific  duty,  a  mandamus  will  be  awarded 
against  the  subordiuate  Court,  to  compel  its  performance. 

Application  for  Mandamus,  before  Judge  Holt,  in  Scriven 
count  y 

The  Legislature  of  Georgia,  in  1847,  by  an  Act,  fixed  the  coun- 
ty site  of  Scriven  county,  at  Sylvania,  and  appointed  the  relators, 
plaintiffs  in  eiTor.  coraniissioucrs  to  lay  out  the  town,  sell  the  lots, 
and  sell  the  old  Court-House  and  lots  at  .Jacksonboro,"  and  "  for 
the  purpose  of  contracting  for,  and  having  built,  a  Court-House 
and  jail,  at  the  new  county  site.'*  The  proceeds  of  these  sales 
were  to  be  applied  to  the  building  of  the  new  Couit-House  and 
Jail. 

The  /)tli  section  of  the  Act  reads  as  follows  :  "  That  the  Justi- 
ces of  the  Inferior  Court  of  Sciiven  county,  shall,  on  the  second 
Monday  in  January,  or  at  any  time  thereafter,  before  the  first  of 
May,  1848,  levy  an  extraordinary  tax,  not  exceeding  fifty  per  cenL 
on  the  State  tax,  for  the  purpose  of  paying  the  expenses  already 
necessarily  incurred  by  said  commissioners,  in  and  about  defining 
the  centre  of  said  county,  for  the  purchase  of  said  land,  and  for  ad- 
vertising in  the  public  gazettes,  as  also  for  the  purpose  of  paying 
for  the  building  of  a  Court-Houso  and  jail,  at  the  new  county- 
site." 
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An  application  was  made  to  the  Judge  of  the  Superior  Court 
of  Scriven  county,  in  behalf  of  the  commissioners,  setting  out 
that  they  had  laid  out  and  sold  the  lots,  at  the  new  site,  and  old 
Couit-House,  and  had  contracted  for  the  building  of  a  new  Court- 
House,and  the  removal  of  the  old  jail.  That  they  had  in  hand  the 
sum  of  8972  75 ;  that  there  would  be  a  balance  to  be  raised  by  tax- 
ation, of  $11 62  62,  and  that  it  would  require  a  tax  of  50  per  cent,  on 
the  State  tax,  to  pay  this  amount,  and  praying  an  alteraa- 
tive  mandamus,  to  be  directed  to  the  Justices  of  the  Inferior 
Court,  requiring  them  to  show  cause  why  they  should  not  levy  a 
tax  ofjifif/  per  cent,  upon  the  State  tax,  "for  the  purpose  of  pay- 
ing the  expenses  already  necessarily  incuiTed  by  the  said  com- 
missioners, &c." 

The  Justices,  in  return  to  the  alternative  mandamus,  showed 
for  cause,  that  the  relators  (the  commissioner)  had  no  interest 
under  the  Act,  being  mere  officers  under  the  act,  and  could  not 
receive  any  portion  of  the  tax,  if  raised,  and  therefore  could  not 
apply  for  a  mandamus.  That  it  did  not  appear  but  that  Jicc  per 
cent,  (the  amount  the  Court  had  already  assessed,)  would  be  suffi- 
cient to  be  levied  for  the  present  year,  as  the  relators  did  not 
show  what  was  the  contract,  nor  when  it  was  to  be  paid. 

They  farther  showed  that  they  had,  according  to  their  discre- 
tion and  judgment,  performed  the  duty  required  of  them,  by  levy- 
ing a  tax  oijivt  per  cent.  And  that,  under  the  said  act,  the  dis- 
cretion of  fixing  the  amount  of  taxes  to  be  levied,  (so  it  does  not 
exceed  fifty  per  cent.)  belongs  exclusively  to  the  Justices  of  the 
Inferior  Court,  and  cannot  be  controlled  by  mandamus. 

And  further,  that  the  time  within  which  tRe  taxes  were  to  be 
levied  had  passed,  and  they  had  no  authority  to  levy  the  tax  if  they 
were  disposed  so  to  do. 

The  Judge,  after  hearing  argument,  on  12th  June,  1848,  over- 
ruled the  several  grounds,  and  ordered  a  peremptory  mandamus 
to  issue. 

To  which  decision  the  Justices,  by  their  counsel,  excepted,  and 
have  alleged  the  same  to  be  erroneous  ;  because — 

1st.  The  relators  have  no  legal  right. 

2d.  If  they  have,  the  Justices  had  a  discretion,  and  having  eit->      '" 
ercised  it,  it  cannot  be  controlled  by  mandamus. 

The  third  ground,  as  to  the  time  having  passed,  within  wUek-^. 
the  law  authorized  the  tax  to  be  levied,  was  abandoned 
this  Court. 
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M.  Marsh,  for  plaintiff  in  error,  contended — 

1st.  That  the  relators  had  no  legal  right  or  interest  in  the  mat- 
ter, and  cited,  Hodgnon  vs.  Dexter,  1  Crunch,  345.  Ghent  r#.  Ad- 
ams,  2  KeUy,  214.  Cleveland  vs.  Stewart,  3  KelJy,  297.  Ex  par- 
te. Nelson,  I  Cowen,  423.  8  East,  :?I9.  Mayor,  ife.  vs.  G-reen,  4 
Ga,  Rep,  2G.     The  State  vs.  The  Justices  of  Moore,  2  Iredell,  430. 

2d.  If  discretionary  power  is  given  to  a  Couit,  though  manda- 
mus will  lie  to  compel  thera  to  act,  the  Cou  rt  will  not  control  their  dis- 
cretion ;  and  cited,  19  John.  259.  12  Ih.  414.  7  Cowen,  363. 
11  Pick.  189.  U.  S.  vs.  Lawrence,  3  Dall.  42.  8  Peters,  291.  1 
Cowen,  423.  3  lb.  59.  6  Ih.  392.  1  Ch.  Gent.  Pr.  797.  Ang. 
^  Ames,  580.     5  Halstead,  57.     12  Peters,  524. 

PoLuiLL  &  Starnes,  for  defendant,  submitted  : 

1st.  It  is  properly  and  strictly ,  a  legal  right,  and  not  a  legal  inter- 
est, which  a  party  is  entitled  to  have  enforced  by  mandamus. 

It  is  not  necessary  that  a  pecuniary  interest  should  exist  in  such 
case. 

All  that  is  necessary  is  la  legal  right,  as  to  an  office  of  honor 
or  profit,  or  to  academical  degrees.  3  Black.  Com.  110.  15  East, 
117.     2  McCord,  170.     Bac.  Ahr.  ti.  Hand.  12  John.  413. 

2d.  The  discretion  on  the  part  of  an  inferior  tribunal,  which 
the  Courts  will  not  enforce  by  mandamus,  "  is  such  discretion  as 
is  general,  and  not  regulated  hy  fixed  principles**  5  Wend.  R. 
114.     10  Wend.  285.     2  McCord,  170. 

In  illustration,  see  also,  6  Cow.  R.  392.  5  Binn.  536.  The 
Queen  vs.  The  Vic.  Park  Co.  1  A.  Sf  E.  (N.  S.J  544,  545.  The 
Queen  vs.  Ledyard,  ct  al.  1  A.  Sf  E,  (N.  S.J  616,  622. 

By  the  Court.^  LuMPKiN,  J.  delivering  the  opinion. 

There  are  two  questions  presented  by  the  record  in  this 
case. 

1st.  Have  the  relatorb  such  legal  right  in  the  matter,  as  to  en- 
title them  to  the  remedy  which  they  seek  ? 

And  2d.  Will  the  Superior  Court  control  by  mandamus,  the 
discretion  of  the  Inferior  Court  of  Scriven  county,  in  the  case. 

[1.]  The  first  question  is  readily  solved,  by  reference  to  the 
Statute  of  1847.     (Pamphlet  Acts,  p.  74.)     Tfaia  Act  w«8  passed. 
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as  its  title  shows,  '*  to  establish  and  make  pennanent  the  new 
county  site,"  "to  provide  for  building  a  Court-House  and 
county  Jail  thereon,"  and  *^  to  appoint"  the  relators  **  commission- 
ersy  to  carry  the  same  into  effect,  and  to  provide  for  the  payment  of 
all  necessary  expenses*^  It  is  appa-ent,  therefore,  tli»t  the  trust 
delegated  by  the  Legislature  to  these  agents,  extended  to  the 
very  subject  in  controversy,  to-wit :  ihp  providing  of  the  neces- 
sary funds  for  the  erection  of  the  new  Court-House  and  Jail,  at 
Sylvania,  and  that  it  continued  until  this  object  was  accom- 
plished ;  consequently,  the  relatora  had  such  a  legal  interest 
in  this  matter  as  to  authorize  them  to  apply  for  this  only  ade- 
quate and  appropriate  remedy  to  enforce  it. 

[2.]  The  doctrine  as  to  discretion  is  well  defined,  and  seems  to 
be  this:  A  Superior  Court  will  not  undertake  to  regulate  and 
control  a  discretion  in  the  infcnor  judicatory,  which  is  not,  and 
cannot  be  governed  by  any  fixed  principles  or  rule.  The  People 
vs.  the  Superior  Court  of  New  York,  5  Wend.  1 14.  For  instance,  if 
the  law  creates  an  ofHce,  and  directs  the  Infeiior  Court  to  allow  to 
the  incumbent,  such  compensation  as  they  shall  judge  reasonable 
and  light,  the  Superior  Court  would  not  interfere,  unless  the 
discretion  conferred  in  this  case  was  grossly  abused.  So  in  the 
granting  of  licenses  by  the  Inferior  Court,  opening  roads,  &c. 
So  in  the  granting  or  refusing  of  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence.  In  this  class  of  cases,  the 
Inferior  Coutt  will  be  required  to  act,  but  it  will  not  be  coerced 
as  to  the  mode  or  manner  of  its  action. 

[3.]  But  where  the  law  imposes  a  specific  duty,  a  mandamus 
will  be  awarded  against  the  subordinate  Court,  to  compel  its  per- 
formance. Hull  vs.  Supervisors  of  Oneida,  19  John.  259.  The 
People  vs.  Superior  Court  of  New  York,  5  Wend.  114.  Ex  parte 
Bailey,  2  Cotoen,  479.  Bright  vs.  The  Supervisors  of  Chenango, 
IS  John.  2il.  Commissioners  vs.  Lynch,'2  McCord,  170,  Shod- 
bred  vs.  Corporation  of  Charleston,  2  Fay,  63.  Commonwealth  vs. 
Johnson,  2  Binney,  275.  2  Hen.  if  Mm.  132.  County  of  Boone 
vs.  Todd,  3  Missouri,  140.  People  xs.  The  Superior  Court,  10 
Wend.  285.     18  Wend.  534.      Wrighf,  353. 

It  only  remains  tp  apply  these  pi  in.  iples  \o  the  case  before  us. 
The  5th  section  of  the  Act  already  r  ;ferred  to,  proviJus,  **  that 
the  Justices  of  the  Inferior  Court  of  ^criveu,  shall,  on  he  sl9- 
cond  Monday  in  January,  or  at  any  time  thereafter,  before  the 
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first  Monday  in  May,  1848,  levy  an  extraordinary  tax;  not  ex' 
ceeding  fifty  per  cent,  on  the  State  tax,  for  the  purpose  of  paying 
the  expenses  already  necessanly  incurred  by  the  said  commis- 
sioners, in  and  about  the  defining  of  the  centre  of  said  county,  for 
the  purchase  of  said  land,  and  for  advertising  in  the  public  Ga- 
zettes, as  also  for  the  purpose  of  paying  for  the  building  of  a 
Couit-House  and  Jail,  at.  the  new  county  site." 

The  relators  submitted  a  report  to  the  Inferior  Court,  in  Aprils 
1848,  by  which  it  appeared,  that  after  applying  the  proceeds  of 
the  public  lots  at  the  new  county  site,  and  the  old  Court-Houfe, 
Jail,  and  lots  at  Jacksonboro*,  amounting  to  $973  75,  it  left  a 
deficiency  of  SI, 162  62,  which  it  would  be  necessary  to  raise,  by 
an  extra-tax,  to  pay  for  the  new  buildings.  And  we  believe  that 
this  sum  fixed  the  discretion  of  the  Court.  They  could  not,  it  is 
true,  exceed  fifty  per  cent,  on  the  State  tax.  They  were  bound, 
however,  to  execute  the  power  conferred  on  them  by  the  Legis- 
lature to  that  extent,  provided  it  was  necessary  to  raise  the 
$1,162  62,  and  the  report  of  the  relators  shows  that  the  whole  was 
needed.  To  levy  a  tax,  therefore,  of  five  per  cent,  only,  was  an 
evasion  of  their  duty.  The  mandate  of  the  law  was  imperative, 
and  they  had  no  option.  And  it  is  no  sufficient  excuse  to  say, 
that  the  report  of  the  relators  failed  to  show  whan  the  money 
was  needed  by  the  contract.  The  5th  section  of  the  Act  j>eremp- 
torily  exacted  the  imposition  of  this  extiatax,  *^ on  the  second  Mon- 
day in  January,  or  any  time  thereafter,  before  tht  first  Monday  in 
May,  1848."  The  Act  Ynay  have  been  rashly  or  precipitately 
passed,  still  it  must  be  enforced. 

The  General  Assembly  has  seen  fit  to  take  from  tjie  Inferior 
Court,  as  it  had  the  right  to  do  in  this  case,  its  ordinary  jurisdic- 
tion over  these  county  matters,  and  confer  it  on  particular  indi- 
viduals. For  its  proper  exercise,  these  agents  of  the  public  pro 
hac  vice,  are  answerable  to  the  State,  and  to  pubhc  opinion.  See 
Commonwealth  vs.  Johnson,  2  Bin.  279. 

The  judgment  below  must  therefore  be  affirmed. 
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No.  60. — The  Georgia  Rail  Road  &  Banking.  Co.  plaintiff  in 
error,  vs.  Miles  G.  Harris,  et  al.  defendants. 

[1.]  Where  a  civil  suit  was  instituted,  and  judgment  obtained  in  a  county  in 
which  the  defendant  did  not  reside,  by  an  agreement  between  the  plaintiff 
and  defendant,  the  defendant  consenting  to  acknowledge  the  jurisdiction : 
Held,  that  siich  a  judgment  was  void  as  against  the  rights  of  subsequent  jud^ 
ment  creditors,  who  had  obtained  their  judgments  in  the  uianuer  anJ  place 
prescribed  by  law;  the  Constitution  declaring  that  all  civil  suits  shall  be  tried 
in  the  county  wherein  the  defendant  resides. 

In  Equity,  in  Greene  Superior  Court — decision  on  demurrer, 
by  Judge  Merriwether,  September  Term,  1848. 

The  facts  in  this  case,   are  embodied  in  the  opinion  of  the 
Court. 

Hillyer,  for  plaintiff  in  error.  * 

Conk,  for  defendants. 

Bi/  the  Court, — Warner,  J.  delivenng  the  opinion. 

It  appears,  from  the  record  in  this  case,  that  in  the  year  1840, 
the  plaintiff  in  error  instituted  an  action  of  assumpsit,  in  the  Su- 
perior Couit  of  Clark  county,  against  Francis  C.  McKinley,  as 
the  surviving  copartner  of  Seymour  &  McKinley,  and  ob- 
tained judgment  against  said  McKinley,  for  the  sum  of  five 
thousand  seven  hundred  and  twenty -one  dollars  and  fifty  cents. 
It  also  appears  that  at  the  time  the  said  suit  was  instituted,  in  the 
county  of  Clark,  McKinley  was  a  citiaen  of,  and  resided  in  the 
county  of  Greene,  in  this  State.  When  the  suit  was  instituted  in 
the  county  of  Clark  against  McKinley,  he  acknowledged  due  and 
legal  service  of  the  declaration,  waived  a  copy  thereof,  and  pro- 
cess and  service  by  the  sheriff,  and  also  waived  all  exceptions  to 
the  jurisdiction  of  the  Couit,  and  acknowledged  the  same.  It  al- 
so appears,  from  the  record,  that  in  March,  1848,  the  defendants 
in  error  obtained  a  judgment  against  said  McKinley,  for  the  sum 
of  nine  thousand  seven  bundled  and  fifty  dollars  and  fifty-sev- 
en cents,  which  is  unsatisfied,  and  that  there  is  now  in  the 
hands  of  the  sheriff  of  Morgan  county,  the  sum  of  seven  thousand 
dollars,  raised  by  the  sale  of  McKinley's  property,  out  of  w 
the  plaintiff  in  error  claims  to  have  his  judgment  aati&^bod^ 
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preference  to  the  judgment  of  the  defendants  in  error,  on  the 
ground  that  it  is  of  older  date;  and  that  said  McRinley  is  whoUj 
insolvent,  and  has  no  other  property  or  means  to  satisfy  the 
judgment  of  the  defendants  in  error.  The  defendants  in  error 
filed  their  bill  in  the  Court  below,  alleging  the  foregoing  facts, 
and  also  charge  that  the  said  McKinley  was  not  an  inhalntant  or 
resident  of  the  county  of  Clark  at  the  time  of  the  commencement 
of  said  suit,  nor  at  any  other  time,  but  was,  at  the  time  of  the 
commencement  of  said  suit,  a  resident  of  the  county  of  Greene, 
all  of  which  was  well  known  to  the  plaintiff  in  error ;  and  that 
said  suit  was  commenced  in  the  county  of  Clark,  by  an  agree- 
ment and  understanding  between  the  said  McKinley  and  the 
plaintiff  in  error,  by  a  fraudulent  combination  between  them,  for 
the  purpose  of  deceiving  the  defendants  in  error  and  the  other 
creditors  of  said  McKinley,  and  to  keep  them  in  the  dark,  and 
conceal  from  their  knowledge  the  fact  that  such  suit  was  progress- 
ing against  sa}d  McKinley,  and  that  they  had  no  knowledge  snch 
suit  had  been  commenced,  or  such  judgment  obtained,  until  sev- 
eral years  afterwards. 

The  prayer  of  the  bill  is,  that  the  judgment  obtained  in  the 
county  of  Clark  against  McKinley  may  be  declared  void,  as 
against  the  defendants  in  error,  who  are  subsequent  judgment 
creditors  of  said  McKinley,  and  be  postponed  and  peipetually 
enjoined  from  enforcing  the  same  against  the  rights  of  the  defen- 
dants in  error.  The  plaintiff  in  en-or  demurred  to  the  bill  in  the 
Court  l)elow,  for  want  of  equity,  and  that  it  should  have  been 
filed  in  the  county  of  Clark  ;  which  demuiTer  was  overruled; 
whereupon  lbs  plaintiff  in  error  excepted,  and  now  assigns  the 
same  for  error  hei-e. 

One  of  the  defendants  (McKinley)  resides  in  the  county  of 
Greene,  as  is  shown  by  the  record,  and  who  is  the  defendant  in 
the  judgment  sought  to  be  set  aside  ;  therefore,  the  bill  was  prop- 
erly filed  in  the  county  of  Greene,  the  residence  of  one  of  the 
defendants,  who  is  interested  in  the  decree  which  may  be  made  in 
the  cause.  There  was  no  error  in  the  Court  below,  in  overruling 
the  demurrer  on  that  ground. 

[1.]  Was  the  judgment  obtained  by  the  plaintiffs  in  error,  un- 
der the  circumstances  stated  in  the  record,  a  good  and  valid  judg- 
ment, as  against  the  rights  of  the  defendants,  who  are  subsequent 
judgment  creditors  1     We  think  not,  for  the  reason  that  it  is 
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against  the  declared  policy  of  the  laws  of  this  State,  which  the  par- 
ties, by  their  agreement,  cannot  control  or  abrogate,  so  far  as  the 
rights  of  third  persons  are  concerned.  Such  a  practice  would 
necessarily  operate  as  a  fraud  upon  the  laws  of  the  State,  as  well 
as  upon  the  rights  of  creditors*.  The  1st  section  of  the  3d  article 
of  the  Constitution  declares,  that  **all  civil  cases  shali  be  tried  in  the 
county  wherein  the  defendant  resides.**  Prince,  910,  The  3d  sec- 
tion of  the  Judiciary  Act  of  1799,  declares,  "  The  said  Superior 
and  luferior  Courts  shall  have  full  power  and  authority  to  hear, 
and  determine  all  causes,  both  civil  and  criminal,  of  which  they 
shall  severally  have  jurisdiction,  according  to  the  Constitution  and 
laws  of  the  8tat^**  Prince,  419.  The  suit  in  the  county  of 
Clark,  against  McKinley,  was  a  civil  case,  and  the  Constitution 
is  imperative,  that  all  civil cctses  shall  be  triedm  the  county  where- 
in the  defendant  resides.  But,  it  is  said,  this  provision  of  the  Con- 
stitution was  intended  exclusively  for  the  benefit  of  the  defen- 
dant, and  he  may  waive  it. 

Whatever  may  have  been  the  intention  of  the  framei*s  of  the 
Constitution,  it  is  not  for  us  to  know,  beyond  what  they  have 
said  in  clear  and  explicit  terms.  If,  however,  we  permit  the  Ju- 
diciai*y  Act  of  1799,  to  be  explanatory  of  the  intention  of  the 
framere  of  the  Constitution,  it  will  be  apparent  that  something 
more  was  meant  than  a  mere  privilege  to  defendants.  The  26th 
section  of  the  Judiciary  Act  of  1799,  declares,  *'  No  confession  of 
judgment  shall  hereafter  be  entered  up,  but  in  the  county  where 
the  defendant  or  defendants  may  reside."  Prince,  427.  If  this 
clause  of  the  Constitution  was  intended  for  the  benefit  of  defen- 
dants only,  why  not  permit  them  to  consent  to  be  sued  in  any  coun- 
ty in  tlie  State,  and  confess  judgment  in  any  county,  and  have  the 
same  entered  up  in  any  county,  other  than  the  residence  of  such 
defendants  ? 

But  we  are  of  opinion,  there  is  at  least  one  good  and  substan 
tial  reason,  why  all  civil  cases  should  be  tried  in  the  county  where- 
in the  defendant  resides,  and  all  judgments  entered  up  there, 
without  regard  to  the  convenience  of  such  defendant.  By  our 
law,  judgments  create  a  lien  upon  the  property  of  the  defendant 
fi'om  their  date,  and  it  is  highly  impoitant,  especially  to  the  cred- 
itors of  the  judgment  debtor,  there  should  be  a  definite  place  or 
locality,  where  such  liens  can  be  ascertained  and  known  to  exist, 
bj  all  persons  interested.     The  Constitution  has  fixed  the  county 


530  SUPREME  COURT  OF  GEORGIA. 


Georgia  Rail  Road  &  Bkg.  Co.  vm.  Harris,  ei  al. 


of  the  defendant's  residence  as  that  place^  and   all  judgmeDts  ob- 
tained in  any  county  or  place,  other  than  that  prescribed  by  the 
law  of  the  land,  by  any  agreement,  artifice,  or  consent  of  the  de- 
fendant, necessai-ily  operates  as  a  surprise  and  fraud  upon  the 
rights  of  third  persons,  who  must  be  presumed  to  direct  their  in- 
quiries to  the  place  of  the  defendant's  residence,  for  a  knowledge 
of  such  judgment  liens,  because  the  law  requires  such  liens  to  be 
obtained  there.     As  was  well  said  by  the  counsel  for  the  defen- 
dants in  error,  if  by  consent  of  the  defendant  in  thejudgn]ent,'the 
fundamental  law  of  the  land  can  be  defeated,  and  abrogated  and 
jurisdiction  thereby  conferred  in  any  county,  other  than  that  of 
the  defendant's  residence,  suits  might  be  instituted  in  the  county 
of  Camden,  or  other  remote  county,  judgments  obtained,  and  the 
creditors  of  the  judgment  debtor,  as  well  as  all  other  persons  in- 
terested, remain  in  total  ignorance  of  the  fact  of  such   suits  or 
judgments.     By  the  2d  section  of  the  Act  of  1827,  all  mortgage 
deeds  upon  real  property,  are  required  to  be  recorded  in  the  coun- 
ty in  which  such  real  estate  shall  be  located,  and  all  mortgage  deeds 
of  personal  property  shall  be  recorded  in  the  county  in  which  the 
mortgagor  resided  at  the  time  of  the  execution  of  the  mortgage. 
If  it  is  competent  for  the  debtor,  by  consent  with  his  creditor,  to 
authorize  a  suit  and  judgment,  in  any  other  county  than  that 
prescribed  by  law,  so  as  to  create  a  valid  lien  upon  the  property 
of  the  debtor,  as  against  other  creditors — ^so  it  would  be  compe- 
tent for  the  mortgagor,  by  an  agreement  with  the  mortgagee,  to 
have  his  mortgage  recorded  in  some  distant  county,  from  that  of 
his  residence,  and  the  mortgagee  be  permitted  to  assert   the  pri- 
ority of  his  lien,  against  subsequent  mortgagees,  whose  mortgages 
had  been  recorded  in  the  proper  county,  without  any  knowledge 
of  the  prior  mortgage,  recorded  in  such  distant  county.     Such 
a  practice  would,  in  our  judgment,  open  the  door  for  the  perpe- 
tration of  the  most  flagrant  and  intolerable  frauds  upon  the  rights 
of  the  law  abiding  portion  of  our  citizens,  and  ought  not  for  a 
moment,  to  receive  the  sanction  of  the  Judicial  tribunals  of  the 
country.     All  acts,  and  deeds,  judicial  as  well  as  extra-judicial,  if 
mixed  with  fraud,  are  void.     Femwr*s  case,  3    Coke,  77.     The 
want  of  junsdicticn  is  a  matter  that  may  always  be  set  up  against 
a  judgment,  when  sought  to  be  enforced,  or  where   any  benefit 
is  claimed  under  it.     Latham  vs,  Edgertan,  9  Cowen^s  Rep.  229. 
To  give  any  binding  effect  to  a  judgment,  it  is  essential  that  the 
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Court  should  have  jurisdiction  of  the  person  and  of  the  subject 
matter.  Borden  r*.  Fitchj  15  John.  IL  141.  If  a  Court,  wheth- 
er of  limited  jurisdiction  or  not,  undertakes  to  hold  cognizance 
of  a  cause,  without  having  gained  jurisdiction  of  the  person,  by 
having  him  before  them  in  the  manner  required  hy  laio,  the  pro- 
ceedings are  void.  Bigelow  vs,  Stames,  19  John,  Rep,  40.  The 
judgment  obtained  in  Clark,  against  McKinley,  under  the  cir- 
cumstances stated  in  the  record,  was  b.  fraud  upon  the  law,  as 
well  as  his  creditors,  and  cannot  foiTn  the  basis  of  a  right  to  a 
lien  upon  the  defendant's  property,  to  the  exclusion  of  his  subse- 
quent judgment  creditors,  who  have  obtairted  their  judgments  in 
the  manner  and  place  prescribed  by  law.  Jackson  vs.  Jackson,  1 
John.  i^.  431.  Borden  vs.  Fitch,  15  John.  146.  How  far  this 
judgment  might  be  binding  on  the  defendant  himself,  we  express 
no  opinion,  prefemng  to  leave  that  an  open  question. 
Let  the  judgment  of  the  Court  below,  be  affirmed. . 


No.  61. — The  South  Carolina  Rail  Road  Co.  plaintiff  in  er- 
ror, vs.  Cash  EL  McDonald,  defendant. 

[1.]  The  property  of  a  foreign  corporation,  within  the  limits  of  this  State,  is  lia- 
ble to  be  attached  under  our  attachment  laws. 

Attachment,  in  Richmond  Superior  Court — ^before  Judge 
Holt. 

Casbel  McDonald,  as  a  creditor  of  the  South  Carolina  Rail 
Road  Company,  sued  out  an  attachment,  returnable  to  the  Court 
of  Common  Pleas  of  Augusta,  on  the  ground  that  the  said  Com^ 
pany  "  resided  without  the  State  of  Georgia." 

At  the  return  term  of  the  attachment,  the  Court  of  Common 
Pleas,  on  motion  dismissed  the  attachment,  on  the  ground,  that 
''  the  defendant,  being  a  body  corporate,  under  the  laws  of  Soudi  ^ 
Carolina,. and  resident  in  that  State,  was  not  subject  to  the  La* 
of  (Georgia," 
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A  certiorari  was  prayed,  and  granted  by  the  Judge- of  the  Su- 
perior Court  of  Richmond  county,  and  upon  bearing  the  same  on 
9th  Sept.  1848,  by  consent,  at  Chambers,  his  Honor,  Judge  Hok» 
sustained  the  certiorari,  on  the  grounds  that  foreign  corporations, 
as  non-resident,  "  are  subject  to  the  jurisdiction  of  our  Courts, 
under  the  attachment  laws  of  this  State;"  that  inasinucb  as  the 
object  of  our  attachment  laws  was  "the  recovery  of  debts,  where 
the  same  cannot  be  d  »ne  by  the  ordinary  process  of  law,"  "  the 
terms  used  being  sufficient  to  embrace  every  class  of  debts  and 
debtors,  and  nothing  appearing  in  the  laws  which  can,  by  a  just 
interpretation,  limit  these  terms  to  a  particular  class,  the  securi- 
ty which  the  law  requires  the  attaching  creditor  to  give,  being 
available  alike  by  natural  and  artificial  persons,  and  the  means  of 
defence  allowed  to  both  being  the  same  ;"  the  Court,  therefore, 
"felt  constrained  to  give  the  fullest  effect  to  the  attachment  laws, 
as  remedial  and  highly  beneficial  Acts,  and  so  to  construe  them, 
as  to  include  all  *'  debtors,  whether  they  be  natural  or  artificial 
pei^sons.'* 

To  which  decision,  the  defendants  below,  by  their  counsel,  ex- 
.cepted,  and  allege  the  same  as  erroneous. 

E.  Starnes,  for  plaintiff  in  error. 

1st.  In  the  construction  of  all  Statutes,  the  intention  of  the  ma- 
ker is  the  thing  sought  for — "is  the  governing  principle."  Dwarr. 
on  Statutes,  688,  690,  692,  718.     3  Mass,  21,  540.     5  Mass,  382. 

But  this  intention  must  be  ascertained  from  the  "words"  of  the 
Act,  (or  of  Acts  m/?ari  materia^)  or  "supported  by  the  words"  of 
the  Act.  Dwarr,on  Slats,  702.  Ezekid  vs,  Dixon,  3  Kel.  R,  146. 
7  B,  SfC,  569.     1  Kent  Com.  465. 

2d.  By  a  liberal  or  beneficial  construction,  even  the  Legisla- 
ture cannot  be  held  to  have  intended,  in  the  use  of  the  words  of 
our  attachment  Acts,  that  they  should  be  applied  to  corporations. 

There  are  particular  words  in  the  Acts  which  "  restrain"  the 
terms  of  these  Acts  to  natural  persons.  2  Cranch^  341.  Ih^ 
R,  154. 

And  there  are  provisions  which  have  the  same  effect.  Dud, 
R.  35. 

As  a  corporation  cannot  give  special  bail.    4  Serg.  if  R,  564. 

3d.  But  these  Lets  must  be  strictly  coDstrued,  as  they  are  in 
derogation  of  the  Common  Law. 
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As  a  general  niie,  remedial  Statutes  must  be  liberally  construed. 

But  such  remedial  Statutes  as  "  restrain,"  or  *'  repeal,"  or 
"  derogate  from"  the  Common  Law,  must  be  strictly  construed. 
Dwarr,  an  Stats,  718,  728,  729.     13  Pick.  290.     9  Ih.  514. 

These  Acts  are  in  derogation  of  the  Common  Law.  2  Stew, 
if  P.  415.     3  lb.  336.     Dud.  R.  34. 

A  case  fully  in  point,  is  found  in  16  John.  5. 

If  these  Acts  be  strictly  construed,  of  course  they  cannot  apply 
to  artificial  persons. 

4th.  All  our  attachment  Acts,  in  pari  materia,  are  to  be  con- 
sidered in  determining  the  construction.  3  Mass.  21.  ]  Kent, 
463.     1  Pick.  254.     1  Cranch,  35.     1  Kelly,  35. 

This  being  true,  the  A<it  of  1829  ought  to  be  conclusive  of  this 
question.     Prince  Dig.  39. 

5th.  By  the  analogy  of  decisions  made  in  the  Courts,  upon  the 
question  of  the  liability  of  coi*porations  as  garnishees,  they  are 
not  subject  to  attachment  or  bail.  2  Show.  572.  15  Serg.  Sf  R. 
176.     Pet.  on  Bail,  23.     3  Miiss.  37.     Dud.  R.  153. 

A.  J.  Miller,  for  defendant. 

1st.  The  Attachment  Law  being  remedial,  is  to  be  construed 
liberally,  for  the  benefit  of  creditors.  14  Johns.  Rep.  217.  6 
HaUted's  Rep.  171.     8  Porter's  Rep.  404.     Dudley's  Rep,  153. 

2d.  An  attachment  may  issue  against  a  corporation  created  by 
and  located  in  another  State,  as  a  non-resident.  8  Porter's  Rep. 
404.     15  Serg.  Sf  Rawle,  173.     Angell  Sf  A.  on  Corp.  336. 

3d.  A  corporation  is  an  inhabitant,  and  liable  to  any  suit  that  a 
citizen  would  be.     2  Howard's  Rep.  497.. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  single  question  made  in  this  case,  is  whether  the  prop- 
erty of  a  foreign  coi*poration,  within  the  limits  of  this  State,  Ir. 
subject   to  our   attachment  laws?      The   Circuit  Judge  deteiy   i 
mined  that  it  is  subject ;  the  Judge  of  the  Court  of  Common  Plea$^ 
of  the  city  of  Augusta,  held  that  it  is  not.     Whilst  upon  this 
tion,  it  is  conceded  that  there  is  some  conflict  of  authority, 
principle,  and  also  upon  the  preponderance   of   aut 
well  as   upon  a  fair  constmction  of  our  attacbmeat 
VOL  V.  68 
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think  that  such  property  may  be  attached  in  Georgia.     The  ju- 
risdiction of  the  Courts  of  Georgia  is  co-extensive  with  its  sover- 
eignty, and  that  embraces  the  persons  and  things  within  its  terri- 
torial limits.     The  Courts  of  no  independent  State  have  any  ex« 
tra-territorial  jurisdiction.     This  general  proposition  applies  to 
the  States  of  our  Union,  as  well  as  to  other  sovei'eigu  States. 
Yet,  it  is  unquestionably  true,  that  the  property  of  a  citizen  or  in- 
habitant of  a  foreign  State,  within  the  limits  of  Georgia,  is  sub- 
ject to  the  jurisdiction  of  our  Courts.     By  the  general  law,  and  by 
the  comity  of  States,  the  Courts  of  one  State  may  seize  and  apply 
the  property  of  a  non-resident  debtor,  to  the  payment  of  his  debts; 
may  proceed  against  the  property,  and  conclude  the  citizen  of  s 
foreign  State,  by  a  judgment  in  rem.     See  these  jnnnts  discussed  at 
length,  in  Dearing  vs,  the  Bank  of  Charleston,  determined  at  Mil- 
ledgeville,  in  November  of  this  year.  Supra,  P,  497.    The  question, 
however,  now  before  me,  does  not  depend  upon  these  general  prin- 
ciples. The  present  question  is,  whether  a  ci'editor  is  entitled  to  the 
remedy  at  Law,  by  attachment,  igainsta  foreign  corporation,  which 
our  Statutes  give  him  against  a  natural  person,  who  ishisdebtor^  It 
will  depend  very  much  upon  a  construction  of  the  attachment  laws 
of  our  own  State.  The  remedies  afforded  in  Georgia,  for  applying 
the  property  of  such  pereons  as  fall  within  their  provisions,  to  the 
pay  men  of  debts,  by  process  of  attachment,  are  created  by  the  Acts 
of  our  own  Legislatui^e.     It  is  not,  therefore,  necessary  to  discuss 
at  all,  the  force  and  effect  of  any  principles,  upon  which  is  based 
the  process  of  foreign  attachment,  by  the  custom  of  London. 
Persons,  by  non  residence,  and  by  placing  themselves  in  any  one 
of  the  several  predicaments  described  in  the  Statute,  are  not 
amenable  to  the  jurisdiction  of  the  Courts,  by  the  ordinary  prO' 
cess  of  the  law.     In  such  cases,  before  the  passage  of  the  attach- 
ment laws,  there  was  no  legal  remedy  by  which  the  payment  of 
debts  could  be  enforced.     That  was  the  mischief  to  be  i*emedied. 
These  laws  supplied  the  remedy.     The  remedy,  now,  is  to  attach 
the  property  or  estate,  as  the  law  has  it,  of  the  debtor,  or  so  much 
thereof^  as  will  satisfy  the  creditor's  demand  and  costs,  wherever 
it  may  be  found,  whether  in  the  hands  of  any  one  indebted  to,  or 
having  effects  of  such  debtor  in  his  hands.     The  object  of  the 
law,  as  well  as  the  condition  upon  which  the  remedy  is  to  be  used, 
is  declared  in  the  title  of  the  Act  of  1799.     "  Whereas,  (aaya  the 
title  to  the  Act  of '99,)  it  is  just  and 'proper  that  provision  ahould 
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be  made  for  the  recovery  of  debts,  when  the  same  cannot  be  done 
by  the  ordinary  process  of  the  law,  therefore,  &c."  The  object 
is,  to  provide  for  the  collection  of  debts;  the  condition  upo;i  which 
the  remedy  to  collect  may  be  used,  is  inability  to  collect  them  by 
the  ordinai-y  process  of  the  law.  The  attachment  laws  are  then 
remedial  Statutes,  and  are  to  be  so  construed  as  to  advance 
the  remedy  and  to  suppress  the  mischief.  There  is  no  necessi- 
ty, in  this  case,  to  apply  with  very  labored  and  subtle  discrimina- 
tion, the  rules  of  construction.  It  requires  no  such  effort  to  bring 
corporations  within  the  provisions  of  the  Act  of  '99.  It  is  un- 
questionably to  be  liberally  construed,  as  to  the  liability  which  it 
imposes  upon  debtors,  and  as  to  the  rights,  or  rather  remedies 
which  it  confers  upon  creditors ;  but  strictly,  as  to  all  the  terms 
and  conditions  upon  which  the  remedy  may  be  used,  and  the  obliga- 
tions enforced.  We  disclaim  the  power  of  this  Court  to  subject  cor- 
porations to  the  operation  of  this  Act,  upon  the  score  of  policy, 
if  they  are  not  within  its  provisions,  fairly,  reasonably,  and  lib- 
erally construed.  We  are  not  the  Legislature,  but  the  servants 
of  the  Legislature,  to  enforce  its  will,  as  declared  according  to 
the  usual  canons  of  interpretation,  in  the  Statute,  unless  that  will 
is  in  conflict  with  the  State  or  Federal  Constitution,  or  with  the 
fundamental  principles  of  the  social  compact.  We  are  but  the 
ministers  of  the  law.  We  think  that  corporations  are  embraced 
within  the  provisions  of  the  Act  of  '99,  because  the  terms  used  in 
the  Act,  which  describe  the  persons  made  subject  to  its  operap 
tion,  are  descriptive  of  corporations.  Those  words  are  "person," 
"  party,"  "  defendant,"  "  debtor."  Either  of  these  words  describe 
a  corporation.  It  is  a  person  under  the  law — an  artificial  per- 
son, created  by  the  Legislature.  It  has  a  name — a  local  habita. 
tion  too.  It  is  not  a  citizen  in  every  sense  of  the  word,  but  it  is 
an  inhabitant — it  dwells  where  by  law  it  is  located.  2  How,  8, 
C.  Rep^f.  497.  A  coi*poration  is  a  "judicial  person" — a  legal  en- 
tity. For  many  puiposes,  it  has  a  legal  being.  It  can  contract, 
own  property,  gi'ant  acquittances,  convey  titles,  become  the  obli- 
gee of  a  bond,  prosecute  suits,  appear,  answer,  and  defend.  Now 
where  the  law-making  power  uses  the  word  penon — where  it  10 
found  in  the  Statute  book,  it  is  to  be  presumed  that  the  ligul 
meaning  is  intended,  and  not  the  social  or  ordinary  mettDh 
ing.    The  word  is  descriptive  of  all  who  are,  in  profewional  par* 
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lance,  persons.  So  party  aud  defendant,  are  words  as  applicable 
to  corporations  as  to  natural  persons  ;  because  they  may  be,  equal- 
ly with  natural  persons,  parties  and  de/hndants.  The  word,  how* 
ever,  used  in  the  act  with  most  significance,  and  used  most  fre- 
quently, is  debtor.  It  would  seem  that  the  General  Assembly, by 
using  that  tei  m,  intended  to  guard  against  the  very  coDstructioD 
I  am  now  confi batting,  to  wit,  that  the  act  applies  only  to  natu- 
ral persons.  That  is  a  generic  term,  and  embraces  all  who  owe 
debts,  whether  natural  persons,  paitnersbips,  or  corporatioiui. 
These  are  not  merely  verbal  ciiticisras.  These  words  constitute 
material  parts  of  the  enacting  clauses  of  the  Statute,  and  give  to 
them  significance.  They  define  the  class  of  persons  which  the 
Act  makes  liable  to  the  process.  If  their  meaning  is  asceitained, 
then  is  the  meaning  of  the  provisions  of  the  Act  of  '99  ascer- 
tained. Upon  complaint  made  upon  oath  by  a  creditor,  that  his 
debtor  resides  out  of  the  State,  &c.  so  that  the  ordinary  process 
of  the  law  cannot  be  served  upon  him,  it  is  made  the  duty  of 
judges  and  magbtrates  to  grant  an  attachment  against  such  debt- 
or. Now,  iu  these  provisions  are  found  the  grant  of  the  i*emedy 
— ^the  designation  of  those  who  are  liable  to  its  use,  and  the  con- 
ditions upon  wliich  its  use  depends.  They  contain  the  soul  of 
tilt  Statute.  They  create  the  remedy  and  impose  the  liability. 
Judged  by  them  alone,  it  is  impossible  to  believe  that  the  Legis- 
lature, by  debtoi*s,  meant  natui*al  persons  alone.  It  is  said,  how- 
ever, that  the  meaning  of  the  general  terms  employed  in  the  Act, 
is  controlled  and  limited  by  other  clauses  and  provisions.  We 
shall  see. 

Again,  it  is  clear  thai  a  corporation  may  occupy  one  of  the  po- 
sitions, to-wit :  the  position  of  a  non-resident,  in  which  a  debtor 
must  be  placed  before  the  attachment  can  issue.     It  may  reside 
out  of  the  State,  and  hence,  we  infer,  that  the  Statute  applies  to 
it.     We  have  seen  tha^  a  corparation  is  an  inhabitant,  or  resident 
of  the  State,  where,  by  law,  it  is  located.     In  that  State,  there- 
fore, where  it^is  not  located,  it  is  a  non-resident.    If  it  does  not  re- 
side in  Georgia,  it  resides  out  of  the  State,  and  falls  into  that  pre- 
dicament in  which  the  process  by  the  Act  is  authorized  to  be  issued. 
And  this  is  the  only  condition  upon  which  it  could  be  at  all  made 
liable  to  the  process.     The   Legislature  has  actually   given  to 
creditors  all  the  remedy  which  it  would  be  possible  now  to   give 
against  a  corporation,  were   it  anef  to  undeitake  to  presciibe 
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remedies.  It  can  not  abscond,  nor  remove,  nor  conceal  itself,  nor 
stand  in  defiance  of  a  peace  officer,  but  it  may  reside  out  of  the 
State.  But  it  is  argued,  that  because  it  cannot  do  these  things, 
we  are  therefore  to  infer,  that  the  Legislature  did  not  contem- 
plate a  coi-puration — it  is  said,  in  other  words,  that  it  contempla- 
ted only  such  persons  as  are  capable  of  absconding,  removing, 
concealing,  &c.  and  inasmuch  as  corporations  are  incapable  of 
doing  these  things,  they  are  not  embraced  in  the  Act.  If  it  was 
necessaiy  that  a  debtor  should  reside  out  of  the  State,  abscond, 
remove  and  conceal  himself,  and  stand  in  defiance  of  a  peace  offi- 
cer— if  it  was  necessary  for  him  to  fulfil  all  and  each  of  the  con- 
ditions prescribed,  before  an  attachment  could  issue,  why  then, 
the  argument  would  be  iiTesistible.  The  demonstration  of  this 
necessity  is  indispensable  to  give  to  it  the  least  force.  But  so  far 
from  this  being  necessary,  it  is  clear  that  the  process  will  issue 
upon  the  happening  of  any  one  of  the  contingences  named  in  the 
Act.  Nay,  more,  it  is  obliged  to  issue  upon  a  single  ground,  and  if 
raoi*e  than  one  is  taken  in  the  complaint  on  oath,  it  will  be  fatal  to 
the  suit.  The  Statute  declares  that  the  process  shall  issue  upon 
complaint  on  oath,  that  a  debtor  resides  out  of  the  State,  or  ab- 
sconds, ar  is  removing,  4*c.  It  is  the  right  of  the  defendant  to 
traverse  the  ground  taken  by  the  plaintiff,  and  he  must  be  dis- 
tinctly and  singly  notified  upon  what  ground  the  plaintiff  re- 
lies. 

Whilst  upon  this  branch  of  the  discussion,  I  refer  to  another  rea- 
son ui-ged  by  counsel  why  coi*porations  are  to  be  excepted  fi*om 
the  operation  of  the  Statute.  The  reason  is,  that  in  1799,  when 
the  Act  was  passed,  there  were  but  few  corporations  in  this  coun- 
try, and  because  of  that  fact,  it  is  to  be  presumed  that  they  were 
not  intended  to  be  embraced  in  it.  It  is  very  true,  that  at 
that  day,  there  were  comparatively  few  corporations  in  the 
States  of  our  Union.  Yet,  there  were  corporationa  in  the  Un- 
ion— in  England — in  almost  all  the  States  of  Europe.  Since  that 
day,  corporations,  both  public  and  private,  have  n^ultiplied  enor- 
mously^  and  the  importance  of  that  part  of  the  legal  science, 
which  defines  their  lights  and  liabilities,  is  roore  aeriooaly  felt 
than  it  was  then  ;  and  it  is  true,  also,  that  the  law  of  corporationa  . 
is  now  much  better  undei*stood  than  it  was  at  that  time.  StiU|,  / 
corporations  for  commercial,  and  political,  and  municipal  purpflpr 
ses,  were  then,  as  now,  knoiyn  to  the  law,  and  tfl  aU  intelHflijr 
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legislators.  They  were  known  at  Rome — ^introduced  into  Brit- 
ain whilst  a  Roman  province — were  sanctioned  by  the  Common 
Law — introduced  into  this  country  whilst  the  States  were  Colo- 
nies, and  created  by  legislation  in  the  Union,  after  the  declara- 
tion of  independence.  The  Legislature  of  Georgia  'could  not 
have  been  either  ignorant  or  unobservant  of  these  facts.  Cer- 
tainly they  did  know  and  did  consider,  that  there  were  abroad  in 
the  world,  such  institutions,  and  that  they  were  capable  of  con- 
tracting debts.  They  must  have  known  and  considered  that  cor- 
porations can  as  well  become  debtor*,  as  natural  persons. 

Again,  it  is  insisted  that  the  meaning  of  those  general  clauses 
of  the  Act,  to  which  I  have  I'eferred  as  embracing  corporations, 
is  limited  by  other  provisions.     Thus,  it  is  said,  they  cannot  in- 
clude corporations,  because,  by  subsequent  provisions,  the  right 
of  replevying  the  property  attached,  is  given  to  the   defendant, 
upon  condition,  that  he  appear  and  put  in  special  bail,  and  as 
coi*porations  cannot  put  in    special   bail,   they   cannot  replevy. 
The  argument,  differently  stated,  is  this :  A  very  important  priv- 
ilege, that  o£  replevy f  is  given  to  defendants  in  attachment,  upon  a 
condition,  with  which  corporations,  from  the  very  nature  of  their 
constitution,  cannot  comply,  ana  therefore,  they  must  be  excepted 
from  the  operation  of  the  Statute.     Let  it  be  taken,  for  the  sake  of 
this  argument,  as  true,  that  the  Act  does  not  allow  a  replevy,  unless 
the  defendant  shall  appearand  put  in  special  bail.  And  let  it  be  con- 
ceded, (for  it  is  true,)  that  a  corporation  being  an  intangible,  invisi- 
ble, legal  entity,  cannot  put  in  special  bail,  because  it  is  incapable  of 
a  personal  surrender — still  it  is  questionable,  whether  corporations 
rwould  not  be  liable  to  attachment.     There  are  no  exceptions  in 
favor  of  corporations  in  the  Act — its  terms  apply  to  and  embrace 
them.     The  inability  grows  out  of  the  nature  of  the  corporation. 
This  being  so,  the  construction  of  the  Statute  might  be  reasona- 
bly made,  not  that  a  corporation,  defendant  in  attachment,  could 
not  replevy,  but  that  it  would  be  entitled  to  replevy  without 
complying  with  the  condition,  that  is,  without  putting  in  special 
bail.     This  point  was  decided  in  an  analogous  case-— the  case  of 
Carpentier  vs.  The  Delaware  Insurance  Company,  2  Binm.  264.    In 
that  case,  it  was  contended  that  the  plaintiff  could  not  enter  a 
rule  of  reference,  because  the  defendants  were  a  corporation— 
that  in  every  case  intended  to  be  referred,  an  appeal  was  given, 
but  that  in  no  case  could  it  be  obtained  by  a  defendant,  without 
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eDteting  into  a  recognisance,  conditioned  to  pay  tlie  debt  and 
costs,  or  to  surrender  himself  to  jail;  and  that  a  coi*poration  could 
not  give  such  a  recognisance,  because  it  could  not  be  suiTendered, 
It  was  contended  that  the  nght  of  appeal  was  upon  condition 
that  the  defendant  put  in  special  bail,  and  as  a  coi*poration 
could  not  do  that,  it  must  be  excepted  from  the  operation  of  the 
law,  which  allowed  a  rule  of  reference  to  plaintiflfs.  Just  the 
case  here.  In  that  case,  the  Chief  Justice  said  :  "  It  is  clear  that 
one  of  the  alternatives  of  this  condition  is  not  applicable  to  acor^ 
poration,  which  is  not  a  natural  but  a  political  body,  incapable  of 
being  surrendered  or  imptisoned.  I  agree,  that  the  form  of  the 
recognisance  is  not  applicable  to  a  body  coiporate,  but  from  this 
I  draw  a  different  conclusion  from  them.  /  do  not  infer  that 
the  defendant  can  hare  no  appeal,  bnt  that  he  may  have  an  appeal 
without  entering  into  any  recognisance.^^  The  exact  point  made 
by  the  plaintiflT  in  error  here,  was  made  in  Pennsylvania,  under 
the  attachment  laws  of  that  State.  It  was  there  claimed  that 
corporations  are  not  within  the  Act,  because,  it  provides,  *'  that 
if  the  plaintiff  in  attachment  obtain  verdict,  judgment  and  execu- 
tion for  the  money  and  goods  in  the  garnishee's  possession,  yet 
the  defendant  in  attachment  ftiay,  at  any  time  before  the  money 
is  paid,  put  in  bail  to  the  plaintiflTs  action,  upon  which  the  at- 
tachment is  grounded,  whereby  the  garnishee  will,  and  shall  be 
immediately  discharged."  The  exception  of  corporations  from 
the  operation  of  the  attachment  law  of  that  State,  was  claimed^ 
because  the  condition  of  replevy  was  such  as  they  could  not  com- 
ply with,  to-wit :  put  in  bail  to  the  action.  Just  so  in  the  case 
at  this  bar.  The  Court  ruled  in  the  Pennsylvania  case,  that 
corporations  were  within  the  Act,  sustaining  the  view  taken  by 
the  Court  in  Carpentier  vs.  The  Delaware  Insurance  Company, 
Rogers,  J.  delivering  the  opinion  of  the  Court,  said  :  '*  Granting 
merely  for  the  sake  of  the  argument,  that  '  bail  to  the  plaintiff's 
action,'  as  used  in  the  Act  of  Assembly,  means  special  bail  only, 
and  agreeing,  as  I  certainly  do,  that  a  corporation  cannot  enter 
special  bail»  yet  it  by  no  means  follows,  that  the  effects  of  foreign 
corporations  cannot  be  attached  under  the  Act  of  1705.'*  After 
commenting  approvingly  on  the  case  of  Carpentier  vs.  The  De- 
laware Insurance  Company,  he  proceeds,  ^  In  this  c<ise,  I  do  not 
infer  that  the  effects  of  foreign  corporations  cannot  be  attached, 
but  should  infer,  were  it  not  for  considerations  that  I  shall  state,, 
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that  the  attarhment  sJiould  be  dissohtd  htf  entering  an  appearance 
withnut  half.**  BuJthel  vs.  Commonwealth  Ins.  Com.  15  Serg.  Sf 
llawl.  U.  176. 

The  argument  of  counsel  for  the  plaintiflf  in  error,  might  be 
considered  as  fully  answered  by  this  view  of  the  question,  sup- 
ported by  the  two  cases  referred  to.  But  we  do  not  rest  our 
judgment  alone  upon  that  view  of  the  question.  This  is  a  much 
Btrouirer  case  than  the  case  in  15  S.  Sf  R.  There  the  replevy 
by  the  Act,  depended  upon  the  putting  in  of  special  bail ,  here, 
by  our  Statute,  it  does  not.  The  defendant,  by  the  Act  of  *99,  is 
entitled  to  replevy  the  property  attached,  by  appearing  and  put- 
ting in  special  bail,  o^  by  giving  bondf  with  good  and  sufficient  secu- 
rity to  t/ie  Sheriffs  or  other  officer  servins^  the  process,  conditioned  for 
his  ajfpearance  at  the  Court  to  which  it  is  returnable,  and  abiding 
and pcrfonnifig  the  order  and  judgfnent  of  that  C'Ourt. 

He  is  not  required  to  do  both — if  he  gives  the  bond  and  secu- 
rity, the  property  is  replevied.  The  alternative  seems  to  have 
been  provided  to  meet  the  case  of  corporations.  They  are  under 
no  inability  to  give  bond,  and  are  deprived  of  no  right  of  replevy 
which  the  Statute  gives  to  a  natural  person.  Nor,  I  may  say 
of  any  other  right  of  any  kind,  #hich  it  confers  upon  natu- 
ral persons.  They  can  appear — plead — give  bond — replevy. 
What  more  do  they  want  ?  They  are  not  entitled  to  special  fa- 
vors in  our  Courts  of  Justice.  They  are  entitled  to  equal  nghts 
with  other  persons,  and  no  more.  And  the  plaintiff  in  attach- 
ment is  as  fully  protected  by  the  bond  of  a  corporation,  as  he  is 
by  the  bond  of  a  natural  person.  Let  the  remedies  of  the  plain- 
tiff on  that  bond  be  what  they  may,  (and  about  them  it  is  unnec- 
essary to  express  an  opinion,)  they  are  the  same  against  a  foreign 
corporation  that  they  are  against  the  citizen  of  a  foreign  State, 
w^hen  he  replevies  by  giving  bond. 

It  is  said  that  the  Act  of  1829  is  in  pari  materia  with  the  Act 
of '99,  and  that  construing  the  two  together,  the  inference  is dedu- 
cible,  that  corporations  are  not  embraced  in  the  latter  Act.  As 
the  Act  o£*29  is  amendatory  of  the  ''several  attachment  laws  of 
this  State,"  I  see  no  objection  to  considering  it  as  in  pari  mate- 
ria, with  them.  I  recognise  the  rule,  too,  that  Statutes  in  pari 
materia,  are  to  be  construed  together  as  one  Statute.  As  to  one 
Statiite,  a  familiar  rule  of  construction  is,  that  it  is  to  be  so  con- 
strued, as  that  all  of  its  provisions  may  stand.     Applying  this 
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rule  to  the  two  Acts  of  '99  and  '29,  I  see  nothing  in  them  to  war- 
rant the  inference  drawn  by  the  counsel  for  plaintif!*.  They  are 
not  at  all  in  conflict.  The  Act  of  *99  may  embrace  corpora- 
tions and  not  in  the  least  interfere  with  the  Act  of  *20^  The  latter 
18  an  Act  to  subject  the  property  o{ foreign  Inturanec  Companies, 
within  this  State,  who  conduct  their  business  here  by  agents,  to 
attachment,  at  the  instance  of  the  insured.  It  provides  the  man- 
ner in  which  it  may  be  done,  &c.  Now,  this  is  express  legisla- 
tion, by  virtue  of  which,  one  clafs  of  creditors  may  attach  the 
property  of  one  kind  of  foreign  corporations.  But  it  leaves  the 
rights  of  all  other  creditoi*s  against  that  class  of  incorporations, 
and  against  all  other  corporations,  precisely  where  it  found  them 
under  the  Act  of '99.  We  give  full  effect  to  the  Act  of  '29,  as 
the  latest  declared  will  of  the  Legislature,  so  far  as  it  goes.  To 
(he  extent  that  it  does  not  go,  the  prior  Acts  are  in  full  force. 
If,  under  the  prior  Acts,  other  corporations  were  liable  to  at- 
tachment, and  Insurance  Companies  were  liable  to  altstchment  at 
the  instance  of  other  persons  who  are  creditors,  than  persons  in- 
sured, why  surely,  they  are  still  liable.  There  is  no  repugnancy 
between  the  two ;  both  may,  and  in  our  judgment,  must  stand. 

If  it  be  said  that  the  Act  of  '29  is  a  legislative  construction  ol 
the  Act  ol  '99,  by  which  it  has  impliedly  declared  its  opinion,  that 
corporations  are  excepted  from  that  Act,  then  our  reply  is,  con- 
ceding that  it  is  so — however,  in  cases  of  doubt,  we  might  respect 
such  an  opinion  of  the  Legislature  thus  expressed  by  implication,' 
yet,  in  cases  where  we  have  no  doubt,  or  little  doubt,  we  would 
not  regard  it.  So  long  as  the  General  Assembly  permits  the  Act 
of  '99  to  remain  unrepealed,  being  convinced  that  it  applies  in  its 
terms  and  spirit  to  corporations,  we  shall  give  it  effect  against 
them. 

There  is  one  rule  of  statutory  construction  recognised  in  Eng- 
land, and  by  the  Supreme  Couit  of  the  United  States,  which  is 
conclusive  of  this  question.  It  is  this.  Corporations  are  to  be 
deemed  and  considered  as  persofis^wJien  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural  persons^  express- 
ly  included  in  a  Statute.  Thus,  in  England,  a  corporation  seized 
in  foe  of  lands  for  it8  own  benefit,  was  considered  an  inhabitant 
or  occupier,  within  the  meaning  of  the  Statute  42  Eliz,  L  h.  2 
and  liable  in  its  corporate  character  to  be  rated  for  the  poor  tax. 
Cowp.  73.     To  the  same  efiect,  see  Lord  Coke,  2  Inst.  703,  also 
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The  People  vs.    Utica  I/uurdnce  Cony»unyt  15  Johns,   IL  381, 
382. 

In  Beaston  vs.  The  Farmer^ s  Bank  of  Delaware^  the  Sapreme 
.  Court  of  the  United  States  say,  *'  No  authonty  has  been  adduced 
to  show  that  a  corporation  may  not,  in  the  constructioa  of  Stat- 
utes, be  regarded  as  a  natural  pei*aon,  whilat,  on  the  contrary,  au- 
thorities have  been  cited,  which -show  that  corporations  are  to  be 
deemed  and  considered  cut  persons^  when  the  circumstances  in 
which  they  are  placed,  are  identical  with  those  of  natural  per- 
sons expressly  included  in  such  Statutes.^     Natural  peiiBons  aro 
expressly  included  in  the  Act  of  '99,  and  it  requires  but  a  glance 
to  see  tha^  corporations  located  abroad,  and  being  debtors,  are 
placed  in  ciirumstances  identical  with  those  of  natural  persons, 
residing  out  of  the  State,  who  are  also  debtors.     The  case  of 
Beaston  vs.  The  Farmer^  Bank  of  Delaware^  sustains  so  iuUy  the 
construction  'which  we-  put  upon  our  attachment  law,  that  a 
more  specific  reference  to  it,  I  am  sure,  will  be  excused. 

It  is  a  long  case,  and  involved  several  questions.  Amongthem 
this^whether  a  corporation  is  included  in  the  provisions  ef  the 
Act  of  Congress,  which  gives  a  preference  to  the  United  States,, 
in  the  distribution  of  the  effects  of  revenue  officers  and  other  per- 
sons becoming  iadebted  to  the  United  States,  and  afterwards  pro- 
ving insolvent.  The  section  of  that  Act  referred  to,  is  in  these 
words,  *^  That  when  any  revenue  officer,  or  other  person,  hereaf- 
ter becoming  indebted  to  the  United  States,  by  bond  or  other- 
wise, shall  become  insolvent,  or  where  the  estate  of  any  deceased 
person  in  the  hands  of  executors  or  administrators,  shall  be  insu^ 
ficient  to  pay  all  the  debt^  due  from  the  deceased,  the  debt  due 
to  the  United  States  shall  be  first  satisfied,  &c."  Corporations 
are  not,  in  tenns,  embn>ced  in  the  Act,  nor  are  they  excepted. 
Those  persons  named,  end  expressly  included,  arc  designated  as 
revenue  officers  and  otl^er  persons,  and  in  a  subsequent  part  of 
the  Act,  as  debtors.  The  meaning  of  Congi*ess*,  clearly,  was  to  in- 
.  elude  persons  indebted  to  the  United  States.  In  constiniing  this 
Act,  the  Sn/n-eme  Court  say,  "  All  debtora  to  the  United  States, 
whatever  their  character,  and  by  whatever  mode  bound,  may  be 
fairly  included  within  the  langviage  used  in  the  Act  of  Congi-ess." 
The  point  was,  whether  corporations  were  included,  and  the  Court 
determined  that  they  wore.  They  farther  hold  ihat,  if  acorpora- 
tion  can  be  brought  into  any  one  of  the  predicaments  stated  ia 


MILLEDGEVILLE,  NOVEMBER  TERM,  1848.     543 


South  Carolina  Rail  Road  Co.  rs.  McDonald. 


the  Statute,  it  will  be  sufficient  to  include  them.  Mr.  J.  Story 
dissented  from  the  judgment  of  the  Court,  upon  the  ground,  prin- 
<;ipal]y,  that  a  corporation  could  not  be  included  in  the  Act,  be- 
cause it  could  not  be  placed  in  all  the  predicaments  stated.  For 
example,  he  said,  that  if  corporations  could  be  supposed  to  be 
deceased  debtors,  '*  yet,  by  no  I'easonable  use  of  language,  can  they 
he  said  to  have  executore  or  administrators."  Upion  the  same 
ground,  this  learned  jurist  could  not  have  dissented  from  a  similar 
opinion  on  our  Act  of  '99,  because  the  predicaments  stated  in 
that  Act,  ai-e  in  the  alternative.  His  dissent,  therefore,  does  not 
at  all  weaken  the  authority  of  the  case.  How  remarkably  alike, 
in  impoitant  particulars,  are  the  Act  of  Congress,  and  the  Act  of 
Georgia  of  1799.  Both,- in  terms,  include  jfersons  who  are  indebted^ 
If  by  the  judgment  of  the  Supreme  Court,  coi-porations  are  inclu- 
ded in  the  former,  fhei/  must  be  included  in  the  latter.  12  Peters* 
R,  102.     Also,  see  United  States  vs,  Amedy,  11  Wheat,  392. 

In  The  Planters  ^  Merchants  Bank  of  Mobile  vs,  Andretos,  8 
Porter,  404,  the  Supreme  Court  of  Alabama  decided,  that  under 
the  attachment  laws  of  that  State,  the  term  ^erf on  embraces  not 
only  natural,  but  artificial  persons,  and  that  a  corporation  is  a  per- 
son within  the  meaning  of  those  laws.  The  same  doctrine  was-* 
held  under  the  attachment  laws  of  Pennsylvania,  in  the  case  of 
Bushel  vs,  Commontcealth  Ins,  Co,  ]  5  Serg,  if  Rawl,  176,  already 
referred  to,  and  is  approved  by  Angel  ^  Ames,  See  A,  Sf  A,  337. 
8ee  also,  1  Story*s  R,  531.  9  Conn,  R,  430,  andO  N,H,  R,  394. 
The  doctrine  was  differently  settled  in  the  matter  of  McQueen  vs, 
Middletaum  Man,  Co,  by  the  Supreme  Court  of  N.  Y.  16  Johns, 
R,  5.  The  reasoning  of  the  Court  in  that  case,  is  not  very  satis- 
factory. And,  moreover,  the  provisions  of  the  Statute  of  New 
York,  upon  which  that  decision  was  made,  are  somewhat  differ- 
ent from  those  of  our  own  Act.  The  New  York  Statute  pro- 
vides that  the  debtor  may  give  security  to  the  creditor,  to  appiear 
and  plead  to  any  action  to  be  brought  in  any  Court  of  Law  or 
Equity  in .  the  State,  within  six  months,  by  the  creditor  against 
him;  and  to  pay  such  sum  as  may  be  recovered  against  him  in 
such  action,  and  if  that  is  done,  the  Judge  who  issued  the  war- 
rant of  attachment  shall  issue  a  supersedeas  to  the  warrant.  The 
Court  were  of  the  opinion  that  the  Act  supposed  that*  the  petsoii 
giving  security,  would,  if  within  the  State,  be  subject  to  a  suit, 
and  that,  as  a  foreign  corporation  could  not  be  sued  in  New  Yoric, 
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because  seiTice  could  not  be  perfected  on  it  there,  it  could  not 
be  intended  to  apply  to  corporations.  The  Couit  thought  that 
the  Legislature  contemplated  a  liability  to  arrest.  The  New- 
York  Statute  is  distinguishable  from  ours  in  this  ;  that  Act  sup- 
poses a  suit  to  be  brought,  to  which  the  party  binds  himself  to  ap- 
pear and  plead,  and  to  pay  the  sum  therein  recovered  ;  that  is, 
an  independent  suit,  distinct  from  the  attachment,  and  of  course, 
it  supposes  the  service  of  such  suit.  Our  Statute  contemplates 
no  such  independent  suit ;  the  bond  which  it  requires,  binds  the 
defendant  to  appear  at  the  Court  to  which  the  attachment  u  re- 
turnable, and  to  abide  by  and  perform  the  order  and  judgment  of 
that  Court.  It  therefore  contemplates  no  semce  of  any  suit, 
save  that  which  has  been  already  perfected  in  rem,  and  which, 
in  case  of  a  foreign  citizen,  even,  is  a  legitimate  service.  The 
reasoning,  therefore,  of  the  New  York  Court,  if  fully  applicable 
to  the  law  of  that  State,  is  not  applicable  to  our  Act. 

Foreign  corporations  are,  equally  with  natural  persons,  enti- 
tled to  the  remedy  by  attachment,  in  our  Courts — the  right  and  the 
liability  ought  to  be  reciprocal.  If  politic  considerations  are  to  be 
taken  at  all  into  the  estimate,  it  is  obviously  politic,  and  justly  so, 
that  corporations,  whose  property  within  our  limits  receives  the 
protection  of  our  laws,  should  be  held  liable  to  those  laws,  so  fer 
as  they  can  be  reached  through  that  property,  if  allowed  to 
contract  and  enforce  debts  by  the  laws  of  this  State,  their  proper- 
ty within  its  jurisdiction  ought  to  be,  in  policy  and  in  justice, 
made  liable  to  the  payment  of  their  debts. 

Let  the  judgment  be  affirmed. 


'^^kr^i>^^N«^*^<^N>'V^N.'^^^X^'«i  ^  '■>^N«^^'« 


No.  62. — Samuel  B.  Malendy,  and  others,  plaintiffs  in  error,  r*. 

John  T.  Hungerforu. 

[1.]  A  notice  of  an  applicution  for  the  bencjfitof  the  **  Honest  Deb  tor  V  Act,  di- 
rected to  a  firui  by  their  iirui  name — held  to  be  sufficient. 

Application  for  the  benefit  of  the  "  Honest  Debtor's  Act"— 
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Richmond  Supenor  Court — ^before   Judge    Holt,    September 
Term,  1848. 

The  facts  are  embodied  in  the  opinion  of  the  Court. 
A.  J.  Miller,  for  plaintiffs  in  error. 

H.  H.  CuMMiNG,  for  defendant. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

John  T.  Hungei-ford,  being  aiTested  at  the  instance  of  other 
persons,  and  having  given  bond  and  filed  his  schedule,  made  ap- 
plication to  be  discharged  as  an  insolvent  debtor,  under  the  pro- 
visions of  "the  Act  for  the  relief  of  honest  debtors."  The  plain- 
tiffs in  error,  who  resided  out  of  the  State,  were  creditors.  Due 
notice  of  the  intended  application  was  seized  on  their  attornies,' 
addressed  to  them  respectively,  as  partners  in  trade,  by  the 
etyle  of  their  several  firms,  namely  :  **  Malendy  &  David,"  "G. 
&  W.  H.  Lockwood,"  and   "  Wyman,  Elmendorf  &  Derby." 

These  creditors  appeared  by  their  attoiiiies,  and  objected  to 
the  sufficiency  and  legality  of  the  notice,  because  they  were  not 
directed  to  these  creditor  by  their  individual  names.  The  ob- 
jection being  overruled,  a  writ  of  error  has  been  sued  out  to  this 
Court  to  reverse  this  judgment. 

[1.]  In  all  judicial  proceedings,  it  may  be  proper,  perhaps  ne- 
cessary, that  the  individual  names  of  the  parties  should  be  set 
out ;  especially  where  a  judgment  may  be  rendered  for  a  pecu- 
niai*y  demand.  In  such  cases,  the  execution  would  issue  against 
each  member  of  the  firm,  and  bind  not  only  the  partnersnip  prop- 
erty, but  the  separate  effects  of  each  member.  In  this  case,  had 
either  of  these  firms  tendered  an  issue,  suggesting  fraud,  it  would 
have  been  proper  that  their  individual  names  should  have  been 
set  out,  inasmuch  as  the  proceeding  might  have  involved  them  in 
a  judgment  for  cost. 

But  this  reasoning  does  not  apply  to  this  preliminaiy  notice. 
The  law  requires  that  the  creditor  should  be  notified.  The  cred- 
itor has  been  notified.  A  service  on  any  one  of  the  partners, 
would  havo  been  sufficient,  for  each  is  the  agent  for  the  whole. 
3  Sheplef/,  9.     1  Wend,  50.     1  Broune^  299.    And  if  service  on 
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one  would  have  l>een  BiifTicient,  what  necessity  can  there  be  of 
stating  the  individual  names  of  each  partner  ? 

Moreover,  the  Statute  requires  the  **  creditors*'  to  be  notified. 
Who  are  tho  creditors  here  ?  Not  the  individuals  composing 
these  firms.  As  far  as  the  record  discloses,  Hungerford  owes 
them,  individvaUt/t  nothing.  The  Jirms  are  the  creditors.  The 
notice  should  then  be  directed  to  the  Jtrms,  and  served  accord- 
ingly. 

In  the  case  o^  Alexander,  et  aL  vs.  Broion,  1  Peters,  683,  where 
■the  objection  was  to  a  notice  required  by  a  Statute  of  Virginia, 
that  it  inserted  the  name  of  only  one  defendant,  where  it  should 
have  inserted  two,  Chief  Justice  Marshall  says:  "Its  (the  no- 
tice) sole  purpose  is  to  inform  the  party  that  the  motion  is  to  be 
made."  '  If  it  gives  him  the  information,  to  enable  him  to  do  this, 
it  effects  all  the  substantial  purposes  of  justice. 

In  1840,  (Pajn,  IHJ  the  Legislature  passed  a  declaratory 
Statute,  bearing  somewhat  upon  this  subject.  By  its  provisions* 
judgments  are  permitted  to  -be  entci'ed  up,  and  executions  issued, 
both  in  favor  and  against  partners,  by  their  partnership  names. 
If  in  so  important  a  matter,  the  firm  name  is  deemed  sufficiently 
definite  by  the  Legislature,  we  conceive,  in  the  service  of  a  notice 
in  a  matter  which  might  almost  be  reckoned  as  pendente  lite,  a 
part  of  the  litigation  of  the  original  suit,  the  firm  name  is  a  suffi- 
cient indication  of  the  persons  meant. 

Let  the  judgment  be  afiirmed. 


No.  63. — Augustus  G.  Nagle,  plaintiff  in  error,  vs.  The  City 

Council  of  Augusta,  defendant. 

[1.]  Where,  hy  llie  charter  of  the  city  of  Augtista,  the  Citj'  Couucil  were  vest- 
ed with  full  power  to  niiike  aiiJ  esUiblish  such  by-laws,  rules,  and'  ordinuice*, 
re3(>ectiug  stremt*,  wagous,  tS&c.  that  should  appear  to  them  reqaisite  and  oe- 
cmsary  fur  the  security,  welfare,  and  convenience  of  the  said  city,  not  repug- 
nant to  the  couAtitutiun  or  laws  of  the  land :  Heldf  that  an  ordinance,  regula- 
ting the  weii^hl  which  should  be  carried  on  loaded  wagons,  over  the  street* 
of  the  city,  was  a  valid  aud  legal  ordinance,  and  authorised  by  the  charter  of 
the  city. 
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'  ■  Certiorari,  in  Richmond  Superior  Court,  decided  by  Judge 
Holt,  September  Term,  1848. 

By  the  third  section  of  the  Act  incorjiorating  the  city  of  Augus- 
ta, it  was  provided  that  the  City  Council  "  shall  also  bo  vested 
with  full  power  and  authority,  from  time  to  time,  under  their 
common  seal,  to  make  and  establish  such  by-laws,  rules,  and  or- 
dinances, respecting  the  harbor,  streets,  public  buildings,  work- 
houses, markets!  wharves,  public  houses,  carnages,  wagons,  caits, 
drays!  pumps,  buckets,  fire  engines,  the  care  of  the  poor,  the 
regulation  of  disorderly  people,  negroes,  and  in  general,  every 
other  by-law  or  regulation  that  shall  appear  to  them  re- 
quisite and  necessary  for  the  security,  welfare,  and  convenience 
of  the  said  city,  or  for  presen-ing  peace,  order,  and  good  govern- 
ment within  the  same." 

On  26th  April,  1848,  the  City  Council  passed  an  ordinance, 
providing  that  **iio  wagon,  dray,  or  other  vehicle,  employed  in 
the  transportation  of  goods,  wareri,  merchandize,  or  produce  of 
any  kind,  shall  be  permitted  to  pass  through. any  of  the  sti^eets  of 
the  city,  which  shall  carry  a  greater  weight,  exclusive  of  the 
weight  of  such  wagon,  dray,  or  other  vehiclet  than  is  allowed  by 
this  ordinance.  The  load  of  a  four  or  six  horse^agon  shall  not 
exceed  five  thousand  pounds  in  weight.  That  of  a  two  horso 
wagon  shall  not  exceed  two  thousand  five  hundred  pounds,  and 
that  of  a  dray  shall  not  exceed  fifteen  hundred  pounds  in  weight. 
Provided,  always,  that  wagons,  drays,  and  other  vehich"*?,  may 
lawfuUy  exceed  these  weights,  when  their  load  consists  of  one  ar- 
ticle or  package,  or  of  wood,  lumber,  or  brick,  and  provided,  also, 
that  all  licensed  drays  may  still  continue  to  carry  four  bales  of 
cotton. 

"  Any  white  person  who  shall  be  convicted  of  a  violation  of 
this  ordinance,  shall  be  fined  in  a  sum  not  exceeding  twentv  dol- 
lars,  for  each  and  every  such  violation,  ^:c.'* 

Augustus  G.  Nagle,  for  two  several  vit.:]ations  of  the  above  or- 
dinance, was  fined  for  each  the  sum  of  twenty  dollars. 

A  certiorari  was  applied  for  on  three  grounds  of  error. 

1st.  That  sai^  ordinance  was  contrary  to  his  constitutional  and 
legal  rights. 

2d.  That  it  transcended  the  authority  of  the  City  Council  in 
the  premises,  and  was  not  authorised  by  the  chaiter  of  the  city. 
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3(1.  That  said  ordinan<!e  made  unjust  and  illegal  discrimiiia- 
tioiu  botvvccu  tlic  rights  of  citizens  in  passing  the  public  high- 
ways of  the  city. 

Upon  hearing  the  coitiorari,  the  Court  below  dismissed  the 
satne,  sustaining  the  validity  of  the  said  ordinance. 

To  which  decision  exceptious  wei*c  filed,  and  the  same  is  now 
alleged  to  be  erroneous. 

E.  Starnes,  and  T.  P.  McCiiiath,  for  plaintiff*  in  eiTor. 

1st.  The  City  Council  have  transcended  their  authority  in  the 
passage  of  the  ordinance^  as  it  is  an  act  made  to  opei'ate  on  indi- 
viduals, and  not  for  the  public  good  of  the  city.  1  Black.  Com, 
12G.  fVif'  of  Ciril  LiUrtyJ  See  iiote,  Ib'uL  Con,  of  Geo. 
IIotrM.  ()0. 

2d.  The  ordinance  may,  therefore,  bo  said  to  bo  contrary  to 
the  constitutional  and  legal  rights  of  the  plaintiff*. 

3d.  The  ordinance  makes  unjust  and  illegal  discriminations 
in  the  rights  of  citizens  to  pass  the  public  streets  of  the  city.  12 
Mod.R.  087.     1  Kent  (.W/.  448.     1   Bay,  252. 

A.  J.  MiLi.KR,  for  the  defendant  in  error. 

The  ordinance  in  question  is  legal  and  valid.  Act  of  Slit  Jon. 
1798.  1  McMullim\s  Rep.  323.  1  RichanlsoTis  Rep.  3(34.  \o 
Ohio  Rep.  G2o. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  Had  the  City  Council  of  Augusta,  the  power  and  author- 
ity, under  their  charter  and  the  laws  of  the  land,  to  make  the  oixl- 
inance  specified  in  the  record  ?  We  are  of  the  opinion,  they  had 
such  power  and  authority.  Hy  the  22d  section  of  the  1st  article 
of  the  Constitution  of  this  State,  it  is  declared,  "The  General 
Assembly  shall  have  power  to  mnkc  all  laws  and  ordinances, 
which  they  shall  deem  necessary  and  proper,  for  the  good  of  the 
State,  which  shall  not  be  repugnant  tothis  Constitution."  PriMce, 
005.  The  same  provision  was  in  the  Constitution  of  1789.  Mar- 
bury  a7id  Crairjord^s  Dig,  1,^.  The  General  Assembly,  having 
the  power  to  make  all  laws  and  ordinances  which  they  might 


MILLEDGEVILLE,  NOVEMBER  TERM,  1848,    649 

Nagler*.  The  City  Coiiucil  ot'Au^sta. 

* 

deem  necessary  and  proper  for  the  good* of  the  State,  on  the  31  at 
January,  1798,  delegated  to  the  City  Council  of  Augusta,  "full 
power  and  authority,  from  time  to  time>  under  their  common 
seal,  to  make  and  establiuh  such  By-Laws,  Rules  and  Ordinances 
respecting  the  streets,  wagons,  taris,  drays^  Sfc,  that  shall  appear 
to  them  requisite  and  necessary,  for  the  security,  welfare,  and 
conoenience  of  the  said  city,  or  for  preseiTing  peace,  order,  and 
good  government  within  the  same ;  provided,  such  hy-lawi 
shall  not  be  repugnant  to  the  Constitution,  or  the  laws  oi  the 
land."  Marhury  and  Crawford^ s  Dig,  136.  The  ordinance  com- 
plained of,  regulates  the  weight  which  wagons,  and  other  vehi- 
clf)6  employed  in  the  transportation  of  goods,  wares,  merchan- 
dise, or  produce  of  any  kind,  siiall  carry  through  the  streets  of  the 
city. 

The  streets  of  the  city  are  to  be  kept  in  good  repair  at  the  ex- 
pense of  the  corporation,  and  veiy  heavy  loaded  wagons  may  rea- 
sonably be  supposed  to  cut  them  up,  and  injure  them  more  than 
wagons  carrying  less  weight.  The  argument  for  the  plaintiff  in 
error,  however,  is,  that  the  ordinance  violates  the  Constitution, 
deprives  him  of  a  natural  riglit,  and  makes  an  unjubt  discrimina- 
tion between  the  citizens,  who  pass  with  their  wagons  over  the 
streets  of  the  city. 

We  have  not  been  able  to  discover  that  the  ordinance  violates 
any  provision  of  the  Constitution.  The  Greneral  Assembly,  as 
we  have  seen,  had  the  power  to  make  all  laws  and  ordinances, 
which  they  might  deem  necessary  and  proper,  for  the  good  of 
the  State.  The  charter  of  the  city  of  Augusta,  vests  the  City 
Council  with  full  power  and  authority,  to  make  and  estab- 
lish such  by-laws,  rules  and  ordinances,  respecting  the  streets, 
wagons,  4*^.  that  shall  aj)pcar  to  them  requisite  and  necessary,  for 
the  security,  welfare,  anti  convenience  of  the  city.  Does  this  ordi- 
nance depiive  the  plaintift^in  error  of  his  natural  right  to  travel 
over  the  streets  of  the  city  with  his  loaded  wagon  and  team  ?  Cer- 
tainly not;  but  me  rely  rf^?//«^^*tlicj  exercise  of  that  light.  It  wiay  be 
said,  a  man  h?is  the  natural  right  to  ride  his  horse  over  the  streets 
of  the  city,  but  it  will  not  be  contended,  we  suppose,  that  he 
would  have  the  right  to  ride  his  horse  with  such  speed,  n  :o  en- 
danger the  secunty  and  lives  of  the  citizens,  who  are  constantly 
passing  those  streets.  The  true  distinction,  is,  between  an  ordi- 
nance which  operates  as  a  total  excltuion,  (>r  depii  nation  of  the 
VOL.  y.  70 
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tight  of  the  citizens,  and  one  which  merely  regulates  the  exer- 
cise and  enjoyment  of  it,  for  the  henefit  and  securit  j  of  the  in- 
habitants of  the  city. 

An  ordinance  which  would  operate  as  a  total  exclusion  of  the 
right  of  the  citizen  lo  pass  over  the  streets  of  the  city,  with  his 
loaded  wagon  and  team,  would  be  unreasonable  and  Toid,  a» 
against  common  right.  But  the  ordinance  in  question,  which 
mei^ely  regulates  the  exercise,  and  enjoyment  of  the  right,  is  good 
and  valid,  and  authorised  by  the  charter  of  the  city.  Village  of 
Buffalo  vs.  Webster,  10  Wen  J,  Rep,  99.  Bush  vs.  Seabury,  8 
John,  R.  419.  Nor  do  we  think  the  ordinance  unjustly  discrim- 
inates between  the  rights  of  the  citizens,  who  wagon  over  the 
streets  of  the  city.  Those  wh6  haul  brick,  wood,  and  lumber  are 
excepted,  it  is  true,  by  the  proviso  of  the  ordinance,  but  never- 
theless, it  is  general  in  its  operation  upon  all  the  citizens,  who 
may  think  proper  to  employ  their  wagons  and  teams,  in  hauling 
over  the  streets  of  the  city.  If  the  ordinance  had  imposed  res- 
trictions upon  the  citizens  of  a  particular  ward  of  the  city  only, 
or  grranted  a  particular  privilege  to  one  class  of  the  citizens,  not 
common  to  the  whole  body,  then  the  ordinance  might  have  been 
obnoxious  to  the  charge  of  making  an  unjust  discrimination  be- 
tween the  citizens  ;  but  nothing  of  that  character  appears  on  the 
face  of  the  ordinance  ;  the  proviso  is  as  general  in  its  operation 
as  the  ordinance  itself. 

Let  the  judgment  of  the  Court  below,  be  affirmed. 


No.  64. — Amort  Sibley,  plaintiff  in  eiTor,  vs.  Charles  A.  Begird, 

defendant. 

[1.]  If  the  recovery  in  a  suit,  will  itself  be  the  cause  of  an  action  in  favor  of  the 
defendant  against  the  plain  iff,  that  fact  will  be  a  good  defence  to  the  first 
suit.     Because  the  Courts  v/iU  avoid  circuity  of  action. 

[2.]  If  a  company  composed  of  A,  B,  and  C,  sell  personal  proper^,  with  an 
implied  warranty,  to  a  company  composed  of  D,  E,  and  F;  and  D,  without  a 
titU  from  D,  B  and  F,  or  from  any  one  claiming  tmder  them,  seOa  tho  wbm 
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property  to  A,  and  A  is  dispoaaessed  apon  the  title  of  a  third  persoo,  and  sues 
D,  on  an  implied  warranty  ;  if  A  ba^  knowledge  of  the  defect  of  the  title  at 
the  time  ho  bought  from  D,  there  is  no  implied  warranty  from  D  to  A,  and  the 
action  cannot  be  sustained.  And  if,  in  such  a  case,  there  is  an  implied  warranty^ 
it  may  be  avoided  for  fraud,  in  A's  supprewing,  at  the  time  of  the  sale,  the 
material  fact  within  his  knowledge,  that  the  title  was  not  good. 


« 


ABSumpsit  on  implied  warranty,  in  Courtof  Common  Pleas, 
Augusta.  Ceitiorari  to  Superior  Court,  decided  by  Judge  Holt, 
September  Term,  1848. 

A.  Sibley  sold  and  conveyed  to  C.  A.  Beard,  a  certain  house 
standing  on  the  east  side  of  the  alley,  leading  from  Broad  street 
to  the  Eagle  and  Phoenix  Hotel  stable,  and  gave  him  a  receipt 
for  the  money.  Beard  was  dispossessed,  and  brought  suit  upon 
the  implied  warranty  of  title. 

The  defence  set  up  was,  that  Lewis  Lovell,  Robert  D.  Glenn, 
and  Charles  A.  Beard,  had  previously  sold  and  conveyed  the 
same  house  to  the  "  Eagle  &  PhcBnix  company,"  which  consisted 
of  Amory  Sibley,  William  Fuller,  and  George  Magnider,  trustee, 
and  that  whatever  defects  there  were  in  the  title,  were  known  to 
Beard,  when  he  purchased. 

The  defence  being  overruled  by  the  Court  of  Common  Pleas, 
and  by  the  Judge  of  the  Superior  Court  on  certiorari,  Sibley  ex- 
cepted. 

Ist.  Because  plaintiff  could  not  recover  for  any  defect  of  title, 
because  the  same  title  had  been  previously  wan-anted  by  the  said 
plaintiff  and  others,  to  the  defendant  and  others. 

2d.  Because  the  plaintiff,  a  previous  vendor  of  the  same  prop- 
erty, was  privy  to  the  defendant's  title,  and  took  the  same  with 
full  knowledge  of  its  defects,  and  could  not,  therefore,  recover  on 
an  implied  warranty. 

It  did  not  appear  from  the  record  how  the  title  passed  from 
the  "  Eagle  and  Phoenix  Hotel,"  to  A.  Sibley. 

Gould,  for  plaintiff  in  error. 

Miller,  for  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

We  think  that  there  was  no  error  in  the  decision  of  the  Coiixt 
below,  on  the  first  gitmnd  taken  in  the  tBUgninent* 

■    i 
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[1.]  If  A  sells  property  to  B,  with  warranty  of  title,  and  B 
sells  the  same  property  to  A,  with  warranty  of  title,  and  A  is  de- 
prived of  it  by  legal  process,  upon  a  title  in  a  third  person,  he 
cannot  maintain  an  action  against  B,  for  the  breach  of  his  war- 
ranty, because,  if  he  recovera  of  B,  he  would  be  entitled  to  turn 
round  and  sue  A,  for  a  breach  ofhis  prior  warranty.  TheCourU 
will  avoid  circuity  of  action.  It  may  be  stated  as  a  well  settled 
principle,  that  if  the  recovery  in  a  suit  will  he  itself  the  occasion 
of  another  suit,  with  right  of  recovery,  in  favor  of  the  defendant 
against  the  plaintiif,  that  fact  will  be  a  good  defence  to  the  first 
action.  The  law  will  not  patronize  litigation — it  even  abhors  a 
inulti])licity  of  suits.  For  example,  no  action  can  be  maintained 
on  a  note,  against  a  pereon  who  became  a  party  to  it  subsequent- 
ly to  the  holder  or  plaintiff,  for  if  it  were  otherwise,  the  defendant 
in  such  action,  might,  as  an  indorsee,  deriving  title  from  the  plain- 
tiff, be  entitled  to  recover  back  again,  in  another  action  against 
the  plaintiff,  the  identical  sum  which  he,  the  plaintiff,  had  pre- 
viously recovered  from  him.  Chitty  on  Bills,  537.  Bisliop  vs. 
Hay  ward,  4  T.  R.  470.  2  JB.  4*  P.  125.  2  B.  if  C.  4S3.  3  Dotd. 
if  Ryh  650.  Again,  a  creditor,  who  agrees  with  his  debtor,  that 
he.  never  will  sue  him  for  the  debt,  cannot  sue  for  the  debt. 
The  agreement  may  be  plead  and  will  operate  as  a  discharge,  be- 
cause, if  the  creditor  recovers  the  amount  of  the  debt,  the  debtor 
would  be  entitled. to  turn  round  and  sue  him  and  recover  the 
same  amount,  as  damages  for  the  breach  of  the  contract.  Cham- 
bers vs.  McDowell,  4  Geo,  Rep.  192,  and  authorities' there  cited. 

So  also,  if  A  sells  property  to  B,  and  B  to  C,.and  C  back  to  A,  all 
with  warranty,  and  A  is  dispossessed  by  D,  upon  a  title  para- 
mount, A  cannot  maiAtain  an  action  against  C,  fur  a  breacli  of 
his  warranty,  because  the  parties  being  all  in  privity,  the  liability 
would  come  round  upon  A. 

[2.]  But  can  this  principle  be  applied  to  this  case  ?  It  canmoty 
for  the  facts,  as  they  appear  upon  the  record,  will  not  peiinit  it. 
Here  is  a  sale  of  a  house  by  a  company,  of  which  the  defendant 
in  error,  Beard,  was  a  member,  to  a  company  called  the  Eagle 
and  Phojuix  Hotel,  of  which  the  plaintiff  in  error,  Sibley,  was  a 
member,  with  implied  warranty  of  title.  Sibley  sells  the  same 
property  to  Beard,  with  implied  warranty,  as  the  defendant  in 
error  insists,  of  the  title.  Beard  is  evicted,  and  brings  his  action 
against  Sibley  for  a  breach  of  his  warranty.    Now,  can  there  be 
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in  this  case,  any  circuity  of  action?  If  the  Eagle  and  Phoenix 
Hotel  had  sold  the  property  back  to  Beard,  there  would  be.  In* 
that  event,  Beard  and  his  company  having  sold  to  the  Eagle  and 
Phcenix  Hotel,  and  wan-anted  the  title  to  them,  would  be  liable 
with  his  company  to  them,  upon  that  warranty,  so  soon  as  he  re* 
covers  upon  their  waiTanty  to  him.  His  recovery  would  consti- 
tute their  right  of  action  against  him,  (and  not  the  less  against 
him,  be  it  remarked,  because  jointly  liable  with  others,)  and  thus 
the  circuity  would  bo  established  and  the  principle  would  apply. 
But  that  is  not  this  case.  If  the  Eagle  and  Phoenix  Hotel  had 
sold  the  property  with  a  waiTanty  of  title  to  Sibley,  and  he  back  t-: 
again  to  Beard,  the  principle  would  bo  applicable.  But  it  does 
not  appear  from  the  record,  how  Sibley  became  possessed  of  the 
house — it  docs  not  appear  that  he  is  a  purchaser  from  his  own 
company,  the  Eagle  and  Phoonix  Hotel,  nor  from  any  one  who 
claims  under  them.  There  is,  therefore,  no  piivity  between  Sib- 
ley and  the  Eagle  and  PhoDnix  Hotel,  and  none  between  him  and 
Beard  and  his  company,  on  the  first  sale.  There  being  no  privi- 
ty there  can  be  no  circuity  of  action.  For  if  Beard's  suit  should 
proceed  against  Sibley  to  a  recovery,  would  that  recovery  entitle 
either  him,  or  the  Eagle  and  Phoonix  Hotel  to  proceed  against 
Beard  and  his  company,  for  a  breach  of  their  warranty  on  the 
first  sale?  I  apprehend  not.  Sibley  may  or  may  not  be  a  pur- 
chaser from  the  Eagle  and  Phosnix  Hotel,  or  from  some  one 
claiming  under  them.  It  does  not  appear  that  he  is,  and  what 
does  not  appear  to  us  on  the  i-ecord,  we  cannot,  in  this  case,  pre- 
sume to  be.  Nor  does  it  alter  the  case,  that  he  is  one  of  the  per- 
sons which  constitute  the  Eagle  and  Phoenix  Hotel  company. 
The  sale  to  a  company  of  which  he  is  a  member,  vests  no  title  in 
him  individually,  and  a  warranty  to  that  company,  does  not  enti- 
tle him  to  sue  for  a  breach  of  it  individually.  For  the  want  of 
privity,  therefore,  there  could  be  in  the  case  which  tlie  record 
makes,  no  circuity,  and  the  ground  of  eiTor  first  taken,  cannot  be 
sustained. 

Wo  sustain  the  second  ground  of  error.    Beard  being  a  prior 
vendor  of  the  property,  with  an  implied  warranty  of  the  title,  is  ^ 

presumed  to  be  cognisant  of  the  defect  in  the  title.  The  law 
makes  him  liable  to  his  vendees  upon  that  warranty,  whether  he 
knew  of  the  defect  in*  the  title  or  not.  The  evidence,  howevei; 
goes  far  to  charge  him  with  this  knowledge.    In  this  eaM| 
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think  it  safe  to  hold,  that  knowledge  of  the  insufficiency  of  tbe  ti- 
tle must  he  brought  home  to  him,  and  that  whether  he  knew  it 
or  not,  is  a  ques^^ion  of  fact  to  he  submitted  to  the  jury.  If,  then, 
he  bought  from  Sibley,  with  such  knowledge,  we  hold,  that  npon 
the  sale  to  him,  the  law  will  not  imply  a  warranty  from  Sibley  of 
the  title,  and  his  action  cannot  be  sustained.  Upon  a  sale  of  per- 
sonal property,  the  vendor  is  not  liable  to  the  purchaser,  for  de- 
fects in  the  quality  of  the  property  visible  to,  and  therefore,  pre- 
sumed to  be  equally  within  the  knowledge  of  both  parties.  The 
rule  in  such  ca^e  is,  **  caveat  emptor,^*  He  is  not  liable  for  sucfa 
defects,  even  upon  an  express  general  warranty.  7  Bing,  605. 
3  Blacksfone,  166.  Broom's  Legal  Maxims,  227,  228.  Smith's 
Law  of  Contracts,  355.  Chitty  on  Contracts,  455.  1  Salk,  2U. 
5  Rawls  R,  5.     2  Kent's  Com.  478. 

Now,  we  see  no  reai^on,  in  principle  or  in  policy,  why  this  rule 
should  not  apply  to  the  title  as  well  as  to  the  quality  of  property. 
The  purchaser.  Beard,  if  he  knew  the  title  of  the  property  to  be 
bad,  takes  it  at  his  own  risk.  Wherein  does  the  case  differ 
from  what  it  would  have  been,  if  Sibley,  the  vendor,  himself  cog- 
nisant of  the  imperfection  of  the  title,  had  at  the  sale,  notified 
Beard  of  it,  and  expressly  sold  to  him  at  his  riski  In  that 
event,  of  course,  there  woUid  be  no  waiTanty. 

Again,  if  there  was  in  this  case  an  implied  contract  of  warran- 
ty, and  if  in  fact,  a  defect  in  the  title  was,  ut  the  time  of  the  sale, 
within  the  knowledge  of  Beard,  that  contract  may  be  avoided  up- 
on the  ground  of  fi-aud.  It  is  familiarly  understood  that  fraud 
vitiates  all  conti*acts,  and  that  fraud  is  within  the  cognisance  of  a 
Court  of  Law,  as  well  as  of  Equity.  In  the  case  of  a  vendor,  the 
suppression  of  a  material  fact  upon  a  sale,  will  avoid  the  contract. 
The  rule  is,  that  the  concealment  or  misrepresentation,  whether 
by  principal  or  agent,  by  design  or  mistake  of  a  material  fact, 
however  innocently. made,  avoids  the  contract  on  the  ground  of 
a  legal  fraud.  But  if  the  concealment  or  misrepresentation  be 
not  innocently  made — then  it  is  a  fraud  in  fkct  as  well  as  in  law. 
See  Tapp  rs,  Lee,  3  B.  ^  P.  371.  Cowp.  785.  3  Burroto,  1905. 
11  M,Sr  W.  415.     Broom's  Legal  Maxims,  363,  S.  P. 

If  there  be  bad  faith  in  •  contract,  it  may  be  shown.  Apply 
this  doctrine  to  this  case.  Sibley,  ignorant  of  any  defect  in  the 
title  of  the  property,  affinning  it  be  his,  sells  it  to  Beard.  Upon 
such  a  sale,  the  law,  as  a  general  proposition,  cxieates  a  contract 
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of  waiTanty  of  title.  Beard,  the  purchaser,  knows  that  the  title 
he  is  buying  is  bad,  but  makes  no  revelation  of  the  fact — suppres- 
ses the  fact,  which,  if  revealed  at  the  time,  would  either  have  pre- 
vented or  modified  the  teims  and  conditions  of  the  sale,  and  there- 
by, the  liability  of  Sibley.  Can  he  be  permitted  to  take  advan- 
tage, by  a  recovery  against  Sibley  upon  the  warranty  which  the 
law  implies,  of  his  fraudulent  suppression  of  a  material  fact,  with- 
in his  knowledge]  He  certainly  cannot.  It  is,  therefore,  mani- 
festly proper,  that  this  cause  go  back,  and  that  the  Court  below 
permit  an  inquiry  before  the  jury,  into  the  facts,  in  accordance 
with  the  rules  of  law  herein  laid  down. 


No.  65. — Jacob  G,  McWhorter,  plaintifTin  error,  rs,  Wright, 

Nichols  &  Co.  defendants. 

[1.].  A  covenant  by  the  surety,  to  pay  cerUiin  debts  of  the  grantor,  his  princi- 
pal, is  a  valuable  considcniliun,  and  sufficient  to  support  an  absolute  couvey- 
anco  of  negroes  and  other  pro{>erty  against  tlie  creditors  of  the  grantor. 

[2.]  An  insolvent  debtor  may,  by  the  laws  of  Georgia,  give  a  preference  in  a 
great  variety  of  ways  to  one  creditor,  to  the  exclusion  of  ovheri*,  provided  it 
be  done  with  good  faith. 

Certiorari,  from  Richmond  Superior  Couit,  decided  by  Judge 
Holt,  September  Term,  1848. 

On  the  7th  May,  1847,  John  T.  Hungeiford,  of  the  city  of  Au- 
gusta, being  in  insolvent  circumstances,  executed  the  following 
instiTiment : 

"  State  of  Georgia,  Richmond  County. 

Know  all  men  by  these  presents,  that  I,  John  T.  Hungeiford, 
of  the  city  of  Augusta,  in  said  county  and  State,  have,  for  value 
received,  bargained,  sold,  and  delivered,  and  by  these  presents 
do  bargain,  sell  and  deliver,  unto  Jacob  G.  McWhorter,  of  the 
same  place,  a  certain  slave  named  Yancey,  a  boy  about  ten  years 
of  age,  and  all  my  stock  in  trade,  of  what  kind  soever  the  samo 
may  be,  consisting  piincipaliy  of  harness  and  harness  mat6ria1i^ 
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saddles,  biidles,  and  saddle  materiaLs,  coach  bindings,  tiimniings, 
&c.  &c.  on  the  premises  now  occupied  by  me,  on  the  north  side 
of  Broad  Street,  as  a  store,  and  also  all  the  countciin,  desks,  show- 
cases, shelves  and  other  furniture  appertaining  thoi*eto:  To  have 
and  to  Jiold  the  same  to  him,  his  executors,  and  assigns,  to  his  and 
their  own  proper  use  and  benefit  forever.  And  I,  the  said  John 
T.  all  and  singular,  the  above  mentioned  property,  unto  the  said 
Jacob  G.  McWhorter,  against  the  lawful  claims  of  all  persons 
whomsoever,  shall  and  will  waiTant  and  forever  defend.  In  tes- 
timony whereof,  I  have  hereunto  set  my  hand  and  seal,  this  7th 
May,  1847.  JOHN  T.  HUNGERFORD,  [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of 

Henry  H.  Gumming,  Not.  Pub.  R.  C. 

On  the  same  day  Jacob  G.  McWhorter  executed  the  following 
instrument : 

"State  of  Georgia,  Richmond  County. 

Know  all  men  by  these  presents,  that  I,  Jacob  G.  McWhorter, 
of  the  city  of  Augusta,  in  said  county  and  State,  am  held  and 
firmly  bound  unto  John  T.  Hungerford,  of  the  same  place,  in 
the  just  and  full  sum  of  five  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  for  the  true  payment  of  which  to  the 
said  John  T.  Hungei-ford,  his  heirs,  executors,  administrators  or 
assigns,  I  bihd  myself,  my  heirs,  executors  and  administi*ator8, 
jointly  and  severally,  fiimly  by  these  presents,  sealed  with  my 
seal,  and  dated  this  7th  day  of  May,  in  the  year  of  our  Lord,  1847. 

The  condition  of  the  foregoing  obligation  is  such  that,  whereas 
the  above  bound  Jacob  G.  McWhorter,  who  is  indorser  for  the 
accommodation  of  the  said  John  T.  Hungei'ford,  of  the  following 
promissory  notes,  made  by  him,  the  said  John  T.,  to  wit :  one 
note  for  seven  hundred  and  sixty  dollars,  dated  8th  August,  1845, 
payable  sixteen  months  from  the  first  of  October  of  the  same 
year  ;  one  of  like  amount  and  date,  payable  20  months  ftt>m  the 
said  first  of  October  ;  one  for  four  hundred  and  fifry-six  dollars  and 
ninety -eight  cents,  (845G  98)  dated  30lh  June,  1846,  and  paya- 
ble on  15th  January,  1847,  (which  is  entitled  to  the  following 
credits,  viz  :  834  75  on  16th  Februai7,  1847,  and  $230  91  on 
the  19th  of  the  same  month  ;)•  one  for  two  hundred  and  forty- 
nine  dollars,  dated  10th  October,  1846,  and  payable  eigbt  months 
after  date  ;  and  of  two  other  promissory  notes,  both  bearing  date 
20th  Jan.  1847,  each  for  the  sum  of  8200,  and  payable  lespee- 
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lively  at  sixty  and  ninety  days  after  date,  has,  for  and  in  considera- 
tion of  the  sale  and  delivery  to  him,  by  the  said  Jolin  T.  of  a  cer- 
tain slave  named  Yancey,  a*  boy  about  ten  years  of  age,  and  of 
his  entire  stock  in  trade,  and  other  things,  agreed  to  pay  off  and 
discharge,  all  and  singular  the  above  mentioned  promissory  notes, 
so  that  the  said  John  T.  shall  be  wholly  relieved  *and  discharged 
from  all  liability  on  account  of  the  same.  Now,  if  the  said  Ja- 
cob G.  McWhorter  shall,  well  and  truly,  according  to  the  tnie 
intent  and  meaning  of  the  agreement  aforesaid,  pay,  or  cause  to 
be  paid,  the  said  several  promissory  notes,  so  that  the  said  John 
T.  his  heirs,  executors,  and  administrators,  shall  bo  whcilly  re- 
lieved and  discharged  from  all  liability  on  account  of  the  same, 
then  this  obligation  to  be  null  and  void ;  else,  to  remain  in  full 
force  and  virtue. 

^"'  "^Nr/puyrrC.  }  J-  «•  McWHORTER.  [.  s.] 
On  the  2d  day  of  June,  1847,  the  defendants  in  error  recovered 
a  judgment  in  the  Court  of  Common  Fleas,  against  said  Hunger- 
ford,  and  caused  the  ^.  Ja.  issued  thereon,  to  be  levied  on  the 
property  conveyed  to  McWhorter,  McWhorter  interposed  his 
claim,  and  on  the  trial  in  the  Court  of  Common  Pleas  of  the  city 
of  Augusta,  the  presiding  Judge  charged  the  jury  that  the  sale 
to  McWhorter,  under  the  Act  of  1818,  vr^s fraudulent  and  void. 
A  writ  of  certioi*ari  was  granted  by  the  Judge  of  the  Supeiior 
Court  of  Richmond  county.  And  on  the  hearing,  the  decision  of 
the  Common  Fleas  was  affirmed.  To  which  decision  of  the  Su- 
perior Court,  exceptions  were  filed  and  errors  assigned. 

W.  T.  Gould  and  H.  H.  Cummino,  for  plaintiff  in  error. 

% 
A.  J.  Miller,  for  defendants. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

[1.]  On  the  7th  day  of  May,  1847,  Jno.  T.  Hungeiford,an  insol- 
vent debtor,  in  consideration  that  Jacob  G.  McWhorter  would 
discharge  sundry  promissory  notes,  some  due,  and  others  still  run- 
ning to  maturity,  on  which  the  said  Hungeiford  was  maker,  and 
the  said  McWhorter  an  accommodation  indorse r,  conveyed  to 
McWhorter  a  negro  boy  by  the  mame  of  Yancey,  about  ten  years 
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old,  his  Stock  in  trade,  consisting  of  saddlery,  &c.  &c.  Wright, 
Nichols  &  Co.,  another  of  the  creditors  of  Hungerford,  obtained 
judgment,  and  levied  their  execution  on  this  property,  which 
was  claimed  by  McWhorter.  The  Circuit  Court  on  the  trial  be- 
low, decided  that  the  bill  of  sale  to  McWhoiter  was  fraudulent 
and  void,  under*the  Act  of  1818.  Exception  wajs  taken  to  this 
judgment,  and  it  becomes  our  duty  to  affirm  or  reverse  it. 

The  Act  of  1818  provides,  **  That  any  person  or  persons,  una- 
ble to  pay  his,  her  or  their  debts,  who  shall,  at  any  time  hereaf- 
ter, make  any  assignment  ortransferof  real  or  personal  property, 
stock  in  trade,  debts,  dues  or  demands,  in  trust  to  any  person  or 
pereons,  in  satisfaction  or  payment  of  any  debt  or  demand,  or  in 
part  thereof,  for  the  use  and  benefit  of  his,  her,  or  their  creditor 
or  creditors,  for  the  use  and  benefit  of  any  other  person  or  per- 
sons, by  which  any  creditor  of  the  said  debtor  shall  or  may  be 
excluded  from  an  equal  phare  or  poition  of  the  estate  so  assigned 
or  transferred,  such  assignment,  transfer,  deed  or  conveyance, 
shall  be  null  and  void,  and  considered  in  law  and  equity  as  fraud- 
ulent against  creditors.  Provided^  neverthelesSy  that  nothing  con- 
tained in  this  Act  shall  prevent  any  pereon  or  persons  in  debt, 
from  bona  fide  and  absolutely  selling  and  disposing  of  any  part 
or  the  whole  of  his,  her  or  their  estate,  so  the  same  be  fi-ee  from 
any  trust,  for  the  benefit  of  the  seller,  or  any  person  or  persons 
appointed  by  him^  her,  or  them."     Prince's  Digest,  164,  5. 

The  only  dift'ercnce  between  this  case  and  that  of  Eastman,  et 
al.  vs.  McCaljnn,  1  Kc'ly,  157,  is,  that  in  the  latter,  the  0!;t8tand- 
ing  debts  of  llic  vendor,  were  taken  up  and  delivered  to  hnn  by 
the  purchaser,   at    the    time  the   trade  was  consummated.      In 
principle,  this  can  constitute  no  just  distinction.     A  money  con- 
sideration is  not  indispeiisabl^o  suppoit  a  contract.     A  covenant 
to  peiform  personal  sei  vices  for  the  grantor,  has  l>een  held  a  val- 
uable consideration,  and  sufficient  to  support  a  deed  of  convey- 
ance.    Ilamc  r.y.  Warnack,  4   Bibb,  234.      Young  rs,  liingoes,  1 
Monroe,  30.     So,  the  bond  of  A  to  pay  the  outstanding  debt  of 
B,  is  good  consideration  for  a  deed  of  conveyance.     Nay,  more  ; 
it  is  well  settled  that  the  liabilities  of  sureties  are  a  good  cons^ide- 
ration  for  a  conveyance.     6  Mass,  Rep,  342.     Stevens  vs.  Bell,  1 
Burr,  474.     2    Johns.  Ch,  Rep.  30C.     In  the  first   of  these  three 
cases,  Parsons,  Ch.  Justice,  declared  that  it  was  the  duty  of  the 
principal  to  indemnify  his  security  against  an  engagement  enter- 
ed into  for  his  use  ;  that  the  existing  debt  or  the  engagement  by 
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the  surety,  constituted  a  mentorious  consideration  for  a  convey- 
ancQ,  and  that  the  same,  if  done  honestly  and  fairly,  was  repug- 
nant toNio  principle  of  public  policy. 

In  Buffum  vs.  Green  ^  Snow,  5  N,  Hamp,  Rep,  71,  one  of  the 
points  raised  and  decided,  was  as  to  the  validity  of  a  deed  to  land, 
made  by  the  principal  to  his  sureties,  to  save  thenK  harmless  pro 
tanto,  against  liability.  It  was  objected  by  Parker,  as  counsel 
for  the  creditor  of  the  grantor,  that  nothing  was  paid  by  the  sure- 
ties— that  no  debt  was  discharged — in  fact,  no  notes  were  given  up. 
Mr.  Woodbury,  now  associate  Justice  of  the  Supreme  Court,  on 
the  same  side,  conceded  in  argument,  that  had  the  grantees,  be- 
fore the  deed  was  delivered,  voluntarily  paid  the  debts ^  "or  agreea 
topay  them  at  all  events,  and  discharge  the  grantor,  either  of  these 
might  have  furnished  a  good  consideration ^  He  insisted,  howev- 
er, and  such  was  the  fact,  that  there  was  no  agreement  on  the 
subject  Mr.  Woodbury  further  urged,  as  it  has  been  contended 
at  bar,  that  the  claims  of  the  creditors,  notwithstanding  the  trans- 
action, might  still  be  enforced,  in  whole  or  in  part,  against  the 
vendor,  as  their,  caprice  or  pleasure  might  pre^ribc. 

The  opinion  of  the  Court  was  delivered  by  Richardson,  C.J. 
"  But  it  is  said,  that  although  the  debts  due  to  the  grantees  might 
be  a  good  consideration,  their  liabilities  as  sureties  could  not  be 
so.  The  law  is,  however,  otherwise,  and  the  grantees  are  as  well 
entitled  to  hold  the  land  conveyed  to  them,  to  enable  them  to  pay 
the  debts  of  the  grantor  for  which  they  were  liable,  as  they  would 
have  been  to  hold  money,  had  it  been  paid  to  them  for  that  pur- 
pose. We  have  no  doubt  there  was  a  good  consideration  for  the 
conveyance." 

Thus,  it  will  be  seen,  that  the  doctrine  is  well  sustained — 
that  the  mere  liability  of  the  grantee,  as  surety  for  the  grantor,  is 
a  sufficient  consideration  to  maintain  a  sale  against  a  creditor  of 
the  grantor,  independent  of  the  express  stipulation  between  Hun- 
gerford  and  McWhorter,  as  to  the  payment  of  the  grantor's  debts. 
And  we  believe  this  principle  to  be  founded  in  reason.  When- 
ever the  surety  accepts  such  conveyance  as  indemnity  from  his 
principal,  his  original  character  and  relation  to  the  contract,  is 
changed.  Instead  of  sui*ety  he  becomes  principal.  Having  re- 
ceived property  for  that  pui-pose,  it  is  a  fund  in  his  hands  for  the 
payment  of  the  debts  designated  ;  and  apart  from  the  express 
agreement  to  that  effect  in  the  jpresent  instance,  the  surety,  by  ac- 
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cepting  the  fund,  assumes  the  payment  of  the  debts,  and  if  the 
principal  should  be  compelled  thereafter  to  pay  them.  Be  wQold 
have  his  remedy  over  against  the  surety. 

But  how  much  stronger  is  this  case,  where,  by  written  agree- 
ment between  the  parties,  the  property  conveyed  is  received  in 
dischaf  ge  of  the  principal,  and  he  is  indemnified  against  loss  or 
liability  on  his  outstanding  debts.  The  sufficiency  of  such  a  con- 
tract was  not  doubted,  but  on  the  contrary,  expressly  recognised 
by  the  opposing  counsel,  in  the  case  cited. 

It  is  not  questioned  but  that  the  creditors  specified  in  McWhor- 
ter's  bond,  might  have  bought  this  property  of  Hungerford  in  ex- 
tinguishment of  their  debts  ;  why  is  not  the  undertaking  of  Mc- 
Whorter,  the  indorse r,  to  pay  them,  and  to  save  Hungerford  from 
loss,  equally  valid  ?  To  hold  othei*wise  would  be  to  deprive  in- 
dorsers  and  sureties,  classes  highly  favored  by  the  law,  of  the 
privilege  of  doing  that  for  their  protection  allowed  to  all  other 
creditors.  For  often  it  would  happen,  as  with  a  portion  of  the 
outstanding  debts  here,  that  not  being  due,  the  indorser,  or  surety, 
could  not  control  them.  Many  of  our  Statutes  treat  sureties  as 
creditors.  They  are  authorised  to  attach  the  property  of  their 
principals.  Princess  Dig*  35.  Why  may  ihey  not  buy  it  in  satis- 
faction of  their  existing  liability  1 

It  is  argued  that  this  transaction  amounts  to  a  trust  for  the  ben- 
efit of  Hungerford  or  his  creditors.  We  do  not  so  understand  iL 
McWhorter  does  not  take  the  property  to  pay  the  demands  with 
its  proceeds,  but  he  covenants  to  discharge  them  at  all  events,  in 
consideration  of  the  sale.  Suppose  the  property  should  perish 
or  be  rendered  wholly  unavailable,  would  McWhorter  be  released 
from  his  liability  ?  We  think  not.  The  loss  would  fall  on  him, 
personally,  and  failing  to  comply  with  his  engagement,  his  obliga- 
tion could  most  assuredly  be  enforced. 

It  is  apprehended  that  mischief  may  result  from  this  construc- 
tion of  the  Act.  Our  reply  is,  that  against  possible  abase  and 
dbaster,  no  human  wisdom  can  provide.  Suppose  Hungerford 
had  sold  the  same  estate  to  McWhorter,  or  any  one  else  on  cred- 
it, and  taken  his  notes  instead  of  cash  in  payment,  as  he  had  a 
clear  light  to  do.  The  interest  of  his  creditors  might  have  been 
jeoparded  by  such  transfer,  still  we  imagine  the  conveyance, 
\i  bona  fide,  would  be  legal.  Whether  Chancery  could  or  would 
inteifere  and  grant  relief  in  such  c&se,  or  in  the  event  of  the  £ul- 
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ure  of  the  purchaser,  under  the  facts  and  circumstances  of  the 
case  before  us,  is  not  for  this  Court  to  determine.  Here,  at  any 
rate,  the  conveyance  of  the  pi-operty  from  the  maker  to  the  in- 
dorser,  does  not  and  cannot  weaken  the  safety  and  security  of  the 
debt. 

We  are  reluctant  to  open  any  door  to  fraud,  by  extending  the 
interpretation  heretofore  put  upon  the  Act  of  1818.  But  we  can- 
not close  our  eyes  to  the  fact,  that  it  fully  and  distinctly  reserves 
to  the  insolvent  debtor,  the  Common  Law  right,  which  he  before 
enjoyed,  of  making  absolute  and  bona  fide  sale  of  his  property, 
either  to  a  stranger,  or  to  a  creditor,  in  satisfaction  of  his  claim. 

[2.]  And  thus  every  man  may,  in  this,  as  in  divers  other  modes, 
under  our  law,  prefer  any  one  or  more  of  his  creditors.  In  fa- 
vor of  such,  he  may  divest  himself  of  every  aiticle  that  he  owns, 
leaving  himself  utterly  destitute,  and  no  other  creditor  Kas  any 
legal  cause  of  complaint,  if  the  transaction  was  honest  and  for  a 
valuable  consideration.  Believing  that  the  covenant  of  McWhor- 
ter,  to  say  nothing  of  his  liability  as  indorser,  constitutes  such  don- 
sideration,  we  are  constrained  to  reverse  this  judgment.  With  the 
h<mafide9  of  the  transaction,  as  to  the  matters  of  fact  which  may 
be  involved  in  it,  we  have  nothing  to  do. 


*»^^^^^^^^^^^^^^^^S^^^^*^^rf^^^^^^^^<^^^)^»^^» 


No.  66. — Martin  Frederick  and  others,  plaintiffs  in  error,  w. 
The  City  Council  op  Augusta,  defendant. 

[1*]  -^  corporation  is  an  artificial  being,  inviBible,  intangible,  and  existing  only 
in  contemplation  of  law.  Being  the  mere  creature  of  law,  it  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  very  existence.  These  are  sach  as  are  supposed 
best  calculated  to  effect  the  object  for  which  it  was  created. 

[2.]  Where,  by  the  terms  of  the  charter,  a  municipal  corporation  was  vested 
with  ''full  poweran(f  authority  to  make  such  assessments  on  the  inhabitants 
of  the  city,  or  those  who  hold  taxable  property  therein,  for  the  safety,  hetu^ 
fit,  convenience  and  advantage  of  the  said  city,  as  shall  appear  to  them  expe* 
dient :  Held,  that  an  assessment  of  a  tax  of  one  half  of  one  per  cent,  on  the  talr  / 
ae  of  the  real  estate  within  the  coiponte  limits  of  the  city,  by  the  City 
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cii,  fur  the  purpose  of  construe tiug  a  canal  for  the  better  Becuriag  an  abaodant 
supply  of  water  for  the  city,  was  not  a  violation  of  the  charter,  nor  contrary 
to  the  laws  of  the  land. 

In  Equity,  decided  by  Judge  Holt,  in  Richmond  Superior 
Court,  September  Tenn,  1848. 

On  the  15tb  of  March,  1845,  the  "  City  Council  of  An^sta," 
passed  an  ordinance  "  to  provide  for  the  construction  of  a  canal 
for  manufacturing  purposes,  and  for  the  better  securing  an  abun- 
dant supply  of  water  for  the  city."-  The  second  section  of  this 
ordinance  provided,  that  "  there  be  assessed  and  collected,  for 
the  cuiTent  year,  and  there  is  hereby  assessed  for  said  year,  on 
all  the  real  estate  in  the  city  of  Augusta,  sul^ect  to  taxation,  a 
tax  of  one  fourth  of  one  per  cent,  on  the  present  valuation  there- 
of, and  tliat  the  clerk  of  council  forthwith  make  out  and  deliver 
to  the  collector  and  treasurer  of  said  city,  a  digest  of  all  the  taxa- 
ble real  estate  in  the  city  of  Augusta,  and  that  the  said  collector 
and  treasurer,  immediately  thereafter,  proceed  to  collect  the  said 
tax,  and  upon  the  receipt  thereof,  deliver  to  each  tax  payer  a 
transferable  scrip  or  certificate  of  such  payment,  securing  to  such 
tax  payer,  and  his  or  her  assigns,  an  interest  in  the  said  canal, 
proportionable  to  the  amount  of  tax  so  by  him  or  her  paid,"  &c 

The  3d  section  provided  for  the  appointment  of  nine  canal 
commissioners,  among  other  things,  "to  locate  the  line  of  said  ca- 
nal along  the  high  ground  between  Jackson  and  Washington 
Streets,  south  of  the  Beaver  Dam,  and  provide  for  the  discharge 
of  the  same  into  the  river  at  or  near  the  northern  extremity  of 
East  Boundary  Street." 

The  ordinance  further  provided,  among  other  things,  for  the 
issuing  of  bonds  by  the  City  Council,  for  the  construction  of  the 
canal. 

By  an  amendatory  ordinance,  passed  7th  July,  1845,  the  pro- 
yision  **  for  ihe  discharge  of  the  water  of  said  canal  into  the  liv- 
er, at  or  near  the  northern  extremity  of  East  Boundary  Street, 
was  repealed,  and  the  commissioners,  with  the  advice  of  the  en- 
gineer, were  authorized  to  provide  for  its  discharge,  "at  or  near 
Hawk's  Gully,  or  at  such  other  point  within  the  corporate  lim- 
its of  the  city,  as  the  commissioners  aforesaid,  or  a  majority  of 
them,  with  the  advice  of  the  engineer  aforesaid,  may  deem  best 
adapted  for  an  outlet  for  the  water  of  said  canal." 
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On  27th  December,  1845,  was  approved  an  Act  of  the  Legis- 
lature of  Georgia,  "  to  incoi*porate  the  proprietors  of  the  Augusta 
canal,  and  to  confimi  certain  ordinances  of  the  City  Council  of  Au- 
gusta, therein  mentioned,  and  to  punish  those  who  may  injure  their 
property,"  by  w^hich  it  is  declared  that  all  persons,  then  holding 
or  who  might  hereafter  hold  scrip  issued  under  the  said  ordinance, 
should  be  a  body  coi'porate,  by  the  name  and  style  of  the  Augus- 
ta Canal  Company. 

On  the  3d  of  October,  1846,  the  City  Council  of  Augusta  pass- 
ed an  ordinance,  levying  "  a^  tax  of  one  half  of  one  per  cent,  on 
the  value  of  all  real  estate  in  the  city  of  Augusta,"  for  the  year  1846, 
and  for  each  succeeding  year,  until  all  the  bonds  issued  under  the 
ordinance  of  15th  March,  1845,  with  the  interest  thereon,  shall  be 
paid. 

It  was  further  provided,  *•  if  any  portion  of  such  tax  remain 
unpaid  at  the  time  hereby  appointed  for  the  collection  of  the  same, 
the  collector  and  treasurer  shall  forthwith  cause  the  issue  of 
executions  against  the  persons  in  default,  and  have  the  same  col- 
lected by  levy,  in  the  same  way,  &c." 

On  17th  April,  1848,  Martin  Frederick,  John  W.  Houghton, 
Thomas  J.  Walton,  Philip  McGran,  Benjamin  F.  Chew,  David 
L.  Curtis  and  John  Phinizy,  filed  their  Bill  in  Equity,  in  Rich- 
mond Superior  Court,  charging  the  fm'egoing  facts,  and  farther, 
that  they  were  owners  of  real  estate  in  the  oity  of  Augusta,  upon 
which  taxes  had  been  assessed,  agi'eeably  to  the  provisions  of  the 
last  ordinance,  and  executions  issued  against  them. 

The  bill  charged,  that  it  was  not  competent  for  the  Legislature, 
constitutionally,  to  make  them  members  of  a  corporation  without 
their  consent,  and  subject  them  to  liability  as  such,  and  that  they 
never  consented  to  become  members  ofsaidcoiporation — ^faither, 
that  the  City  Council  had  no  authority  by  law,  to  levy  taxes  on 
real  estate,  to  be  expended  without  the  corporate  limits,  where- 
as the  canal  was  constructed  from  a  point  called  "  BulFs  Sluice," 
some  seven  or  eight  miles  from  said  city. 

The  bill  charged  that  said  canal  had  not  been  constructed  in 
accordance  with  the  provisions  of  said  ordinance,  because  it  pre- 
scribed that  it  should  be  constructed  along  the  high  ground  be- 
tween Jackson  and  Washington  streets,  south  of  the  Beaver 
Dam  ;  whereas  the  commissioners  have  stopped  said  canal  at  thor, 
street  above  the  Upper  Market,  so  that  the  owneiB  of  real 
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in  tbe  middle  and  lower  part  of  said  city,  ha^e  been  deprived  of 
whatever  advantage  might  have  resulted  from  the  cooatruction  of 
said  canal. 

The  bill  farther  charges,  that  the  City  Cooncil  have  no  author- 
ity to  levy  a  tax  upon  one  species  of  property,  and  not  to  include 
all  upon  which  taxes  are  levied  for  the  support  and  government 
of  said  city. 

The  bill  prayed  an  injunction,  which  was  granted. 

The  defendants  answered,  admitting  the  allegations  in  the  bill 
as  to  the  facts  charged,  except  as  to  the  location  of  the  canal. 
They  insist  that  the  canal  has  been  constructed  as  described  in 
the  ordinance,  so  far  as  it  is  completed,  and  has  not  been  com- 
pleted the  whole  distance,  simply  from  the  want  of  funds. 

Upon  coming  in  of  the  answer,  a  motion  was  made  to  dissolve 
the  injunction. 

1st.  Because  there  is  no  equity  in  the  bilL 

2d.  If  there  is  any  equity,  it  has  been  fully  sworn  off  in  the 
answer. 

The  Court  below  sustained  the  motion  and  dissolved  the  in- 
junction, to  which  decision  exceptions  were  filed,  and  error  has 
been  assigned  thereon. 

Cone,  for  the  plaintiffs  iti  error,  submitted  the  following  points 
and  authorities : 

1st  Corporations  can  exercise  no  power  other  than  that  speci- 
ally granted  to  them  by  their  charter  of  incorporation,  or  what 
are  incidental  to  its  very  existence.  4  IVheat.  518.  4  Condensed 
R.  626.     2  Crunch,  127.     4  Peters,  152. 

2d.  The  power  to  raise  money  to  construct  this  canal,  is  not 
granted  by  their  charter  of  incorporation.  Ordinances  of  City 
CauncU,  76.  78,  87.     3  Wend.  525. 

3d.  If  the  ordinances  of  the  City  Council,  authorizing  the  bor- 
rowing of  money  for  the  construction  of  the  canal,  and  the  levy- 
ing of  taxes  for  that  pui*pose,  were  illegal,  a  subsequent  Act  of 
the  Legislature  cannot  make  them  valid.     3  Kelly,  215. 

If  the  Legislature,  by  the  Act  of  1845,  have  granted  the  power 
in  question,  such  grant  is  unconstitutional  and  void.  3  DaUas, 
386.  12  W/uai.  266.  2  PeUrs,  380.  8  Peters,  110.  3  Kelly,, 
209. 


MILLEDGEVILLE,  NOVEMBER  TERM,  1848.     565 

Frederick  and  others  ».  The  City  Council  of  Aagiuta. 

— -  ■  ' 

'Die  Legislature  posseBS  no  power  to  incoiporate  individualft 
against  their  will  2  Mass.  269«  10  PeterSf  167.  7  Do.  184.  1 
Oreen.  81. 

The  City  Council  possess  no  power  to  levy  the  tax  on  onespe 
cies  of  property  to  the  exclusion  of  all  otbeiB. 

A.  J.  Miller,  for  the  defendants  in  error. 

1st  The  defendants  had  full  authority  to  pass  the  ordinance 
complained  of.  Act  of  31st  January,  1798.  1  NoU  Sf  McCord,  528, 

2d.  If  such  of  said  ordinances  as  were  passed  piior  to  the  Act  of 
27th  December,  1845,  were  invalid,  the  said  Act  made  them  and 
the  subsequent  ordinance,  of  force  and  valid.  1  Nott  SfMcCordt 
227. 

3d.  The  defendants  had  authority  to  assess,  collect,  borrow,  and 
appi*opiiate  money  for  the  purpose  specified  in  said  ordinance. 
Act  of  31st  January,  1798.  Act  of  30th  Dec.  1836.  19  Pickering 
Ji.485.  23  Pick.  R.ll.  3  Metcalf's  R.  163.  3  Yeates*s  Rep. 
491. 

By  the  Court.^^WAKmfif  J.  delivering  the  opinion. 

The  complainants  filed  their  bill  in  the  Court  below,  to  enjoin 
the  collection  of  a  tax  assessed  upon  their  real  estate,  in  the  city 
of  Augusta,  by  virtue  of  an  ordinance  passed  by  the  City  Council 
for  that  purpose. 

On  the  coming  in  of  the  defendant's  answer,  a  motion  was  made 
in  the  Court  below,  to  dissolve  the  injunction,  on  two  grounds-^ 

1st.  Because  there  was  no  equity  in  the  bill. 

2d«  If  there  was  any' equity  in  the  bill  filed  by  the  complain* 
ants,  it  had  been  fially  denied  by  the  answer.  The  Court  below 
dissolved  the  injunction,  whereupon  the  complainants  excepted^ 
and  now  assign  the  same  for  error  in  this  Court. 

The  counsel  for  the  plaintiffs  in  error  insists  in  his  argument, 
that  the  City  Council  have  no  power  or  authority,  under  the 
charter  and  the  laws  of  the  land,  to  assess  and  collect  the  tax  in 
question. 

By  the  22d  section  of  the  1st  article  of  the  Constitution  of  ^tUe 
State,  it  is  declared,  "  The  General  Assembly  shall  have  powef; 
to  make  all  laws  and  ordinances  which  they  shall  deem 
TOL.  T.  72 
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TT  mud  proper,  lor  the  good  of  tbe  State,  wfakh  shall  not  be  repa?« 
nant  to  th»  Coii<titiitioo.'*  Primetj  905.  The  same  proviskm 
was  contained  io  the  Cooslitiition  of  17S9.  JIarbmryamd  Craw- 
ford* 9  Dig.  15.  On  the  31st  Jannarr.  179S,  the  chy  c^  Auguaca 
was  incorporated.  The  power  intended  to  he  delegated  to  the 
corporate  aathorities  of  tbecitv,  bj  the  Legislature,  and  the  reasons 
therefor,  may  be  gathered  from  the  preamble  to  the  Act,  which 
recites,  ^  W^hereas,  from  the  extent  and  population  of  the  town 
of  Ausrnsta,  its  growing  importance,  both  with  respect  to  increase 
of  inhabitants  and  diffusive  commerce,  it  is  indispensablj  neces- 
sary that  many  regulations  should  be  made,  for  the  preserratioD 
of  peace  and  good  order  within  the  same :  Ai>d  whereas^  from 
the  many  weighty  and  important  matters  that  occupy  tbe  atten- 
tion of  the  Legislature  at  their  general  meeting,  it  has  hitheito 
been  found  incouTenieut,  and  may  hereafter  become  more  so,  for 
them  to  devise,  consider,  deliberate  on,  and  determine  all  such 
laws,  and  regulations,  as  emergencies,  or  the  load  circmwutancet 
of  the  said  town  may  from  time  to  time  require,  be  it  elected, 
&c."  Mitrhmry  and  Crawford^t  Dig.  136.  It  was  manifestly 
the  intention  of  the  Legislature,  to  delegate  to  the  corporate  au- 
thorities of  the  city  of  Augusta,  the  power  and  authority  to  make 
such  laws  and  regulations  for  the  inhabitants  of  the  city,  as 
**  contingencies,  or  the  loctU  circumstances"  thereof,  might  from 
time  to  time  require. 

The  Legislature,  under  the  Constitution,  as  we  have  seen,  had 
the  power  to  make  all  laws  and  ordinances  which  they  might 
deem  necessary  and  proper,  for  the  good  of  the  State,  not  repug- 
nant to  the  Constitution. 

What  pci^er  and  authority  did  the  Legislature  delej^te  to, 
and  confer  upon  the  City  Councilof  Augi.8ta,by  the  Act  of  1798? 
The  Act  declares,  that  the  City  Council  of  Augusta,  "  shall  be 
vested  with  full  power  a^id  authority,  from  time  to  time,  under 
their  common  seal,  to  make  and  establish  such  by-laws,  rules  and 
ordinances,  respecting  the  harbor,  streets,  public  buildings,  work- 
houses, markets,  wharves,  public  houses,  carnages,  wagons,  carts, 
drays,  pumps,  buckets,  fire  engines,  the  care  of  tbe  poor,  the  regula- 
tion of  disorderly  people,  negroes,  and  in  general,  any  other  by- 
Inw  or  regulation  that  shall  appear  to  them  requisite  and  nec- 
essary, for  the  security  J  welfare,  and  ronrenience  of  the  said  city, 
or  for  preeervtng  peace^  order  and  good  government  within  the 
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same,  and  the  said  City  Council  shall  also  bo  vested  with  full 
power  and  authority,  to  make  such  assessments  on  the  inhabitants 
of  Augusta,  or  those  who  hold  taxable  property  within  the  same, 
for  the  safety t  benefit^  convenience  and  advantage  of  the  said  city, 
as  sluiU  appear  to  them  expedient" 

Had  the  City  Council  of  Augusta  the  power  and  authority, 
under  their  charter,  to  make  and  establish  the  ordinance,  for  the 
assessment  of  the  tax  in  question,  on  the  real  estate  of  the  com- 
plainants, located  within  the  limits  of  the  city,  as  stated  in  the  re- 
cord ?  We  are  of  opinion,  the  City  Council  had  such  power 
and  authority,  under  their  charter  of  1798,  but  if  they  did  not, 
the  Act  of  27th  December,  1845,  expressly  adopts  and  confirms 
the  ordinances  of  the  City  Council,  in  regard  to  the  construction 
of  the  canal,  which,  in  our  judgment,  it  was  competent  for  the 
Legislature  to  have  done.  Truchelut  vs.  The  City  Councily  1 
Nott  and  McCord*s  Rep.  227.  But  it  is  contended,  the  tax  assess- 
ed by  the  City  Council  on  the  property  of  the  complainants,  is 
against  common  light,  and  the  principles  of  the  social  compact, 
and  operates  oppressively .  The  answer  to  this  argument  is,  that 
the  City  Council  of  Augusta  had  the  authority  delegated  to  them 
by  the  sovereign  power  of  the  State,  to  make  the  assessment  on 
the  inhabitants  of  the  city. 

Wlien  the  law-making  power  acts  within  the  scope  of  its  del- 
egated authority,  the  Courts  cannot  intei*fcre.  It  is  the  duty  of  the 
judicial  tribunals  of  the  countiy,  to  execute  and  enforce  all  consti* 
tutional  laws,  and  not  to  make  them.  The  remedy  against  the  ef- 
fect of  oppressive  legislation,  delegated  to  municipal  corjiora- 
tions,  is  in  the  hands  of  the  people,  or  their  representatives.  It 
was  competent  for  the  Legislature  to  have  restricted  the  power  of 
legislation  by  the  corporation,  in  its  charter,  and  the  inhabitants 
of  the  city  elect  their  own  officers,  whose  ordinances  are  presu- 
med to  express  the  will  of  the  majority. 

[1.]  A  coiporation,  says  Chief  Justice  Marshall,  (in  Dartmouth 
College  vs,  WoodicardJ  is  an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law.  Being  the  mere 
creature  of  the  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expreBilai<>«v.  aa  in- 
cidental to  its  very  existence.  These  are  such  u  .^  ised 
best  calculated  to  effect  the  object  for  which  it  itf|^  4 
WAeat.  518.    4  Ctmd.  R.  N..S.  643. 


/ 


568  SITPREME  COURT  OF  GEORGIA. 


Frederick  and  odiera  n.  Tbe  CilT  CauDcil 


[2.]  Tbe  power  delegated  by  the  General  AatemUj  to  tlieCity 
Council  of  Aagasta,  as  appears  fay  their  charter,  is  to  make  as- 
sessmeoti  on  the  inhabitaDts  of  the  citr,  or  those  who  hcM  taxa* 
ble  property  therein,  for  certain  specific  objects,  (to-wit :)  fiirthe 
taftty,  benefit,  comveniemre  and  adeaniage  of  ike  9aid  cUy^  as  skoM 
appear  to  (ktm  expedient. 

In  pnrsnance  of  the  anthority  thus  delegated  to  them,  the  City 
Council  haTe  adjudged  by  their  ordinance,  that  it  is  for  tbe  safe- 
ty, benefit,  convenience  and  adrantage  of  the  city  of  Augusta, 
that  the  canal  mentioned  in  the  record,  should  be  constructed  for 
the  purpose  of  better  securing  an  abnndant  supply  of  water  fin* 
the  city,  as  well  as  for  manufacturing  poiposes,  and  have  made 
an  assessment  upon  the  real  estate,  within  the  limits  of  the  city, 
of  one  half  of  one  per  cent,  on  the  value  thereof,  to  enable  them 
to  accomplish  that  object 

The  inhabitants  of  the  city  are  to  be  furnished  with  an  abun- 
dant supply  of  water,  to  protect  their  property  against  fire,  and 
for  other  purposes,  and  the  payment  of  the  tax  assessed  by  the 
City  Council  on  the  property  of  the  inhabitants,  so  to  be  protec- 
ted«  is  the  means  by  which  the  contemplated  benefits  are  to  be 
enjoyed  by  them.  We  see  nothing  in  the  ordinance  which  is  ani- 
reasonable,  or  which  violates  the  charter,  or  the  laws  cf  the 
land. 

It  was  urged  on  the  argument,  that  to  compel  the  complainants 
to  pay  the  tax,  would  have  the  efiect  to  make  them  stockholdetB 
in  the  canal  company  against  their  consent.  It  is  true,  when 
they  shall  have  paid  the  tax,  they  will  be  entitled  to  receive  a  cer- 
tificate of  such  payment,  which  will  secure  to  them,  and  their  as- 
signees, an  interest  in  the  canal  stock  ;  but  it  is  at  the  option  of 
the  complainants,  whether  they  will  take  a  certificate,  and  be. 
come  stockholders  in  the  canal  company<— -this  part  of  the  ordi- 
nance was  intended  for  their  benefit,  and  they  may  renounce  it  if 
they  should  think  proper  to  do  so.  The  assessment  of  the  tax  is 
not  made  on  their  property,  as  stockholders  in  the  canal  company, 
but  on  their  property  as  citizens,  owning  real  estate,  widiin  the 
coi-porate  limits  of  the  city.  Whenever  the  complainants  shall 
be  made  stockholders  in  the  canal  company,  against  their  con- 
sent, and  an  assessment  shall  be  made  on  their  property,  as  such 
stockholders,  then  it  will  be  time  enough  to  decide  whether  they 
can  be  made  stockholdeiB  in  the  canal  company^  against  their 
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consent.  With  regard  to  the  liability  of  the  complainants  to  pay 
the  assessment  of  the  tax  as  citizens,  owning  real  estate  within 
the  corporate  limits  of  the  city  of  Augusta,  the  same  principle 
prevails  as  in  the  community  at  large,  that  the  acts  of  the  major- 
ity, in  cases  within  the  charter  powers,  bind  the  fffhole.  2 
Kent's  Com.  293.     The  King  rs.  Buston,  3  Term  Rep.  592. 

In  any  view  which  we  have  taken  of  this  case ,  as  presented  by 
the  record  before  us,  we  are  of  the  opinion,  the  judgment  of  the 
Court  below  should  be  affirmed. 


No.  67 J — The  Justices  op  ths  Inferior  Court  of  Scriven 
County,  for  the  use^  &c.  vs.  Azariah  Ennis, 

[1.]   The  bond  of  a  constable,  made  with  one  security,  instead  of  two,  as 
directed  by  Statute;   Jleldf  to  be  a  good  voluutary    bond,  by   the  Com- 
mon Law. 
Whether  good  aa  a  statutory  bond — QtteryT 

Motion  in  arrest  of  judgment,  in  Scriven  Superior  Court,  de- 
cided by  Judge  Holt,  October  Term*  1848. 

Suit  was  commenced,  and  a  verdict  rendered  in  favor  of  the 
Justices  &c.  for  the  use  of  James  B.  Dill,  against  Azariah  Ennis, 
as  surety,  in  the  following  bond  : 

^'Georgia,  Scriven  County. 

Know  all  men  by  these  presents,  that  we,  William  H.  Bryan 
and  Azariah  Ennis,  are  held  and  bound  unto  the  Justices  of  the 
Inferior  Court  of  said  county,  in  the  just  and  fiiU  sum  of  five  hun- 
dred dollars,  for  which  we  bind  ourselves,  our  heirs,  and  our  ex- 
ecutors and  administrators,  severally  and  jointly.  Now  the  abt>ve 
bonds  are  8uch,that  if  the  said  William  R.  Bryan  do  faithfully  do 
and  discharge  the  duties  required  of  him,  as  constable  for  said 
county,  and  faithfully  discharge  the  same,  the  above  bond  tu  bo 
null  and  void  ;  otherwise  to  remain  in  full  force  and  virtue. 
Signed  and  sealed  in  presence  of,  ^  William  H.  BrtajHi 
this  8th  day  of  Jan.  1839.  ^     Azariah  Ennii. 

Lbwis  Lbwis,  j.  p. 
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Od  motion,  the  Coort  below  arrested  the  judgment,  on  the 
ground  that  the  said  bond  is  nail  and  void. 
To  this  decision  plaintifis  excepted. 

yL  Mjirsh,  for  plaintiffs  in  error. 

By  the  Court. — XisBBT,  J.  delivering  the  opinion. 

[1.]  The  question  made  in  this  case,  occurred  on  a  motion  to 
arrest  the  judgment.  The  declaration  on  the  bond,  charges  that 
Bryan  gave  the  bond  sued  on  as  constable,  that  he  entered  upon 
the  duties  of  his  office,  and  as  constable,  made  defaulL  For  this 
default,  which  is  specially  set  forth,  the  surety,  who  is  defendant 
in  error,  is  sought  to  be  made  liable.  The  Court  below  arrest- 
ed the  judgment,  upon  the  ground  that  the  bond  upon  which  the 
action  is  founded,  is  void,  because  not  in  terms  of  the  Statute. 
The  Act  of  1818,  (Prince,)  509,  under  which  it  was  taken,  requires 
that  constables  shall  give  bond,  with  two  or  more  securities.  This 
bond  was  made  with  one  security  only,  and  in  that,  the  non-con- 
formity is  said  to  consist.  There  may  be  some  doubt  whether 
this  bond  is  not  a  good  statutory  bond.  The  Act  of  1818,  does 
not,  nor  does  any  other  Act  in  relation  to  constables'  bonds,  de- 
clare the  form  of  the  bond,  or  say  that  any  bond  not  taken  in  con- 
formity with  the  provisions  of  the  law  shall  be  void.  That  being 
the  case,  the  rule  is  well  settled,  that  so  far  as  the  bond  complies 
with  the  Act,  it  is  good  as  a  statutory  bond.  The  objection  to 
this  bond,  is  not  that  it  exceeds  what  the  Statute  requires,  but 
falls  short  of  it.  It  was  a  better  objection  in  the  mouth  of  the 
public,  whose  interests  are  to  be  protected  by  the  bond  of  the 
officer.  So  far  as  it  is  in  compliance  with  the  Act,  it  would  seem 
to  be  good,  and  it  complies  in  part  with  its  requirements.  There 
is  one  view  of  it,  however,  that  sustains  the  idea  of  its  invalidity 
as  a  statutory  bond.  The  sureties  are  entitled  to  contribution. 
The  Statute  requiring  two,  confera  a  right  upon  each  surety,  that 
is,  the  right  of  having  a  co-surety,  to  share  final  losses  with  him. 
By  taking  only  one  security,  this  right  is  defeated.  The  ob- 
jection has  force  in  the  mouth  of  the  one  surety,  who  is  to  be 
charged  with  this  default.  Be  this  as  it  may,  our  judgment  is, 
that  the  bond  is  good  as  a  voluntary  bond,  by  the  Common  Law. 
It  was  executed  by  Bryan  and  the  defendant ;  duly  delivered  to  the 
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persons  authorized  to  take  it ;  Bryan  entered  upon  the  duties  of 
his  office,  and  in  that  office  made  default.  All  these  things  are  set 
forth  in  the  declaration,  and  the  verdict  of  the  jury  finds  them  to 
b«  true.  According  to  the  principles  settled  by  this  Court,  in 
the  two  cases  of  Stephens  et  al.  vs.  Geo,  W,  Crawford,  for  the  use 
of  Ward,  1  Kdly,  574,  and  Stephens  et  al,  vs.  Geo.  W.  Crawford^ 
use  of  Breedlove,  3  Kelli/,  i99,  this  is  a  good  bond  at  Common 
Law.  As  those,  principles  are  fully  discussed  in  those  cases,  I 
will  not  travel  over  the  same  ground  here. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  68. — Thomas  J.  Warthen,  plaintiff  in  error,  vs.  Jephtha 
Brantley  and  Moses  Daniel,  defendants. 

[1.]  A  bill  that  is  demurrable  for  muUifariousDetis,  may  be  dismiflsed  by  the 
Coart,  of  its  own  accord. 

[2.]  This  objection  is  not  favored  by  the  Courts,  especially  where  the  defend- 
ant is  the  same. 

[3.]  Where  the  bill  of  A  charges  that  A,  B,  and  C  entered  into  partnership  and 
did  business  for  one  year,  at  which  time  C  withdrew,  and  A  and  B  continued 
the  busiuesst  no  settlement  having  been  made;  that  B  was  the  active  partner 
in  both  firms,  and  managed  all  the  business,  and  mingled  the  assets  of  the 
one  firm  with  those  of  the  other:  Prayer,  that  B  shall  account  for  the  prof- 
its of  both  firms,  and  that  C  be  made  a  party  !o  effect  a  full  settlement  of  the 
first  firm :  Heldf  that  this  bill  was  not  demurrable  fur  multifariousness. 

[4.]  One  defendant  cannot  demur  fur  multifariousness,  on  the  ground  of  the  join- 
der of  another  defendant  who  does  not  object. 

In  Equity,  in  "Washington  Superior  Court,  decided  by  Judge 
Holt. 

At  the  March  term,  1848,  of  the  Superior  Court  of  Washing- 
ton county.  Thomas  J.  Warthen  filed  his  bill  in  Equity,  against 
Jephtha  Brantley  and  Moses  Daniel,  chargirg,  that  about  Ist  Jan. 
1840,  complainant  and  defendants  enteredin  to  a  co-partnership, 
under  the  style  of  "J.  Brantley  &  Co."  for  the  pui-pose  of 
chandizing,  in  the  town  of  Sandersville.    That  the  complai 
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was  to  have  nothing  to  do  with  the  transaction  of  the  bunness ; 
and  that  a  large  amount  of  goods  were  sold  daring  the  year. 
About  the  end  of  the  year,  Brantley  &  Daniel  disagreed,  and 
Daniel  withdrew — Bmntley  &  Warthen  purchasing  his  interest 
in  the  stock,  although  no  settlement  was  made  of  the  profits,  and 
the  business  was  continued  by  complainant  and  Brantley,  under 
the  firm  of  Brantley  &  Warthen ;  Brantley  continuing  to  transact 
all  the  business,  and  amalgamating  the  assets  of  the  two  firms  to- 
gether, until  some  time  in  the  year  1844,  when  the  business  was 
brought  to  a  close.  The  bill  charged  that  there  were  large  prof- 
its made,  both  by  the  firm  of  "  J.  Brantley  &  Co."  and  "  Brantley 
&  Warthen,"  and  that  a  large  amount  was  due  by  J.  Brantley,  to 
the  complainant,  from  each  firm. 

The  bill  (as  amended)  charged  that  J.  Brantley  had  recovered 
judgment  against  complainant  on  several  notes  sued  on ;  and 
prays  an  injunction  against  Brantley's  enforcing  his  judgment,  but 
that  the  same  may  be  set  ofi*  against  a  like  amount,  due  complai- 
nant, upon  an  account ;  and  that  said  Brantley  may  fully  account 
with  the  complainant,  of  and  concerning  all  the  transactions  of 
Brantley  ^  Warthen ;  and  that  a  full  and  complete  seulement 
may  be  had  between  complainant,  said  Brantley  and  Moses  Daniel, 
of  and  concerning  the  firm  of  J.  Brantley  &  Co. ;  and  for  general 
relief. 

The  defendant,  J.  Brantley,  demurred  to  the  bill : 

l8t.  For  want  of  equity,  and 

2d.  For  multifariousness. 

The  Couit  below  sustained  the  demurrer,  and  dismissed  the 
bill,  which  decision  was  excepted  to,  and  error  has  been  as- 
signed. 

1st.  Because  the  Court  erred  in  deciding  that  the  complainant's 
bill  was  multifarious. 

2d.  Because  no  decree  is  prayed  against  Daniel,  but  he  is  only 
a  necessary  party  to  see  the  fund,  in  which  he  is  interested,  dis- 
tributed. 

3d.  Because,  according  to  complainant's  showing,  he  is  enti- 
tled to  the  relief  prayed  for. 

Johnson  &  Thomas,  for  plaintiff  in  error,  cited  and  comment- 
ed on  the  following  authorities : 

8tory$  Eq.  PI.  §§630,  27J,  271,  a.    AUy.  Gefd.  vs.  Poole,  i 


MILLEDGEVILLE,  NOVEMBER  TERM,  1848.    673 

Warthen  V9.  Brautley  and  Daniel.  ^ 

Mylne  4r  Craig,  17,  31,  Turner  vs,  Rohingon,  1  Sim.  5f  Stu,  313, 
Atty,  Genl,  vs.  Craddock,  3  Mylne  4r  Craig,  85.  Kennedy  vs. 
Kennedy,  2  Ala.  Rep.  609.  5  Ala.  Rep.  212.  Addison  vs.  Walk- 
er, 4  Younge  Sf  ColL  444. 

Jenkins,  represented  by  Milled,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1 .]  A  bill  is  demurrable  for  multifariousness,  and  may  be  dis* 
missed  by  the  Court,  of  its  own  ac«ord,  even  if  not  objected  to  by 
the  defendant.  By  multifariousness  is  meant  the  improper 
joinder  of  distinct  causes  of  complaint,  against  the  same  defend^ 
ant,  or  of  several  independent  matters,  against  different  defend- 
ants in  the  same  bill. 

[2.]  Courts  do  not  favor  this  objection,  nor  should  they,  espe- 
cially where  the  defendant  is  the  same.  Even  at  Common  Law, 
the  plaintiff  may  unite  many  causes  of  action,  wholly  unconnected 
with  each  other,  provided  they  all  be  of  the  same  nature,  as  debt, 
assumpsit  or  trespass.  As  for  instance,  in  an  action  of  assump- 
sit, the  plaintiff  may  unite  a  demand  due,  by  promissory  note— 
another,  by  bill  of  exchange — another,  for  goods  sold  and  deliv- 
ered— another,  for  work  done,  and  another,  on  a  promise  to  pay 
the  debt  of  a  third  person,  &c. 

In  the  State  of  New  York,  under  their  new  code,  the  plaintiff 
may  now  unite  sevei-al  causes  of  action  in  the  same  complaint , 
where  they  all  arise  out  of — 

let.  Contract,  express  or  implied. 

2d.  Injuries,  by  force,  to  person  or  property. 

3d.  Injuiies,  without  force,  to  person  or  property. 

4th.  Injuries  to  character. 

5th.  Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof. 

6th.  Claims  to  recover  personal  property,  with  or  without  dam- 
ages for  the  withholding  therecif. 

7th.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  op- 
eration of  law. 

But  even  this  reform,  important  as  it  is,  stbpa  short  of  accom-    >^ 
plishing  all  that  was  practicable  in  this  department  of  the  lai^}^ 
Why  restrict  the  action  to  causes  which  taU  under  one  o 

VOL.  T.  73 
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clauses  ?  We  faaTe  already  abolished  ^lecial  pleading.  And  the 
Judiciary  Act  of  1799,  I  doubt  Dot,  desig^ned  to  do  awaj  with  all 
distinction,  as  to  the  forms  of  actions.  The  plaintiff  being  merely 
required  to  make,  in  his  petition,  those  statements  in  plain  lan- 
guage, without  technical  nicety  or  particularity,  which  are  ma- 
terial to  the  merits  of  his  case.  It  is  necessary,  in  my  humble 
judgment,  to  go  one  step  further,  and  to  allow  him,  in  his  peti- 
tion, to  embrace  any  and  every  cause  of  action  which  exists  be- 
tween him  and  his  adversary.  Even  now,  we  submit  to  a  jury 
ID  this  State,  in  a  criminal  prosecution,  where  they  are  the  judges 
of  the  law  as  well  as  of  the  facts,  to  find,  in  the  same  bill  of  in- 
dictment, whether  the  defendant  be  guilty  of  murder  or  man- 
slaughter ;  and  if  manslaughter,  whether  voluntary  or  involunta- 
ry ;  and  if  involuntary,  whether  in  the  commission  of  an  unlawful 
act,  or  a  lawful  act,  without  due  caution  or  circumspection.  Surely 
that  same  jury  would  be  competent  to  pass  upon  all  matters  of 
controversy  between  the  same  parties,  in  a  civil  action,  where 
they  are  to  try  the  facts  only,  notwithstanding  one  of  the  causes  may 
be  founded  on  an  instrument  under  seal,  and  the  other,  on  a  sim- 
ple contract !  Indeed,  once  concede  that  the  distinction,  as  to 
forms  of  actions,  may  be  dispensed  with,  (and  who  doubts  it  ?) 
and  the  objection  as  to  multifariousness,  or  a  complication  of  cau- 
ses, ceases,  of  course.  I  need  only  suggest  what  an  immense  sa- 
ving of  cost  and  expense  to  the  parties,  and  of  time  and  trouble 
to  the  countiy,  if  the  refonn  could  be  effected.  And  why  can  it 
not  be  done  ? 

[3.]  It  is  urged,  in  the  case  before  us,  that  there  are  two  de- 
fendants. Judge  Stoiy  thus  states  the  rule — "  The  objection  of 
multifariousness  must  still  be  confined  to  cases,  where  the  case  of 
each  particular  defendant  is  entirely  distinct  and  separate  in  its 
subject-matter,  from  that  of  the  other  defendants ;  for  the  case 
against  one  defendant  may  be  so  entire,  as  to  be  incapable  of  be- 
iug  prosecuted  in  several  suits ;  and  yet,  some  other  defendant 
may  be  a  necessary  party  to  some  poition,  only,  of  the  case  stated. 
In  the  latter  case,  the  objection  of  multifariousness,  could  not  be  al- 
lowed to  prevail.  So  it  is  not  indispensable  that  all  the  parties 
should  have  an  interest  in  all  the  matters  contained  in  the  suit ; 
it  will  be  sufficient  if  each  party  has  an  interest  in  some  matters 
in  the  suit,  and  they  are  connected  with  the  others.*'     Story's 

g.  PL  §271. 
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This  is  precisely  the  case  under  consideration.  Jephtha 
Brantley  was  a  continuing  partner,  from  the  commencement  of  the 
concern  in  January,  1840,  to  its  close  in  1844.  The  bill  charges, 
that  he  was  the  active  partner,  and  received  and  appropriated 
the  whole  of  the  effects  of  both  firms,  and  that  he  carried  into  the 
new  conceiii,  and  mixed  up  with  it,  the  assets  of  the  old.  It 
would  seem,  therefore,  to  be  difficult  if  not  impossible,  to  settle 
the  whole  of  this  business  by  separate  suits.  It  is  true,  that  Mo- 
ses Daniel,  the  co-defendant,  has  an  interest  only  in  the  first  firm, 
:from  which  he  retii^d  at  the  end  of  the  year  1840.  But  no  de- 
cree is  sought  against  him.  He  is  united  with  Brantley  in  order 
to  stand  by  and  see  that  the  business,  while  he  was  a  member,  is 
correctly  aiTanged,  and  that  he  may  receive  one  third  of  the  nett 
profits  which  it  may  be  ascertained  to  have  made. 

[4.]  He  does  not,  however,  complain.  And  even  if  the  bill 
Were  multifarious,  as  to  him,  as  it  clearly  is  not,  this  is  no  ne- 
cessary ground  of  objection  by  Brantley,  the  other  defendant.  At' 
tomey  General  vs,  Craddock,  8  Sim.  R.  466. 

In  the  late  case  of  The  Attorney  General  vt.  The  Corporation  of 
Foole^  4  Mylne  ^  Craig ^  17,  in  speaking  of  the  right  of  one  de- 
fendant to  demur  for  multifariousness  on  the  ground  of  the 
joinder  of  another,  Lord  Cottenham,  Lord  Chancellor,  says : 
''If  it  were  competent  for  him  to  do  so  in  such  a  case,  there 
might  in  many  instances  be  a  denial  of  justice  ;  the  case  against 
one  defendant  might  be  so  entire  as  to  be  incapable  of  being  pros- 
ecuted in  several  suits;  and  yet,  some  other  defendant  might  be  a 
necessary  party  to  some  portion  only,  of  the  case  stated."  p.  'iL 
Such  we  conceive  to  be  the  case  before  us,  that  the  draughts- 
man of  this*  bill  could  not  have  possibly  prosecuted  the  suit  against 
Brantley,  nor  could  a  jury  have  ascertained  his  liability  on  the 
loit  film,  without  first  considering  and  investigating  the  aiTairs  of 
the^r^^  firm,  of  which  Daniel  was  a  partner. 

The  same  eminent  authority  above  quoted,  in  Campbell  v». 
Mackay,  1  Myl  Sf  Cr.  603,  says:  "To  lay  down  any  ruin  ap- 
plicable universally,  or  to  say  what  constitutes  muhifurUmnunnn  us 
an  abstract  proposition,  is,  upon  the  authoritins,  utturly  inipoMl- 
ble.  The  cases  upon  the  subject  are  extremely  viirioii«,  iiiid  llin 
Courts,  in  deciding  them,  seem  to  Imve  comuUtrtstl  whui  wms  ijo»- 
venient  in  particular  circumstances,  ratlier  than  to  havn  lUUimpI^ 
ed  to  lay  down  any  general  rule/' 
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In  a  later  case,  tBe  same  Cbancellor  says :  "  The  object  of  the 
rule  against  multifanousness,  is  to  protect  a  defendant  from  un- 
necessary expense,  but  it  would  be  a  great  perversicm  of  the  rule, 
if  it  were  to  impose  upon  the  plaintiffs  and  all  the  other  defendants, 
the  expenses  of  two  suits  instead  of  one."  7  he  AtCy  General ««. 
Craddock,  a  Mi/l.  if  Cr.  85. 

The  case  of  Lewis  r*,  Edmund,  6  Sim.  261 ,  is  much  in  point. 
Without  stating  the  facts,  suffice  it  to  say,  the  object  of  the  bill 
was  to  settle  two  different  estates,  the  assets  of  the  one  having 
been  mingled  with  the  other.  The  Vice  Chancellor  says :  "The 
bill  represents  such  circumstances  as  to  show  that  the  Court  can- 
not adminbter  relief  without  taking  the  account  of  both  es- 
tates." 

Authorities  might  be  multiplied  from  the  English  books,  but 
these  are  sufficient  to  show  that  the  rule,  as  administered  in 
Westminster  Hall,  would  have  held  this  bill  not  multifarious,  and 
if  multifarious,  that  Brantley  could  not  take  advantage  of  it,  the 
co-defendant,  Daniel,  not  objecting. 

The  rule  in  the  American  Couits  is  the  same.  5  Paige,  160. 
R.  254.    9  Paige,  194,  434.     20  Pick.  368. 

In  WelU  vs.  Strange  and  others,  decided  by  this  Conrt  at  Aroer- 
icus,  (5  Ga.  Rep.)  we  laid  down  the  same  rule,  which  we  now 
enforce,  by  reversing  the  judgment  of  the  Court  below. 


No.  69. — Robert  Anthony,  plaintiff  in  error,  r*.  John  F.  Brooks, 

defendant. 

[l.]  A  claim  bond,  under  the  Act  of  1823,  should  be  made  payable^  the  Sher- 
ifi*,  conditioned  to  pay  the  plaintifl*  in  execution  such  damages  as  the  jury,  on 
the  trial  of  the  right  of  property,  may  asse^R  against  the  claimant. 

[2.]  An  iigunction  will  not  be  granted  to  restrain  a  mere  trespass,  where  the 
injury  is  not  irreparable  and  destructive  to  the  plaintiff  *b  estate,  but  is  sus- 
ceptible of  pei-fect  pecuniary  com{>en8atiou,  and  for  which  the  party  may  ob- 
tain adequate  satisfaction,  in  the  ordinary  course  of  law. 

1 3.]  To  authorize  a  Court  of  Equity  to  interfere  in  cases  of  trespass,  there  must 
be  something  particular  of  special  in  the  case,  for  which  a  Ooort  of  Law  camiot 
iffbrd  an  adequate  remedy. 
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In  Equity,  in  Taliaferro  Superior  Court ;  decided  by  Judge 
Satre. 

The  plaintiff  in  error  filed  his  bill  in  Taliaferro  Superior  Court, 
charging,  that  in  January,  1841,  he  became  the  purchaser  at 
Sheriff's  sale  of  a  certain  house  and  lot  in  Ray  town,  in  said  coun- 
ty, sold  as  the  property  of  one  John  M.  Anthony,  and  continued 
in  possession  of  the  same  until  the.  filing  of  this  bill. 

That  in  the  year  1847,  the  Sheriff  of  Taliaferro  county  levied 
a  Ji»fa,  in  favor  of  John  F.  Brooks  vs,  John  M.  Anthony,  upon 
the  said  house  and  lot,  and  advertised  the  same  for  sale  ;  that  on 
the  day  of  sale,  he  tendered  the  usual  affidavit,  and  a  claim  bond 
payable  to  the  plaintiff  in  ^.  fa,  which  the  Sheriff  refused  to  re- 
ceive, but  proceeded  to  sell  the  same>  the  complainant  having 
given  notice  of*  his  claim.  That  since  the  sale,  the  Sheriff  was 
about  to  dispossess  him,  and  place  the  purchaser  at  the  last 
sale  in  possession. 

The  bill  further  charged,  that  there  was  a  levy  on  the^.  fa,  in 
favor  of  Brooks  undisposed  of,  sufficient  to  satisfy  the -execution; 
and  prayed  an  injunction. 

There  was  a- general  demurrer  filed,  and  in  the  answers  of  the 
defendant,  the  facts  charged  are  admitted,  except  as  to  the  imdis- 
posed  of  levy,  as  to  which  the  Sheriff  answera,  that  the  property 
levied  on  had  been  fraudulently  gotten  possession  of  by  the  com- 
plainant himself. 

Upon  hearing  the  argument  on  the  demurrer,  and  motion  to 
dissolve  the  injunction  on  coming  in  of  the  answer,  the  Court  dis- 
solved the  injunction  and  dismissed  the  bill. 

Whei-eupon  exceptions  were  filed,  and  the  same  is  now  alleged 
to  be  erroneous, 

T.  R.  R.  Cobb,  fi>r  plaintiff  ^i  error. 

L.  H.  Stephens,  for  defendant 

By  the  Court, — Warner,  J.  delivering  ihe  opinion. 

The  object  of  the  complainant's  bill,  is  to  restrain  the  Sheriff, 
by  injunction,  from  placing  the  purchaser  of  certain  real 
at  Sheriff -8  sale,  in  possession  of  the  premises,  on  the 
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ibat  the  conipkinant  is  tbe  owner  of  the  propertj  so  pofdiaBed 
hyime  of  the  dcfendanU,  and  that  on  tbe  daj  of  the  Sberiff'i 
■ale  of  llie  land,  the  complainant  tendered  to  the  Sherifi*  ah  affi- 
davit and  claini  bond,  pat/able  to  lie  plaintiff  im  exeaUiow,  which 
tbe  SberifT  refused  to  receive  because  the  bond  wsa  natpayabU 
to  tke  Sheriff,  conditioned  to  pay  the  plaintifT  in  execalioD  mcfa 
damages  as  the  jury  mi^bt  aiuew,  on  tbe  trial  of  tbe  claim,  ander 
the  jirovisiuns  nf  ihe  Statute  of  1821,  and  also,  because  tbere  was 
a  levy  on  the^.  fa.  by  virtue  of  which  tbe  sale  was  toaJe,  unac- 
counted for. 

The  (lcfen(!ants,uiiderourruleof  practice,.answeredsomuchof 
tlie  bill,  as  related  to  the  levy  unaccounted  for  on  tbe  execution,  and 
Ml  muctb  thereof  as  related  to  tbe  possession  and  the  threat*  of 
the  defendants,  to  dispossess  the  tenant  inpossemon  of  the  prem- 
ises, and  then  moved  the  Court  below  to  dissolve  the  injunction  ; 
which  motion  wbh granted  ;  whereupon  the  complainaiit  excep 
ted,  and  now  nssiEus  the  same  for  error  in  this  Court.  Tbe  ait- 
BWer  of  tbo  defendants  sufficiently  accounts  for  the  levy  on  the^. 
Jit.  and  wholly  denies  that  ground  of  the  complainant's  equity. 
With  regard  to  tbe  possession  of  the  tenant,  and  the  threats  to 
disposHOHi]  him,  wo  do  not  think  the  answers  of  tbe  defendants  are 
sufficiently  full  and  cx]}Hcil.  We  will,  therefore,  consider  tbe 
motion  to  diitanlve  the  injunctiou  on  that  branch  of  tbe  case,  ir- 
respective of  the  answers  of  the  defendants.  The  equity  of  the 
complainant's  bill  ih,  then,  that  the  SheiifT refused  to  receive  the 
claim  bond  on  the  day  of  salo,  which  was  tendered,  and  threatens 
to  turn  out  iht;  tenants  in  possession  of  the  premises,  who  do  not 
bold  or  claim,  under  the  defendant  in  execution, 

(1.)  Was  the  claim  bond  properly  refused  by  the  Sheriff,  on 
the  dny  of  sale?  The  Sheiilf  is  a  ministerial  officer,  and  was 
bound  to  Kcll  tlio  property  under  the  fi.  fa.  in  his  hands,  unless 
claimed  by  some  one,  not  a  party  to  such  ^.ya.  according  to  the 
provisions  of  the  Statute.  The  Act  of  15th  December,  1821.  de- 
clares, "That  when  any  Sheriff  or  Coroner  shall  lery  an  execu- 
tion on  propoity  claimed  by  any  person,  not  a  party  to  said  execu- 
tion, such  poison  shall  make  oath  to  said  property,  and  it  shall 
he  tbe  duty  of  such  Sbeiiffor  Coroner,  to  postpone  tbe  sale,  or 
ioij  of  the  judgment,  until  tbe  next  term  of  tbe 
wlmnce  said  execution  issued ;  but  if  said  execatioa 
D  real  property,  and  claimed,  tbeo  the  officer 
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making  the  levy,  sball  report  the  same,  together  with  the  execu- 
tion and  claim,  to  the  next  term  of  the  Superior  Court  of  the 
county  in  which  the  land  so  levied  on  shall  lie  ;  and  the  Court  to 
which  such  claim  shall  be  reported,  shall  cause  the  right  of  prop- 
erty to  bo  decided  on  by  a  jury,  at  the  first  term,  unless  for  spe- 
cial cause  shown,  &c.  Provided  the  person  claiming  such  prop- 
erty, or  his  agent  or  attorney,  shall  give  bond  to  the  Sheriff",  or 
coroner,  as  the  case  may  be,  with  good  and  sufficient  security, 
in  a  sum  equal  to  double  the  amount  of  the  property  levied 
on,  at  a  reasonable  yB\u9X\on,tohe  judged  of  bi/  the  levying  officer, 
conditioned  to  pay  the  plaintiff*  all  damages  which  the  jury,  on  the 
trial  of  the  right  of  property,  may  assess  against  him,  in  case  it 
should  appear  that  said  claim  was  made  for  the  purpose  of  delay — 
and  it  shall  be  lawful  for  such  jury  to  give  a  verdict  in  manner 
aforesaid,  by  vinue  whereof,  judgment  may  be  entered  up  against 
such  claimant,  and  his  security  or  secunties,  for  the  damages  so 
assessed  by  the  jury,  and  the  costs  of  the  trial  of  the  riglit  of 
property."  Princess  Dig,  448.  The  Statute  directs  the  bond 
shall  be  given  to  the  Sheriff,  conditioned  to  pay  the  plaintiff*  the 
damages  &c.  The  contemporaneous  construction  given  to  this 
Statute,  so  far  as  we  have  any  personal  knowledge,  by  the  prac- 
tice of  our  Courts,  has  been  to  i-equire  all  claim  bonds  to  be  made 
payable  to  the  Sheriff*,  conditioned  to  pay  the  plaintiff*  in  execu- 
tion, the  damages  which  may  be  assessed,  on  the  trial  of  the  light 
of  property.  The  Sheriff*,  by  the  Statute,  is  to  judge  as  to  the 
amount  of  the  hondyf\i\ch  the  claimant  shall  give.  The  law  makes 
him  responsible  for  the  amount  of  the  bond,  at  a  reasonable  val- 
uation of  the  property  levied  on  by  him.  The  bond,  thereforc,  is 
properly  payable  to  the  Sheriff,  conditioned  to  pay  the  plaintiff  in 
execution,  the  damages  which  the  juiy  may  assess.  This  bond, 
when  so  taken,  is  an  office  paper,  taken  by  the  Sheriff*,  in  his  ^ 
Jicial  capacity,  and  by  him  i-etumed  to  the  Court,  to  which  the 
claim  is  returnable  ;  and  if  the  jury  shall,  on  the  trial  of  the  right 
of  property,  assess  damages  against  the  claimant,  judgment  may 
be  entered  up  against  such  claimant,  and  his  securities,  to  the  claim 
bond  so  taken,  and  returned  by  the  Sheriff  without  an^^  ^UEthar 
proceecMngs  being  had  thereon.  The  bond  tendered  bjdr^ 
plainant  to  the  Sheriff,  on  the  day  of  sale,  was  not,  in 
ment,  such  a  bond  as  the  Statute  requires,  being  pai 
plaintiff  in  execution,  instead  of  the  Sherifi|  and 
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fore,  properly  refused  to  receiTC  the  bond  and  postpone  llie 
sale. 

[2.]  The  Act  of  1823,  which  authorizes  the  Sheriff  to  place  the 
purchaser  of  real  estate  in  possession,  sold  by  Tirtne  of  anexeca- 
tion,does  not  authorize  the  officer  making  such  sale,  to  torn 
out  of  the  possession  of  the  premises  so  sold,  any  other  person,  but 
the  defatdant  ta  execution^  kis  keirs  or  tenants,  Prmcc,  458.  We 
are  bound  to  presume  the  Sheriff  knows  the  law,  and  will  do  his 
duty  and  nothing  more  ;  but  should  he  proceed  to  turn  out  of  the 
possession  of  the  premises  sold  by  him,  persons  other  than  the  de- 
fendant in  execution,  his  heirs  or  tenants,  then  he  will  act  without 
authority  of  law,  and  become  a  trespasser;  and  nothing  is  suggest- 
ed in  the  complainant's  bill,  why  he  would  not  hsTe  an  ample  and 
adequate  remedy  at  Law  for  the  injury  which  he  may  sustain  in 
consequence  of  such  trespass. 

[d.J  An  injunction  will  not  be  granted  to  restrain  a  mere  trta- 
patty  where  the  injury  is  not  irreparable,  and  destructiTe  to  the 
plaintiff's  estate,  but  is  susceptible  of  perfect  pecuniary  compen- 
sation, and  for  which  the  party  may  obtain  adequate  satisfaction, 
in  the  ordinary  course  of  law.  To  authorize  a  Court  of  Equity 
to  interfere  iu  cases  of  trespass,  there  must  be  something  parik' 
mlar  or  special  in  the  case,  for  which  a  Court  of  Law  cannot  af- 
ford an  adequate  remedy.  Jerome  vs.  Ross^  7  John.  Ch.  JR.  31^ 
6  John.  Ch.  R.  500. 

The  injunction  was  properly  dissolved  by  the  Court  below ; 
therefore,  let  the  judgment  be  affirmed. 


i.ri_rn~ii~   ~ ii~ii~if~ —if~ir~>Oi~ir~n~i<^ii~M-" ii~M'>.^itf^<~w~i<~w~ 


p^o.  70. — William  W.  Davenport,  plaintiff  in  error,  w.  Elbebt 

Hardebian,  defendant. 

[1.]  A  soretj,  who  has  paid  a  jadgmentagainttfaiinaelf  and  bit  principal,  wfaidi 
appears  to  be  dormant,  is  entitled  to  an  order  giringliim  the  control  of  such 
jadgnaent  and  the  execution  issaed  thereon,  for  tde  piupoae  of  testing  his  right 
to  use  the  same  for  remuneration  out  of  his  principaL 


ppfication  for  the  control  of  a  judgment  nuAJi.  /a^  by  a  sure- 
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ty,  in  Oglethorpe  Superior  Court,  decided  by  Judge  Sayre,  Oc- 
tober Term,  1848. 

In  this  case,  the^.  Ja,  appeared  to  be  dormant  upon  its  face, 
seven  years  having  elapsed  since  the  last  entry  by  the  sheriff.  An 
entry  by  the  plaintiff  in  Jl,  fa.  showed  that  the  same  had  been 
paid  off  by  the  surety.  The  surety  applied  for  a  control  of  the 
Ji^fa,  under  the  Acts  of  1826  and  1831,  which  application  the 
Court  refused,  and  this  decision  was  excepted  to  as  erroneous. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

W.  C.  Dawson,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  surety  who  pays  a  judgment  or  execution,by  the  Acts 
of  1826,  and  1831,  is  entitled  to  the  control  of  the  same,  for  the 
purpose  of  remunerating  himself  out  of  the  property  of  his  prin- 
cipal. The  object  of  the  Legislature  was  to  give  him  a  summa- 
ry i*emedy  for  remuneration.  For  that  purpose,  the  execution  is 
intended  to  have  in  his  hands  all  the  vitality*  that  it  has  in  the 
hands  of  the  plaintiff.  The  surety  is  intended  to  be  subix>gated 
to  all  the  rights  of  the  plaintiff.  The  judgment  in  this  case  ap- 
pears to  be  dormant,  and  the  right  of  the  surety  to  the  control  is 
denied,  upon  the  ground  that  it  is  dormant,  and  that  the  execu- 
tion, therefore,  is  extinct.  Now,  whether  the  Act  0^1823  in  re- 
lation to  dormant  judgments  applies  to  sureties — that  is,  whether 
a  surety,  under  the  Acts  of  1826  and  183], can  remunerate  him- 
self through  the  agency  of  a  judgment,  which,  as  to  the  plaintiff, 
is  doinnant,  we  do  not  determine.  Nor  do  we  determine  wheth- 
er, if  as  to  the  surety  it  is  not  doimant,  the  teim  of  limitation 
commences  to  run  against  him  from  the  time  that  he  pays  the 
debt,  or  from  the  time  at  which  he  applies  for  the  control.  Nor, 
conceding,  as  we  do,  that  the  surety  is  entitled  to  the  oxtler  of 
control,  do  we  deteimine  whether  he  can  proceed  to  reimburse 
himself  through  the  agency  of  the  execution  directly,  or  will  be 
driven  to  revive  the  judgment  by  scire  facias. 

We  leave  these  questions  open.    Our  judgment  is,  that  in  or- 
der to  test  his  rights  in  the  premises,  the  surety  Ib  entitled  to 
order,  valcre  quantum  valere  possit. 

Let  the  judgment  be  reyersed. 

VOL    T.  74 
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Anderson  it  al.  vm,  Tbe  Darien  Bank. 

No.  71. — John  R.  Anderson,  ct  al,  plaintiffs  in  eiTor,  vs.  Thb 

Darien  Bank,  defendant. 

[1.]  The  writ  of  error  and  citation  need  not  and  should  not  be  filed,  until  the  fi- 
ling of  the  original  notice,  with  entry  of  service  thereon. 

[2.]  Tbe  writ  of  error  will  be  dismissed  if  no  original  notice  of  the  siffning  and 
certifying  of  the  bill  of  exceptions  is  filed,  as  required  by  the  Statute,  nor  will 
an  ackno  wletlginent  by  tlie  defendant's  counsel,  of  the  service  of  a  copy  notice 
of  tbe  /Uing  of  the  bill  of  exceptions,  be  considered  a  conapliacce  with  the' 
Statute. 

[3.]  The  writ  of  error  and  citation,  if  withoot  date,  may  be  amended,  if  there  i* 
anything  in  the  recoi-d  to  amend  by. 

Motion  to  dismiss  tbe  writ  of  error. 
Rockwell,  for  the  motion. 

Cone,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

A  motion  is  made  to  dismiss  this  writ  of  error  upon  three 
grounds : 

1st.  Because  no  writ  of  error,  with  the  citation  thereto  annex- 
ed was  filed,  with  tlie  Clerk  of  the  Superior  Couit,  at  the  time  of 
tendeiing  the  bill  of  exceptions. 

2d.  Because  uo  notice  was  filed  of  the  signing  and  certifying 
of  the  bill  of  exceptions  as  required  by  law.     And — 

3d.  Because  the  writ  of  error  and  citation  are  without  date. 

[1.]  Our  attention  being  called,  for  the  first  time,  to  the  phra5e- 
ology  of  the  twenty-first  rule,  we  perceive  that  it  is  inaccurately 
worded.  It  would  be  absurd  to  require  tbe  writ  of  error  and  ci- 
tation to  be  filed  with  the  Clerk  of  the  Superior  Court,  at  the 
time  of  tendering  the  bill  of  exceptions.  The  writ  of  error  rec- 
ognizes on  its  face  the  fact,  as  one  which  has  already  transpii-ed, 
that  **  the  bill  of  excepthns  has  been  signed  and  certijiedj*  The 
writ  of  error  and  citation  should  be  filed  with  the  Clerk  of  the  Su- 
perior Court,  when  the  original  notice  is  retunied  with  the  entiy 
of  service  thereon.  And  such  is  the  construction  which  we  put 
upon  the  twenty-first  rule. 

2.]  The  4th  section  of  the  Act,  establishing  this  Couit,  pro- 


MILLEDGEVILLE,  NOVEMBER  TERM,  1848.     583 


Aadersou  et  al.  vs.  The  Darien  Bank. 


Tides,  "  that  when  the  bill  of  exceptions  shall  be  signed  and  cer- 
tified by  the  Judge  of  the  Superior  Court,  notice  thereof  shall  be 
given  to  the  adverse  party,  or  his  counsel,  within  ten  days  after 
the  same  shall  be  done,  and  shall  be  filed  in  the  Clerk's  ofHce  imme- 
diately thereafter  and  on  a  copy  of  such  notice  being  served  by  the 
sheriff,  constable,  or  an  attorney  of  the  Superior  Court,  and  filed  iu 
the  Clerk's  office  with  the  bill  of  exceptions,  it  shall  be  the  duty  of 
the  Clerk  of  the  Superior  Court  below,  to  certify  and  send  up  to  the 
Supreme  Court,  a  complete  transcript  of  the  entire  record  of  the 
<:ause  below,  duly  certified,  under  his  hand  and  seal  of  office,  and 
also  the  bill  of  exceptions,  within  ten  days  after  he  shall  have  re- 
ceived the  original  notice  with  the  return  of  service  thereon."  1 
Kelly,  p,  vii. 

It  is  conceded  that  no  notice  whatever  has  been  filed  in  this 
case.  As  a  substitute  therefor,  the  plaintiff  in  error  relies  on  an 
acknowledgment  endorsed  on  the  bill  of  exceptions  by  the  attor- 
ney of  the  adverse  party,  that  he  had  been  served  "  with  a  copy 
of  the  notice  of  the  filing  of  the  bill  of  exceptions:*  This  is  no 
compliance,  either  literally  or  substantially,  with  the  requirement 
of  the  Statute.  A  party  may  acknowledge  service  of  the  origi- 
nal notice,  still  the  notice  must  be  filed.  The  Cleik  is  command- 
ed to  transmit  the  record  and  bill  of  exceptions,  within  ten  days 
after  he  shall  have  received  the  original  notice  with  the  return 
of  service  thereon.  It  has  been  repeatedly  held  by  this  Court  . 
that  if  the  Clerk  failed  to  forward  the  papera  within  the  ten  days, 
it  was  fatal  to  the  cause.  The  filing  of  the  notice  is  not  only 
necessary,  therefore,  to  authorise  the  Clerk  to  certify  and  send 
up  the  record,  and  to  make  him  responsible  for  his  default  to 
perform  this  duty,  but  it  is  likewise  indispensable  to  us,Xo  enable 
us  to  determine,  by  inspection,  whether  or  not  he  has  complied 
with  the  Act. 

There  is,  however,  a  still  more  fatal  objection  to  this  acknowledg- 
ment.  The  notice  referred  to  in  the  Statute,  Ib  of  the  signing 
and  certifying  of  the  bill  of  exceptions.  Th^  acknowledgm 
of  sei-vice  is  of  a  copy  of  the  notice  oiihe  filing  of  the  biB  rf; 
ceptions — quite  another  and  a  different  matter.  Upon 
terial  discrepancy,  we  should  be  compelled  *  to  Buatain 
tion. 

[3.]  The  omission  to  date  the  writ  of  error  and 
be  amendable,  if  we  had  anything  to  amend  by. 
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AndenoB  el  al.  rs.  The  Darieo  BoJc 

infimnatiofi  as  to  the  time  when  the  notice  was  filed,  none,  in 
truth,  erer  haying  been  filed,  we  are  nnaUe  to  sopplj  this  defiect. 

We  regret  exceedingly  to  dispoae  of  anj  case,  especially  one 
of  so  much  impoitance,  except  upon  its  merits.  We  are,  bower- 
er,  the  mere  agents  of  the  law.  How  many  derises  of  real  es- 
tate have  failed,  for  lack  of  three  crediUe  witnesses  !  There  is 
not  a  day  in  Court,  when  important  interests  are  not  adjudicated 
upon  what  would  seem  to  be  mere  technical  objections.  The 
law  prescribes  the  mode  in  which  eren  justice  itself  shall  be  dis- 
pensed to  the  citizen.  And  if  he  neglects  or  refuses  to  comply 
with  these  forms,  he  cannot  reasonably  complain  if  the  door  is 
closed  against  him. 

Writ 
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See  Equity,  3. 

ACTS  OF  THE  LEGISLATURE. 

1.  An  Act,  to  be  in  derogstion  of  common  Tight,  mnat  be 
confined  in  its  pnmsionB  to  a  pultcalBr  individual,  or 
set  ofmen,BeparateandapartAoiD  the  rest  of  the  com- 
munity.    Flint  River  Steamhoat  Co.  vm.  Foater, 

S.  The  Legislature  being  the  Sovereign  powerin  the  State, 
whileacting  within  thopalo  of  iteconRtitutional  competen- 
cy, it  ia  the  province  of  the  Courts  to  interpret  ita  man- 
dates, and  their  duty  to  obey  them,  however  abauid  or 
unreasonable  they  may  appear.     Ibid, 

See  Aitg%itta,  Z.      Conttitutiott,  pattim. 

ADEMPTION  OF  LEGACY. 


ADMINISTRATOBS  AND  EXECUTORS. 


L  The  Totunis  of  an  adminiBtrator,  executor,  orguardian, 
are  only  yr»»»aj^w»e  evidence  in  their  favor,  and  may 
be  impeached,  the  bunlen  of  proof  being  on  the  party 
impeaching  thorn.     Broien  v».  Wright, 

I.  At  Common  Law,  an  adminiBtrator  eU  bonit  nim,\ 
tied  only  to  the  gooda  and  eSbcts  whirh 
ministered,  in  epedot  and  to  the  debts  due  tha)^ 
onpoid.     Ogle^  u.  Giimere, 
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3.  A  sale  of  negroes  under  an  order  of  the  Coait^is  an  ad- 
ministration  as  to  them,  which  will  charge  the  adminis- 
trator and  his  sureties,  and  vests  the  note  taken  for  such 
sale  in  the  administrator.     Ibid, 

4.  If  such  note  is  sued  on  by  the  administrator  as  such,  it 
is  mere  descriptio  persotuB,      Ibid. 

5.  A  judgment  recovered  in  his  name  is  a  debt  due  to  him, 
upon  which  suit  may  be  brought  in  his  own  name.     lb, 

6.  Under  the  Act  of  1845,  the  administrator  de  bonis  non 
can  caU  the  removed  administrator  to  account     Ibid, 

7.  Where  a  fund  is  in  Court,  raised  upon  a  judgment  in 
favor  of  an  administrator,  upon  which  he  sets  up  a  claim 
for  advances,  the  Court  cannot,  on  motion,  order  it  paid 
to  the  admin btrator  de  bonis  non;  but  he  must  resort  to 
a  bill  in  Equity.     Ibid. 

8.  In  the  distribution  of  assets  of  an  intestate,  judgments 
rendered  against  the  intestate,  i-ank  next  to  debts  due 

the  public.     Davis  et  al.  vs.  Smith  et  al.  -  -       274 

9.  Judgments  obtained  against  the  administrator,  rank  no 
higher  than  the  demands  on  which  they  ai'e  founded.     lb. 

10.  Promissory  notes  are  upon  the  same  footing  with 
"  bonds  and  other  obligations."     Ibid. 

11.  A  covenant  of  warranty,  when  broken,  is  a  specialty, 
and  the  damages  are  to  be  paid  i*ateably  with  bonds  and 
other  obligations.     lb. 

12.  A  surety  who  has  paid  the  debt  of  his  principal  is 
subrogated  to  all  the  rights  of  the  payee  in  the  distribu- 
tion of  assets.     lb. 

13.  An  administrator  in  Georgia  can  neither  sue  nor  be 
sued  in  another  State  ;  if,  therefore,  he  is  notified  to  ap- 
pear  and  defend  an  action  of  ejectment,  brought  in  the 
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State  of  AJaJjama,  ngainst  one  to  whom  his  intestate  has 
sold  land  with  a  covenant  of  warranty,  and  ho  disre- 
gards the  notice,  he  is  not  thereby  made  liable  as  for  a 
devastavit.     Ibid. 

14.  It  is  the  duty  of  an  administrator,  when  sued  by  a  cred- 
itor, 80  to  plead  as  to  protect  the. rights  of  all  the  credi- 
tors of  the  estate,  of  whose  demands  he  has  notice ;  and 
if  he  fails  so  to  do,  he  is  pei-sonally  liable.     lb. 

15.  An  administrator  is  not  made  personally  liable  for  fail- 
ing, in  a  suit  against  him  by  a  creditor,  to  plead  an  out- 
standing covenant  of  waixanty,  made  by  his  intestate,  if 
at  the  time  of  the  rendition  of  the  judgment  in  such  suit, 
there  was  no  breach  of  the  covenant.     lb. 

IG.  "Where  the  demands  are  tnutval,  a  set  off  will  be  al- 
lowed in  favor  of  a  defendant,  in  an  action  brought  by  an 
executor  or  administrator,  on  a  demand  due  his  testator 
or  intestate  in  his  life-time.     Rai/,  Admr.  vs.  Dennis^    -       357 

17.  Where  a  judgment  was  rendered  against  an  intestate 
in  his  life-time,  as  principal,  and  his  surety,  and  the  sure- 
ty has  paid  off  the  same  since  the  death  of  the  intestate  : 
Held,  that  such  payment,  under  the  Statute  of  this  State, 
had  relation  to  the  date  of  the  judgment,  so  as  to  enable 
the  surety  to  remunerate  himself  out  of  the  property  of 
the  principal.     lb. 

18.  When  a  defendant  pleads  a  set-off  of  a  larger  amount 
than  the  intestate's  demand,  the  plaintiff  may  reply  by 
showing  that  the  estate  is  insolvent,  and  that  there  are 
outstanding  debts  of  higher  dignity  than  the  defendant's 
set  off,  sufficient  to  exhaust  the  aftseta,  for  the  purpose 
of  protecting  the  administrator  frdm  an  absolate  judg-* 
ment.     lb.  ''^ — ^ 
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See  Election^  3.    Limitation  of  Aetions,  4.    Protr 
Notes,  6.     WiU,  3. 
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ADVERSE  POSSESSION. 
See  Limitations  of  Actions.    Possession,  1,  2,  3. 

AMENDMENT. 

1.  Where  there  is  a  cause  of  action  set  forth  in  the  plain* 
tiff's  declaration,  though  defectively  set  forth,  it  is  amend- 
able at  Common  Law,  and  more  especially,  under  our 
Statute  of  1818,  which  contemplates  a  very  liberal  prac- 
tice in  allowing  amendments,  both  to  declarations  and 
answers.     Christian  vs.  Penn,    -    .        -  -       482 

See  Equity,  8,  19,  20, 21,  22.     Writ  of  Error,  3. 

APPEAL. 
See  Practice,  8. 

ASSIGNMENT. 
See  Judgment,  2. 

ATTACHMENTS. 

1.  Where  an  attachment,  issued  under  the  Act  of  1799, 
more  than  thirty  days  before  the  next  Court  in  the  coun- 
ty in  which  it  was  levied,  and  was  made  returnable  near- 
ly twelve  months  after  its  date :  Held  to  be  null  and  void 
by  the  express  declaration  of  the  Act.  Casey  vs.  Wiley 
ifCo.     '  -  -  -  -  -  -333 

2.  The  property  of  a  foreign  corporation  within  this  State, 
is  liable  to  be  attached,  under  our  attachment  laws. 
South  Carolina  R.  R.  Co.  vs.  McDonald,  -  -       531 

See  Lien,  5. 

ATTORNEY'S  CLERK. 

^ee  LUerrogatories,  3. 
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ATTORNEY. 

See  Sheriff,  2. 

AUGUSTA. 

1.  Under  the  charter  giving  them  authority  to  establish 
by-laws  and  ordinances,  respecting  streets,  wagons,  i^. 
the  City  Council  have  authority  to  regulate  the  weight 
which  should  be  earned  by  loaded  wagons,  over  the 
streets  of  the  city.     Nagle  vs.  The  City  Cauncil,  -      546 

2.  By  the  terras  of  the  charter,  the  City  Council  are  ves- 
ted "  with  full  power  and  authority  to  make  such  as- 
sessments on  the  inhabitants  of  the  city,  or  those  who 
hold  taxable  property  therein,  for  the  safety,  benefit, 
convenience  and  advantage  of  the  said  city,  as  shaU  ap- 
pear to  them  expedient  :  Held,  that  the  assessment  of  a 
tax,  on  the  value  of  the  real  estate  within  the  corporate 
limits,  for  the  pui*pose  of  constiTicting  a  canal  for  the  bet- 
ter securing  an  abundant  supply  of  water  for  the  city, 
is  not  a  violation  of  the  charter,  or  contraiy  to  the  laws 

of  the  State.     Frederick  vs.  The  City  Council^  -  561 

BANKS. 
See  CtmstittUion,  8.    Evidence^  12. 

BANK  CHECK. 

1.  If  the  holder  of  a  Bank  Check  neglect  to  present  the 
same  for  payment  within  a  reasonable  time,  and  the 
Bank  fail  in  the  meantime,  the  drawer  is  dischar- 
ged from  liability,  to  the  extent  of  the  injury  he  has 
sustained  by  such  failure.  Danieli  tw.  KyU  and  Bar- 
nett,       -  -  -  .  _ 


2.  The  same  doctrine  applies  to  all  holders,  whether  pay- 
ees, or  transferees.    lb. 

BANKRUPT  LAW. 
1.  Accordingto  the  provisions  of  the  Bankrupt  Im  tiVb^il' 
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when  a  bankrupt  bas  obtained  bis  certificate  of  iis" 
charge,  under  that  Act,  it  is  conclusive  evidence  of  it* 
self,  of  such  discbarge  from  all  debts,  contracts,  and 
other  engagements,  existing  at  the  time  of  such  dis- 
charge, unless  impeached  for  fraud.  Blake  V9,  BigeUno 
etal,       '  '  -  -  -  -  -      437 

■ 

BASTARDY, 

1.  An  indictment  is  sufficient,  which  charges  the  defend- 
ant with  beiDg  the  father  of  the  child,  and  that  he  refu- 
sed to  give  bond,  when  required  to  do  so  in  temu  of  the 
law.     Walker  vs.  The  State,     -  -  -  -      491 

2«  A  bastardy  warrant  reciting  that  the  defendant  has  been 
charged,  «ipon  the  examination  of  a  single  woman,  with 
being  the  father  of  a  bastard  child,  is  admissible  in  evi- 
dence to  prove  the  earreHy  although  it  does  not  specify 
that  he  was  biiottghc  before  the  Justice  to  give  security, 
&c.     Ibid. 

BILLS  OF  EXCHANGE. 
See  Bank  Checks,  12.     Promissory  Notes. 

BOND  FOR  TITLES. 
See  Limitation  of  Actions,  1. 

BONDS. 

1.  A  bond  executed  by  a  debtor,  arrested  by  ca.  sa.  to  ap* 
pear  at  Couit,  to  take  the  benefit  of  the  Honest  Debtor's 
Act,  for  less  than  twice  the  amnunt  of  the  creditor's  debt, 

is  valid,  aod  binding.     CoUey  vs.  Morgan,  -  17S 

2.  A  Constable's  bond  made  with  one  security,  instead  of 
two,  as  required  by  the  Statute,  is  a  good  voluntary 
bond.    Justices,  Sfc.  vs.  Ennis,    -  .  -*  .      569 
Query  ?    Whether  good  as  a  Statutory  bond.    Ibid. 
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3.  A  claam  bond  alioiild  be  made  payable  to  the  Sberiff. 

Anthony  P8.  BrookSf  .  .  «  576 

BOOKa 

See  Evidence,  10. 

CANCELLATION  OF  DEEDS. 

See  EqmUy,  18,  25. 

CA.  SA. 

See  Bonds,  h    Sheriff,  1. 

CERTIORARL 

1.  It  is  the  duty  of  the  Judges  of  the  Superior  Courts,  to 
grant  a  certiorari,  to  all  cases  in  a  Justices'  Court,  up- 
on a  proper  case  made  before  him.     Per  Lumpkin,  J,  v» 
in  Dickinson  vs.  McCamey,        -            .            .            .      486 

CESTUI  QUE  TRUST. 
See  Tnut,  1. 

CHARGE  OF  THE  COURT. 

1.  It  is  the  right  of  the  Judge,  to  express  his  opinion  on 
the  facts,  to  the  jury,  but  not  to  direct  their  finding. 
Holder  vs.  The  State,     -  -  -  .  -      441 

2.  In  criminal  cases,  it  is  the  right  and  duty  of  the  Judge, 
to  instruct  and  officially  direct  the  jury,  as  to  the  law  of 
the  case,  whilst  they  have  also  the  right  to  judge  of  the 
law,  as  well  as  of  the  facts.     Ibid. 

3.  In  an  indictment  for  murder,  the  Court  instructed  the 
jury,  that  "  they  must  find  the  defendant  guilty  of  nmr' 
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der,  of  Yoluntary  manslaughter,  or  not  guilty :  Hdd,  that 
the  charge  was  an  improper  interfei'ence  with  the  rights 
of  the  jury  to  find  on  the  facts,  hecause  it  precluded 
them  from  all  inquiry,  as  to  any  other  gi-ade  of  offence, 
than  those  specified.    Ibid, 

4.  For  the  Court  to  announce,  at  the  close  of  the  testimo- 
ny, that  its  mind  was  fixed  and  unalterably  made  up,  upon 
the  merits  of  the  case,  and  then  to  arrest  the  argument 
before  its  conclusion,  is  an  unwarrantable  interference 

with  both  the  rights  and  piivileges,  of  both  counsel  and 
jury.     Beall  vs,  Mann,    -  -  -  -       456 

5.  The  Court  has  the  power  to  express  to  the  jury,  its  opin- 
ion upon  the  facts,  but  to  its  exercise  there  are  assign- 
able limits,  and,  in  a  doubtful  case,  this  infringement  up- 
on the  peculiar  province  of  the  jury,  would  constitute 
sufficient  ground  for  a  new  trial.     Ibid, 

See  New  TridU,  4,  5. 

COLOR  OP  TITLE. 

See  Limitation  of  Actions,  1. 

COMMON  RIGHT. 

See  Actt  of  Legislature,  1,  2. 

CONFESSION  OF  JUDGMENT. 
See  Practice^  8. 

CONFLICT  OF  LAWS. 

See  Limitation  of  Actions,  8,  9.    Jurisdiction,  1  to  7. 

CONSTABLE. 
See  Bonds,  2, 


CONSTITUTION. 

1.  The  Act  of  1796,  authoiizing  the  Inferior  Court  to  is- 
Eue  execution  against  depositaries  of  public  moneys, 
without  trial  by  jury,  is  constitutional,  bo  far  as  refers  to 
money  belonging  to  the  public.     Ti/i  et  al.  vt.  Grijin, 

2.  But  is  unconstitutional,  as  to  all  others,  than  Collectors, 
Receivers,  or  other  legally  appointed  public  agents. 
Ibid. 

3.  If  an  Act  of  the  Legislature  is  in  contravention  of  the 
Constitution,  either  Stale  or  Federal,  it  is  ipsojaelo  void, 
but  it  must  be  a  plain  and  palpable  case.  Flint  Bieer 
Steamboat  Co.  vt.  Foster,  .... 

4.  "  Trial  by  jury,  as  heretofore  used,  shall  remain  invio- 
late," means,  that  it  shall  not  be  taken  away  in  cases 
where  it  existed  at  the  adoption  of  the  Constitution, 
and  not  that  there  mint  be  a  jury  in  all  cotes.     IbiS, 

5.  An  Act  of  the  Legislature,  authorizing  a  judgment  to 
be  rendered,  without  the  intervention  of  a  jury,  is  not, 
on  that  account,  unconstitutional.     Ibid. 


6.  Trial  by  jury  may  be  clogged  with'  onerous  condi- 
tions, without  the  Act  I>eiag  unconstitutional,  unless  it 
totally  prostrates  the'right,  or  renders  it  wholly  una- 
vailing.    Rid. 

7.  The  Acts  of  1841,  and  1815,  giving  summary  remedies 
against  Steamboats,  and  other  water-craft,  on  the  Chat- 
tahoochee, and  other  rivers,  are  constitution  a] .     R. 

8.  The  Act  of  1840,  which  provides  for  the  appointment 
of  a  Receiver  of  aseels  of  Banks  which  had  forfeited 
their  charters,  and  the  Acta  amendatory  therec^  are 
remedial  in  their  character,  nnj  do  nut  contravene  the 
provision  of  the  conetitudcn,  with  reference  to  the  ob- 
ligation of  contracts.     HaU  tl  al.  vt.  Carey,   """J'aii  i^..??" 

See  AcltofLegiOature,  1, 2.     Lauii  of  Georgia,  1.  .^ 
Ha  Charta,  1.     ROail  Lictmte,  1. 
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CONTINUANCE. 

1.  The  Supreme  Court  will  control  the  discretion  of  the 
Court  below,  in  refusing  to  grant  a  continuance  itt  a 
criminal  cause,  where  manifest  injustice  has  been  done 
the  defendant.     HaweU  vs.  The  State,    -  -  «         48 

CONTRACT. 

1.  In  a  prombe  by  A  to  B,  to  pay  so  much  money,  "  so 
soon  as  he  can  collect  it  out  of  C,  by  law/'  the  qualifi- 
cation has  reference  to  time,  and  not  to  the  solvency  of 

C.      Woclbright  vs.  Sneed,  -  .  .  157 

2.  In  an  action  by  B,  on  such  a  promise,  it  is  necessary  for 
him  to  prove  that  a  reasonable  length  of  time  has  elaps- 
ed, for  the  purpose  of  collecting  the  money,  since  the 
promise.     lb, 

3.  The  Statute  of  Limitations  does  not  commence  running 
against  B,  until  after  the  lapse  of  such  time.     lb. 

4.  Where  the  undertakings  of  the  parties  to  a  contract  are 
concurrent,  and  one  is  ready  and  willing,  and  ofiera  to 
perform,  and  the  other  is  not ;  the  first  is  discharged 
from  performance,  and  may  maintain  an  action  against 

the  other.     Biggers  w.  Face,    -  -  -  -       171 

5.  A  demand  of  goods  sold  at  the  time  and  place  specified, 
is  prima  facie  evidence  of  the  readiness  of  the  purchaser, 
to  pay  for  them.     lb, 

6.  Where  goods  are  to  be  delivered  and  money  paid,  the 
actual  tender  of  the  money,  will  be  dispensed  with  by 
the  repeated  declarations  of  the  seller,  that  he  will  not 
receive  it.     lb, 

7.  Notwithstanding  the  title  may  have  passed  from  the 
seller  to  the  buyer,  yet,  if  the  former  will  not  surrender 
the  goods,  the  latter  may  either  bring  trover  for  them, 
or  else  case,  for  the  damage,  from  &ilure  to  deliver. 
Ibid, 
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8.  A  exposed  certain  skTes  st  public  auction,  which  were 
Icnocked  off  to  B.  B,  feiKng  to  comply  with  the  terms 
of  sale,  agreed  in  writing,  that  the  negroes  might  be  re- 
sold, at  his  loss  and  expense :  Held,  that  to  charge  B, 
A  would  have  to  show  that  the  second  sale  was  consum- 
mated 1  Held  also,  that  B  was  Uable  for  the  difference 
in  the  two  sales,  notwithstanding  A  refused  to  let  him 
hare  one  of  the  negroes  bid  off  by  him,  at  the  second 
sale,  it  appearing  he  was  re-sold  the  same  day,  for  the 
same  price.     Hickt  v*.  Ayer,     .  -  .  . 

9.  Slight  consideration  is  sufficient  to  sustain  a  contract  in 
a  Court  of  Law,     AtuteU  vi.  Rice, 

10.  Forbearance  to  prosecute  a  claim,  or  the  compro- 
mise of  a  doubt&l  rig^t,  is  sufficient  to  sustsiu  a  con- 
tract.   Ibid. 

11.  Fraud  in  the  promisee,  without  damage  to  die  promi- 
Bor,  is  not  sufficieat  to  invalidate  a  contract    Ibid, 

12.  The  notiTe  with  which  a  party  enters  into  a  contract, 
is  no  part  of  the  consideration.  Hence,  a  dis^poiut- 
ment  of  the  motive,  by  the  fraudulent  misrepresenta- 
tioua  of  the  promisee,  is  not  a  good  defence.    lUd. 

See  Equity,  12.    Burety.  2. 

CORPORATIONS. 

1.  A  eorporarion  is  an  artificial  being — invisible,  intangi- 
We,  and  existing  only  in  contemplation  of  law.  Being 
tiie  creature  of  the  law,  it  possesses  only  those  proper- 
ties which  the  charter  of  its  creation  confeia  upon  it,  ei- 
ther expressly,  or  as  incidental  to  its  rery  e 
Fredfriek  et  al.  w.  Tht  OUy  Comed  of  Augntta^ 

See  Auguita,  1, 2.    CoiutittUi<m,  &    Sfidmee, 
tail  Licente,  1, 
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COSTS. 


See  Slander,  1. 


COUHTS,  SUPERIOR. 


CREDITORS. 


See  Lien,  4. 


CRIMINAL  LAW. 


See  Continuance,  1.   Jurisdiction,  1  to  7,   New  Trials,  1.    Supreme 
Court,  1. 

1.  Where  an  assailant  intends  to  commit  a  trespass,  to  kill 
him  is  manslaughter  ;  but  where  a  felony,  the  killing  is 
in  self-defence.  The  character  of  the  deceased  for  vio- 
lence is  admissible  to  elucidate  this  question.     Monroe 

vs.  The  State,     -  -  -  .  -  -        85 

2.  Such  crimes  as  by  the  Common  Law  are  followed  by 
judgment  of  forfeiture  of  lands  or  goods,  or  both,  are 
felonies  in  England.     Adams  vs.  narrett^  -  -       404 

3.  Mayhem  was  not  felony  by  the  Common  Law,  except 
by  castration.     lb, 

4.  In  Georgia,  the  person  injured  is  not  bound  to  prose- 
cute the  offender  to  conviction  or  acquittal,  before  he  is 
entitled  to  bring  an  action  for  the  civil  injury,  except  in 
treason  and  felony,  by  the  Common  Law.     Ih, 

See  Bastardy,  1, 2.     Charge  of  the  Court,  1, 2,  3.    Evidence,  2,  4, 

6, 6,  7,  8,  9. 

DECLARATIONS. 
See  Evidence,  3,  4,  5. 

DEEDS. 
See  Equity,  13,  14,  15,  18,  25. 
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DEMURRER. 
See  Practice,  1. 

DORMANT  JUDGMENT. 

■ 

See  Surety,  1. 

EJECTMENT. 

• 

1.  A  demise  in  ejectment  cannot  be  stricken  out  because 
the  name  of  the  lessor  is  used  agaiqst  his'consent,  if  the 
plaintiff  offers  to  indemnify  him  against  all  loss,  and  if 
the  use  of  his  name  be  necessary  to  the  assertion  of  the 
plaintiff's  rights.    Fam  vs,  Garthrtghi,  .  -  6 

2.  A  party  who  brings  a  second  action  6f  ejectment,  after 
being  ousted  under  a  previous  recovery  against  him, 
must  produce  paramount  title.    Dae,  ex  dem.  Jahktotif 

V9,  Lancoiter,     --.---        39 

3.  Where  the  plaintiff  m  ejectment  had  been  in  possession 
seven  years'  under  color  of  title,  holding  adversely : 
Hddj  that  the  action  was  maintainable  against  tf  defendr 
ant  who  had  a  regular  chain  of  title,  but  had  entered  af- 
ter the  expiration  of  the  seven^yeart.  Waikims  vs.  Wool- 
folk,      -  -  -  .  -  .  -      261 

See  E^ity,  5,  6.    LimUatioH  of  Actions,  10.    Possession,  1,  2« 
3.     Warranty,  1, 2, 3.     Witness;  1,  2. 

ELECTION. 

1.  If  A  make  two  propositictas  to  buy  goods  of  B,  one  in 
writing,  the  other  in  parol,  B  has  the  ri^t  to  elect 
which  he  will  accept,  and  if  he  accepts  the  written  one, 
the  writing  is  the  only  evidence  of  the  contract.  Wool- 
bright  vs.  Sneed,  -  -  ^  .  .  .      i^j 

2.  If  the  letter  contains  alternative  propositions,  the  Ten- 
dor  has  the  right  to  elect,  and  an  issue  may  be  madete* 
fore  the  jury,  as  to  which  he  did  elect.    A.        • 

▼OL.  T.  T6 
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3.  A  sells  a  tract  of  land  to  B»  taking  his  notes  for  the  ptnv 
chase  money,  and  giving  his  bond  for  titles  when  the 
purchase  money  is  paid ;  A  receiyes  one  half  the  pur-* 
chase  money  ;  whpn  B  selk  the  land  to  C,  executing 
his  deed  with  a  warranty  of  title ';  G  buying  hona  fide 
for  value,  without  notice  that  the  legal  title  is  in  A. 
After  the  sale  to  C,  and  with  knowledge  of  that  fact  on 
the  part  of  A,  A  and  B  enter  into  a  verbal  agreement  that 
in  payment  of  the  balance  of  the  purchase  money  due 
from  B  to  A,  B  shall  take  up  a  note  made  by  A  to  D, 
by  substituting  his  own  therefor,  with  A  as  his  secnrity ; 
and  that  if  A  is  compelled  to  pay  the  debt  thus  made  by 
B  to  D  as  surety,  then  the  purchase  money  due  from  B 
to  A  on  the  original  sale  of  the  land,  shall  be  again  con- 
sidered as  due,  and  A  shall  hold  the  legal  title  to  the 
land  as  security  for  its  payment.  A  pays  the  surety 
debt  to  D,  and  si^es  for  and  recovers  the  land  frozn  C ; 
B  dies,  and  the  administrator  of  B  files  his  bill,  asking 
direction  of  Chanc'ery  as  to  the  distribution  of  the  assets 
among  the  creditoris ;  A  and  C  are  both  made  partiea 
to  the  bill  and  answer.  A  claims  to  be  paid  his  pur- 
chase money  *^  C  claims  to  be  paid  his  damages  for  the 
breach  of  the  covenant  of  warranty  :  Held,  that  the  sub- 
stitution by  B  of  his  note  in  lien  of  A's  note  to  D,  is  a 
payment  of  the  purchase  money  due  by  B  to  A.  And 
if  the  verbal  agreement  is  considered  as  of  force,  then,  hi 
Equity,  A  is  not  entitled  to  be  paid  out  of  the  assets  of 
B  his  purchase  money  ;  and^fuithei^  that  A  having  eZecf- 
ed  to  rescind  his  original  contract  with  B,  by  resorting 
to  his  legal  title,  and  evicting  C,  by  which  the  estate  of 
B  is  made  chargeable  upon  his  warranty  to  C,  A  is  to 
be  held  to  his  election,  and  shall  refund  to  the  estate  of 
B,  the  amount  of  the  purchase  n?oney  which  he  has  re- 
ceived, with  interest    Davis  et  al,  vs.  Smiih  tt  ai,  -      2^74 

See  Contract^  7.    EquUy,  17. 

EQUITY. 

1.  The  Superior  Conxts  in  this  State,  have  power  aii4  aai 


diority  to  gisnt  new  triab  in  Equity  causes    NcU  v 
Snovidat,  ..... 


5.  A  b!11  filed  foi  a  general  account  and  settlement  of  a 
partnership,  taaj  embrace  every  object  neceaaary  to  the 
final  and  complete  adjiisttoent  of  the  concern,  without 
being  demunablfl  for  multifariousness.  Wetlt  and  oih- 
art  v*.  Strange,  ..... 

3.  It  is  not  necesaary  that  a  bill  for  an acconntshovld con- 
tain an  ofier  by  the  complainant  to  pay  the  balance,  if 
found  against  him.    Ibid. 

4.  All  persona  intereated  in  the  decree  to  b«  rendered, 
ehould  be  made  partiea  to  the  bill.     Bnd. 

&  A  co-defendant  to  a  bill  in  Equity,  who  is  made  so  ibr 
mere  form's  sake,  and  against  whom  no  decree  is  pray* 
ed,  may  be  examined  as  a  witness,  on  the  trial  of  the 
cauae,  if  neceaaary.     Ragati  and  Key  w.  Eeholt, 

6.  If  a  complainant  chooses  to  examine  a  defendant,  who 
viprintarily  liable,  he  can  obtain  no  decree  against  him, 
nor  agaitut  his  oo-deiendant,  who  is  only  secondarily  li- 
able,    lb. 

7.  No  persoiw  are  parties  defendatits  to  a  bill,  except  such 
ae  are  named  aa  such,  and  againat  whom  a  aubpffina  ia 
prayed.    Carty,  Attigmet,  tu.  Hiilhoiue, 

8.  The  amendmenta  to  a  Inll,  genenilly  ieSer  to  the  time 
of  auing  out  the  original  They  become  part  of  it,  and 
with  k  constitute  but  one  record,     tb. 

9.  A  copy  of  the  bill  and  nibponia  may  be  serred  by  a 
private  individual,  aa  wall  ■•  the  SberifC    lb. 

10.  Whbre  a  defendant,  deacribed  oa  auch,  in  the  bill,  and 
againat  whom  a  aubptuna  ia  pmjpdFtia  served  with  a 
copy,  and  with  it,  with  a  tmi^t^  ^  "ling  to  the  bill 
in  its  ddaoriptive  parta,  and  iik  ■  imr  defenda.n.t6. 
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Imt  DoC  containing  hi*  name :  HM^  that  each  Bernce  0 
sufficient  to  require  such  defendant  to  appear  and  an- 
swer.    R, 

11.  Where  a  bill  is  filed  by  an  executor,  for  the  purpose 
of  executing  the  trusts  declared  by  the  will,  the  ctMim 
que  trusts  need  not  necessarily  be  made  parties.     Beai  H 

ux.  VM,  CrqfUm^  -  -  -  •  .  -       301 

12.  The  Water*lot  Co.  of  the  city  of  Columbus,  conveyed 
by  deed,  to  defendants,  a  piece  of  ground,  upon  condi- 
tion that  the  bargainees  should  be  restricted  to  the  priri- 
lege  of  erecting  and  running  a  saw-mill,  or  saw-mills,  on 
said  premises :  Hdd^  that  a  Court  of  Equity  wiH  not  res- 
train, by  injunction,  the  owners  from  using  the  build- 
ing on  said  lot  of  land,  for  other  purposes  than  those 
mentioned  in  the  deed,  after  they  have  incurred  eonsid* 
erable  expense  in  the  construction  thereof,  or  compel 
them  to  stop  the  machinery  already  in  operation,  no  su^ 
ficient  excuse  being  rendered  by  the  company,  for  their 
failure  or  neglect,  in  not  applying  at  an  eaxiier  period. « 
Water  Lot  Co.  vs.  Brooks  ^  Winter^      .  .  •       315 

13.  Though  a  trust  in  land  need  not  be  created  in  writing, 
yet,  to  take  the  case  out  of  the  Statute  of  Frauds,  it  must 
be  proved  by  writing,  and  parol  testimony  is  inadmisti- 

ble  for  the  purpose.     MUUr  et  al.  vs.  Cotton  et  al.  -       341 

14.  Whenever  a  case  of  fraud  is  made  by  the  bill,  parol 
evidence  will  be  admitted,  for  the  purpose  of  establish- 
ing that  case.  But  the  facts  alleging  the  fraud,  must 
be  plainly,  fiilly^  and  distinctly  set  forth,     lb. 

15.  Even  in  cases  bf  fraud,  parol  evidence  is  not  regarded 
with  favor,  and  the  Court  will  not  act  upon  it,  if  it  be 
not  strong  and  irrefragible,  particularly  where  there  has 
been  long  acquiescence  on  the  part  of  the  complain- 
ants,    lb. 

16.  To  justify  the  specific  execution  of  a  parol  agreement^ 
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its  terms  and  conditions  should  be  precisely  stated.  If 
the  contract,  which  is  sought  to  be  performed,  is  vague 
and  uncertain,  or  the  evidence  does  not  support  it,  Equi- 
ty will  not  enforce  i^     lb, 

17.  If  a  testator  has  affected  to  dispose  of  property  which 
is  not  his  own,  and  has  given  a  benefit  to  a  person,  to 
whom  that  property  belongs,  the  devisee,  or  legatee,  ac- 
cepting the  benefit  so  given  to  him,  must  make  good  the 
testator's  attempted  disposition.  For  the  doctrine  of 
election  is,  be  who  accepts  a  benefit  under  a  deed  or 
will,  must  adopt  the  whole  contents  of  die  instrument. 
Ibid. 

18.  A  Court  of  Equity  will  not  decree  the  cancellation  of 
conveyances,  where  any  thing  ha»  been  i«ceived,  until 
repayment  is  made.    R. 

19.  Where  there  is  a  clear  mistake,  or  other  good  cause 
for  amending  a  sworn  answer,  the  practice  is,  to  file  a 
suppfemental  answer.    Martin  vt,  Atkinstm,      •  -      390 

20.  Amendments  to  sworn  answers  will  be  allowed,  in  ca- 
ses of  mistake,  fraud,  surprise,  and  the  discovery  of  new 
matter,  but  with  great  caution  and  difficulty.  There 
is,  however,  no  general  rule,  and  the  application  is  made 
to  the  discretion  of  the  Court,  and  each  case  must  de- 
pend very  much  upon  its  own  merits.    lb, 

21.  Amendments  will  be  allowed,  after  replication  filed 
Bid. 

22.  Where  it  is  made  to  appear  to  the  Court,  upon  oath, 
that  the  defendant  intended  to  swear,  when  he  first  put     ' 
in  his  answer,  as  he  desires  by  the  amendment  to  be  per- 
mitted  to  swear,  it  will  be  allowed.    15. 

23.  Where  a  purchaser  of  a  tract  of  land,  at  ^-^.« 
refuses  to  comply  with  the  terms  of  sale,  and  tbft  -«^ 
was  re^iold  for  less  money,  a  Court  of  Eijaity  lOL^ 
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entertaiii  a  bill  for  specific  performance  of  the  sale,  at 
the  instance  of  the  defendant,  but  will  leaye  him  to  the 
remedy  provided  by  the  Act  of  1831.  Orr  t?*.  Broum 
etal.        •---..•..       400 

24.  Where  a  bill  seeks  to  set  aside  a  Sheriff's  sale,  on  the 
ground  of  fraud,  by  the  purchaser,  and  to  enjoin  the 
Sheriff  from  making  a  title  to  him,  some  spertficjraudu- 
lent  act  on  the^part  of  the  purchaser,  must  be  charged. 
A  general  allegation  of  fraud  will  not  be  sufficient.     lb. 

25.  When  a  contract  which  is  illegal,  or  opposed  to  public 
policy,  has  been  executed  in  whole,  or  in  part,  and  the 
parties  are  in  pari  delicto,  neither  a  Court  of  Law,  nor 
of  Equity,  will  interpose  to  give  relief  to  either  party, 
but  will  leave  the  parties  where  they  find  them.    Adams 

V9.  Barrett,         -  -  -  -  -  -       404 

26.  A  judgment  creditor  does  not  acquire  a  specific  lien 
upon  the  equitable  estate  of  his  debtor,  by  the  return 
of  an  execution  unsatisfied,  but  by  the  commencement 
of  a  suit  in  Equity,  afier  the  execution  has  been  so  re- 
turned.    Blake  V9.  Bigelow  et  aL  ^  •  »       427 

27.  A  bill  demurrable  for  multifariousness  may  be  dismis- 
sed by  the  Court  of  its  own  accord.  Warthen  V9.  Brant- 
ley and  Daniel,  ...  .  .      574 

28.  This  objection  is  not  favored  by  the  Courts.     Ib» 

29.  A  bin  filed  for  the  settlement  of  two  firms,  is  not  mul- 
tifarious, where  the  defendant  is  the  same,  and  the  set- 
tlement of  the  one  firm  is  indispensable  to  the  settlement 
of  the  other.     lb. 

30.  One  defendant  cannot  demur  for  multiforiousness,  on 
account  of  the  joinder  of  another  defendant,  who  does 
not  object     lb, 

31.  An  injunction  will  not  be  granted  to  xestrain  a  mere 
trespass^  without  allegatioDS  of  special  fiusts,  showing  diaft 
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a  Court  of  Law 

thony  99.  Brooks  H  mL        ^ 

See  AdnUnUiraior^  6, 7.    Jmrisdietim,  lim^ 


See  Sheriff,  1 

ESTOPPEL. 

1.  If  tbe  recoreiy  in  a  suit,  wOl  itself  be  the  came  €f  ae* 
tion,  in  favor  of  the  defendaot,  againtt  die  plainyHI)  thai 
fact  will  be  a  good  defence  to  the  ^nX  niL  Becnue, 
the  Courts  will  avoid  circuity  of  action.  SihUy  rt. 
Beard, 5» 

See  Warranty,  4. 

EVIDENCE. 

1.  A  certified  copy  of  die  record  of  commiMiont  from  the 
Execudve  Office,  ia  the  highest  and  best  eridenee  o(  the 
fact,  that  one  who  appears  from  hia  acts,  to  have  been  a 
Justice  of  the  Peace,  m  a  giren  county,  during  a  partie* 
ular  time,  was  not  a  Justice  of  the  Peace  during  that 
time.    Fain  vs  Garthright,        -  -  .  .  0 

2.  Previous  direata  nay  be  given  in  evidence,  on  a  trial 
for  an  assault  with  intent  to  murder,  either  as  a  justifi- 
cation,  or  to  rebut  the  presumption  of  malice.    Hawdl 

V9,  The  State,     -----  •        4$ 

3.  When  an  Act  is  done  to  which  it  is  necessary  Ut  a»- 
cribe  a  motive,  it  is  always  considered,  that  what  in  said 
at  the  time,  from  which  the  motive  may  be  roliect#^l,  m 

a  part  of  the  ret  geita*    Monroe  vs.  The  State,  .        $/> 

• 

4.  In  general,  what  a  party  says,  is  not  'evidence  in  h\%  fa. 
vor,  unless  it  be  a  part  of  a  conv€^sation,  sr#m<;  otb«^r 
part  of  which  has  been  already  g^veu  m  evidence  ;  l#ui 
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where  the  declarations  of  the  party  accompany  the  act, 
it  becomes  a  part  of  the  transaction,  and  is  adminible. 
Ibid. 

6,  The  declarations  of  a  defendant,  antecedent  to  the  fact, 
are  sometimes  admissible,  as  tending  to  explain  and  re- 
concile his  conduct,  and  to  discover  the  ^«o  animo  with 
which  the  act  was  committed.     lb. 

6.  Threats,  accompanied  with  occasional  acts  of  personal 
violence,  are  admissible,  to  justify  the  reasonableness  of 
the  defendant's  fears,  provided  a  knowledge  of  the 
threats  is  brought  home  to  him.     lb, 

• 

7.  Repeated  quarrels  may  be  given  in  evidence,  to  establish 
the  Tnaio  animo,  but  you  cannot  go  back  to  a  remote  pe- 
riod, and  prove  a  particular  quarrel,  unless  it  be  follow- 
ed up  with  proof  of  a  continued  difference,  flowing  from 
that  source.     lb. 

8.  The  character  of  the  deceased,  for  violence,  may  be 
given  in  evidence,  to  show  the  motive  of  the  slayer, 
where  there  is  doubt  whether  the  act  was  done  in  self- 
preservation,     lb. 

9.  As  a  general  rule,  all  evidence  should  be  admitted 
which  wiU  go  to  show  the  state  of  feeling  between  the 
parties,  at  the  time  the  offence  was  committed.     lb. 

10.  The  books  of  a  corporation  are  admissible,  to  show 
the  regularity  and  legality  of  their  proceedings,  but  not 
to  establish  a  right  against  third  pereons.     Hall  et  aJ. 

vs.  Carey,  Assignee,        -----       239 

11.  Persons  acting  publicly,  as  the  officers  of  a  corpora- 
tion, will  be  presumed  rightfully  in  office,  and  their  of- 
ficial acts  will  be  binding  on  the  corporation,  so  far  as 
third  persons  ai*e  concerned.     lb. 

12.  Notice  by  a  Bank,  that  it  will  receive  on  deposit  the 


INDBX. 

depreciated  bills  oF  other  Baiiks^  is  tn  evidence  of  the 
insolvency  of  the  Bank  making  the  offer.  Danids  vs, 
Kyle  and  Bamett,  •  •  <*  -      1145 


13»  Parol  evidence  is  inadmissibtB,  tx>  pMve  any  contract 
different  fix>m  the  written  agreement,  unless  from^<tK<2, 
accident^  or  mUttikef  the  instrument  fails  to  speak  the 
intention  of  die  |H|]1»k  WJi^m^  fiAamnom  4r  Co.  vs, 
Chx,       -  •  -  ...  -       373 

See  AdminuirtUon,  1,     Bankrmpi  Law^  1.     Bastardy^  2. 
OmtPSKt^  2,  5,  6.     Crimmai  LaWy  1.    Efuity,  13,  14, 
15,     Foreign  JndgmenU^  9.    Interrqgatories^  1,  2j  3,4. 
Lvmkation  ofActionSy  9.     New  TriaU^  8,  9.  FasHeeion^  ' 
.  2.     Promissory  Notm.  4.     TTt^  6,  6.     WUnese^  L 

EVICTION,     ' 

See  ITamuKy,  1,  2, 3. 

EXECUTORS. 

See  .iii2inrr,  L 

fiXECUTlOJI. 

1.  Utider  the  JudkitTy  Act  of  1799,  an  vxeeution  cannot 
issue  until J^bier  d^ys  after  theadjouiymneotof  theCoujct, 
Harris  vs.  Wetmort,      •  -  •  -  «        M 

See  ConseituiuM,  1, 2.    Judgment^  2.     Sherff,  2. 

FACX'OA'3  IJUEIf. 
See  Lien,  1,  2,  3. 

FAILURS  9P  CONSIDERATION. 
See  C0fi^ac^,9to  12.    Flmiii$^,i.  JPHmiiagtif  Jh»w  t,A 

See  CStmimkiI  Lair,  2»  3»  4. 
voir  y.  77 
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FORMER  HECOVEKT. 

See  Poiietsion,  2,    EjectmaU^  2. 

FOREIGN  CORPORATIONS. 
See  AUachmeiit^  2.    Juri^dictUmt  Itol. 

FOREIGN  JUDGMENTS. 
See  Judgments, 

FRAUD.. 
See  Contract,  II,  12.    Equity,  13,  14, 15^16. 

GARNISHMENT. 
See  Promissory  Notes,  5, 

GUARDIANS. 
See  Admrs  ifc.  I. 

HONEST  DEBTOR'S  ACT. 

1.  A  notice  of  an  application  for  the  benefit  of  the  "Hon-' 
eat  Debtor's  Act,"  directed  to  a  firm  by  their  firm  name, 
IB  sufiicient     Malendy  et  al.  vs.  Hungerfordp    -  -      544 

See  Insolvent  Debtors,  1,  2. 

INDICTMENT. 

See  Bastardy,  1. 

INDORSEMENT. 

See  Partnership,  1. 

INFERIOR  COURT. 

See  Constitution,  1,2.     Mandamus,  1,  2,  3. 

•      INJUNCTION. 

See  Eqmty,  12,  31. 
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INSOLVENT  DEBTORS. 

1.  An  insolyent  debtor  may,  in  a  g^at  Tariety  of  ways, 
under  the  laws  of  Georgia,  give  a  preference,  honafide^ 
to  one  creditor  over  others.  Mc  Whorter  vs,  Wright, 
Nichols  Sf  Co.      -  -  .  .  •  555 

2.  A  covenant  by  a  surety,  to  pay  the  debts  on  which  he 
is  surety,  is  a  valuable  consideration  for  a  g^ant  or  con- 
veyance of  negroes  and  other  property  by  an  insolvent 
debtor.     Ih. 

See  Bonds,  1.    HoneU  Debtor's  Act,  1. 

ISSUING  OP  EXECUTIONS. 
See  Executum,  1. 

INTERROGATORIES. 

1.  Whether,  under  the  Judiciary  Act  of  1799,  it  is  not  the 
duty  of  the  Clerk  to  name 'the  commissioners  and  insert 
their  names  in  the  commission,  before  issuing  it.     Qve* 

ry?     liUinghast,  Stark  if  Co,  vs.  WolUm,       -  •      335 

2.  If  the  relation  of  the  commisnoner  to  either  party  is 
such  as  to  warrant  the  inference  that  he  may  act  under 
a  bias,  he  is  not  competent.    lb. 

,  3.  The  clerk  of  the  attorney  who  sues  out  the  commission 
is  an  incompetent  commissioner.     lb. 

4.  A  student  at  law  in  the  otELce  of  the  counsel  in  die  cause 
is  an  incompetent  commissioner.     Olanton  vs.  Chiggs,        424 

JUDGMENT. 

1.  As  a  generil  rnlo,  a  defimdant  must  have  notice,  actual 
or  conHraetite  ^  odwrwiae  no  valid  judgment  can  be 
rendered  againat.lnip.  To  this  there  are  several  excep- 
tions :  lit.  Tlie  Legiditaie  inay,  by  express  Statute, 
diBpeDfe  with  ^jk/^^^  Notice  before  judgment  is 
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not  esBendal  wfaevB  tiie  Slatnte  itself  ptovUes  specific 
means  of  relief.     Flint  Rivtr  Steamboat  Co,  vs.  Foster ^        194 

2*  Under  tbe  Act  of  1829,  judgments  and  execntions  are 
negotiable,  like  promissory  notes  payable  to  order;  and 
that  Act  does  not  repeal  the  Common  Law  rule  which 
authorized  the  assignment  of  the  equitable  interest  in 
a  judgment.     Price  V9k  Bradford,  -  -  364 

3.  A  judgment  obtained  in  a  county  where  the  defendant 
does  not  reside,  by  an  acknowledgment  of  service  and 
jurisdiction  by  the  defendant,  is  void  as  against  subse- 
quent judgment  creditors.  Ga.  R.  IL  Sf  Bkg,  Co, 
vs.  Harris  el  al.  -  -  "  -  -  -       527 

See  Administrators,  if  8,  9,  17,  18.  Equity,26.  Extern^ 
tion,  1.  Lien,  2, 3,  4,  5.  Jurisdiction,  ItoT:  Practice, 
8.     Suretj/,  1.     Sheriff,  2. 

JUDGMENTS,  FOREIGN. 

1.  A  judgment  obtained  in  another  State,  has  in  this  Stale, 
the  force  and  effect  of  a  domestic  judgment ;  yet  it  may 
be  here  impeached  for  fraud,  and  the  jurisdiction  of  the 

*  Court  which  rendered  it,  inquired  into.    Davis  et  al,  vs. 
Smith  etal.        .-.---       274 

2.  A  judgment  properly  rendered  in  another  State,  with 
an  eviction  under  it,  is  evidence  of  a  breach  of  warranty 
in  Georgia.     lb. 

See  Limitation  of  Actions,  2. 

JURISDICTION. 

'  1.  There  is  no  Statute  Law  of  Georgia  which  authorises 
citizens  of  a  foreign  State  to  be  made  parties  to  pro- 
ceedings in  our  Courts  without  their  consent,  and  to  eon- 
elude  then  by  a  judgment  in  peroonam,     Dearing  vs. 
The  Bank  ^  ChaHesUm,  .  •  -  -497 
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2.  The  Act  of  5  Geo.  II,  held  to  be  6f  force  in  Georgia  in 

its  spirit ;  that  Act  applies  to  citizens  of  the  State  who  ab- 
scond or  depart  from  the  State  to  avoid  the  service  of 
process,  or  citizens  of  a  foreign  State,  who  having  been 
in  the  State,  depart  therefrom  for  the  same  purpose. 
lb. 

3.  The  property  of  a  citizen  of  a  foreign  State,  within  the 
limits  of  this  State,  is  subject  to  the  jurisdiction  of  our 
Courts.     lb, 

A.  The  jurisdiction  of  the  Superior  Courts  of  Georgia  is 
co-extensive  with  its  sovereignty ;  yet  they  conclude  by 
their  judgments  none  but  parties.     lb, 

6,  The  Courts  of  this  State  have  no  extra-territorial  ju- 
risdiction, and  cannot  make  the  citizens  of  foreign  States 
amenable  to  their  process,  or  conclude  them  by  a  judg- 
ment in  personam  without  their  consent.  A  judgment  in 
personam,  rendered  against  an  inhabitant  of  a  foreign 
State,  although  notice  was  served  upon  him  by  publica- 
tion under  the  2d  Rule  in  Equity,  held  to  be  a  nullity 
as  to  him.     lb. 

6.  In  a  s^it  in  Chancery  against  a  citizen  of  this  State, 
who  has  been  duly  served,  and  also  against  an  inhabi- 
tant of  a  foreign  State,  a  deci'ee  randered  therein,  held 
to  be  conclusive  as  between  the  complainant  and-  the 
citizen  of  this  State,  and  that  it  is  a  complete  protection 
to  such  citizen;  and  the  decree  in  such  a  suit  cannot  be 
enjoined  by  such  foreign  citizen,  on  the  simple  fact  of 
man  residence.     lb. 

7.  A  construction  put  upon  the  second  rtde  in  Equity,  au- 
thorizing service  to  be  peifected  by  publication  in  cer- 
tain cases.     lb. 

.  8.  A  judgment  obtained  in  a  county  where  defendant  does 
not  reside,  by  an  acknowledgment  of  jurisdiction,  is 
▼Old  as  against  subsequent  judgments  obtained  in  the 
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manner  and  place  prescribed  by  law.     Tke  €kL  B,  R. 

Sf  Bkg.  Co,v€,  Harru,  et  dl.       -  -  -  -      527 

JURY. 

1.  No  principle  or  rule  of  practice,  tending  to  preserve 
the  purity  of  jurors,  should,  in  the  slightest  degree,  be 
abandoned  or  impaired.    Monroe  vs.  The  State,  -        85 

2.  A  juror  will  always  be  heard  in  his  own  vindication. 
Ih. 

See  Charge  of  the  Court,  1  to  S.     New  Trials,  7,  8, 9. 

JUSTICB  OF  THE  PEACE. 

1.  Where  a  justice  receives  the  money  due  on  papem 
placed  in  suit  in  his  Court,  before  judgment :  Held,  that 
he  is  a  collecting  officer,  authorized  to  receive  the  money 
and  liable  to  be  ruled  for  it  in  the  Superior  Court,  as  re- 
ceived in  his  official  capacity.    Johnson  vs.  HaU^  -      384 

See  Evidence,  1. 

LAWS  OF  GEORGIA. 

1. .  May  be  thus  graduated  with  regard  to  their  authority : 
1st.  The  Constitution  of  the  United  States.  2d.  Trea- 
ties. 3d.  Laws  of  the  United  States  made  in  pursuance 
of  the  Constitution.  4th.  Constitution  of  the  State.  5th. 
The  Statutes  of  the  State.  iSth.  Provincial  Laws  in 
force  14th  May,  1776.  7.  The  Common  and  Statute 
Law  of -England,  in  force  in  Georgia.  Flint  River 
Steamboat  Co.  vs.  Foster,  -  -      *      -  -       194 

LEGACY. 

See  Will,  1,  2,  3. 

LEGISLATURE. 

See  Acts  of  tke  Legislature,  1, 2,  3. 
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■ 

LETTER- 
See  Election,  2.    Sheriff,  2. 

LICENSE. 

See  Retail  License,  1. 

LIEN. 

1.  Possession  of  the  property,  actual  or  constructive,  is  ne- 
cessary to  create  a  factor's  lien.     KoUock  et  aJ.  vi.  Jack- 

son,        ...---.       153 

2.  The  lien  of  a  judgment  binds  all  property  from  its  date, 
and  has  precedence  over,  and  is  paramount  to  ^/actor^i 
lien,  upon  property  in  his  possession,  and  all  other  junior 
liens.    lb. 

3.  The  lien  of  a  judgment  does  not  vest  the  legal  title  in 
the  plaintiff,  of  the  property  of  the  defendant,  but  after 
levy  and  sale,  the  title  of  the  purchaser  relates  back  to 
the  date  of  the  judgment     lb. 

4.  One  creditor  cannot  attack  the  lien  of  another,  until  it 
comes  in  conflict  with  his  own.     Litchton  and  Barker 

vs,  McDougald  et  al.       -  .  .  .  <       X75 

6.  In  a  contest  between  attachments  ^nd  ordinary  judg- 
ments, the  lien  is  fixed  by  the  judgrnent,  and  not  the  levy. 
Ibid. 

See  Equity,  26. 

LIMITATION  OP  ACTIONS. 

1.  A  bond  for  titles  is  good  color  of  title,  although  the  pur- 
chase money  is  not  paid.     Fain  vs.  Garthright,  0 

2.  The  second  section  of  the  Act  of  1805,  limiting  suits  on 
judgments  obtained  in  other  States,  to  be  brought  within 
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five  years,  is  still  in  force.    Branch  Bank  of  Alabama 

vs.  Kirkpatrick^    -  -  -  -  -  -       34 

3.  Seven  years  adverse,  uninterrupted,  and  continuous  pos- 
session, confers  a  complete  tide  to  lands,  in  tbis  State. 

Doe  ex  dem.  Johnson  ri.  Lancaster,         -  -  -        39 

4.  The  Statute  does  not  run  against  the  plaintiff,  in  this 
State,  during  the  twelve  months  he  is  inhibited  from  su- 
ing the  defendant's  executor,  or  administrator.     Tar- 

ver  vs.  Cowart^  •  .  -  .  ^ 

6.  When  the  Statute  once  begins  to  run,  as  a  general  rule, 
it  is  not  stopped  by  the  removal  of  the  defendant  out  of 
the  State.      Wynn  vs.  Lee,  Trustee,        •  -  •       217 

6.  There  is  no  saving  in  favor  of  non-resident  plaintilb^ 
under  the  Statutes  of  Georgia.     Ib^ 

7.  A  title  to  perbonal  property,  acquired  under  the  Limi- 
tation Acts  of  Greorgia,  will  sustain  an  action  for  the  re 
covery  of  property.     Ih.        _  , 

• 

8.  Where  A  holds  possession  of  property  in  another  State, 
until,  under  the  Laws  of  Limitation  of  that  State,  he  ac- 
quires title,  and  B  purchases  the  property  of  him,  and 
brings  it  to  this  State ;  in  an  action  against  B,  he  may 
plead  the  Limitation  Acts  of  the  Foreign  State,  and  hia 
title  under  it,  in  bar  of  the  action.     Ih^ 

9.  In  such  a  case,  an  exemplification  of  the  Acts  of  such 
foreign  State,  may  be  read  in  evidence,  under  the  gen- 
eral issue.     Ih. 

» 

10.  The  Statute  of  Limitations  of  this  State,  not  only  bars 
the  right  of  action,  but  the  right  of  entry  also.     Waikum 

vs.  Woolfolk,      -  -  -  i.         .  -        .     .       <|g2 

11.  The  Statute  of  Limitations  is  a  wise  and 
law,  and  should  be  made  by  the  Gourtt,  what  it 


tended  to  be,  a  Statute  of  repose.    DiekhuM  tw.  Jfc- 

12.  If  there  be  no  express  promise  to  pay,  the  acknowl- 
edgment, in  order  to  avoid  the  Statute,  ought  to  contain 
an  unqualified  admiesion  of  a  present  sub«iating  debt, 
which  the  party  is  liable  to  pay,  and  not  merely  that  the 
debt  was  once  due.    lb. 

13.  An  acknowledgment  in  the  defendant's  plea,  that  the 
signature  to  the  note  sued  on  is  genuine,  accompanied 
with  a  protestation  that  the  debt  has  been  long  since 
discharged,  is  not  such  an  acknowledgment  as  will  take 
the  case  out  of  the  Statute  of  Ltmilations.     lb. 

See  Comtraet,  3.     Pleadings,  1.     PoMution,  1,  2,  3. 

MAGNA  CHARTA. 

1.  The  words  of  Magna  Chaita,  that  "  no  freeman  shall 
be  taken,  or  imprisoned,  or  bfi  disseized  of  his  freehold, 
or  liberties,  or  free  customs,  or  be  outlawed,  or  exiled, 
or  auy  otherwise  destroyed,  or  passed  upon,  or  con- 
demned, but  by  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land,"  were  intended  to  secure  the  indiTidual 
from  the  arbitrary  exercise  of  the  powera  of  GOTem- 
ment,  unrestrained  by  the  established  principles  of  pri- 
vate rights,  and  diBtributive  justice.  Flint  River  Steam- 
boat Company  v».  Potter,  .... 

MALICE. 


MANDAMUS. 

I.  Where  commissionerB  are  appointed  by 

Legislature,  to  carry  the  same  into  effect, 

tices  of  tl^  Inferior  Court  of  the  county, 

to  levy  KB  aiXn.  tax  to  pay  the  expenaea ; 

VOL.  V.  78 
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commissicmeTB  had  such  a  legal  tnterest  as  would  author- 
ize them  to  apply  for  a  mandamus  agamst  the  Inferior 
Court,  on  their  refusal  to  levy  the  tax.  •  Manor  et  aL 
vs.McGMetcl.  -  .  .  -  -      522 

2.  The  Superior  Court  will  not  control  the  discretion  of 
the  Inferior  Court,  where  it  cannot  he  governed  by  some 
fixed  principles,  or  rule,  unless  in  the  case  of  an  arbitra- 
abuse  of  it.     Tb. 

3.  But  where  the  law  imposes  a  specific  duty,  a  manda- 
mus will  be  awarded,  to  compel  the  subordinate  Court 
to  perform  that  duty.     Ih. 

MANSLAUGHTER. 

See  Charge  of  the  Court,  3.     Criminal  haw,  1. 

MAYHEM. 

See  Criminal  Law,  2,  3. 

MULTIFARIOUSNESS. 

See  Equity,  2,  4,  27,  28,  29,  30. 

NEW  TRIALS. 

1.  May  be  granted  in  Equity  causes.      Nell  vs.  Snow* 

deft,         -  -  -  -  -  1 

2.  A  party  is  not  entitled  to  a  new  trial  on  the  ground  of 
surprise,  in  the  absence  of  a  material  witness,  when  no 
diligence  has  been  used  to  procure  his  attendance, 
even  though  his  abseuce  were  procured  by  the  improper 
conduct  of  the  other  )>arty.     Carey,  Assigeee,  vs.  King 

and  Hooper,       -:--.-  73 

3.  A  new  trial  will  be  g-  anted  for  disingenuous  attempts, 
on  the  pajt  of  the  pre  /ailing  party,  to  stifie  or  suppress 
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evidence,  or  to  thwart  the  proceedings',  or  to  obtain  an 
unconscionable  advantage,  as  where,  by  letters  and  per- 
suasions, a  witness  is  induced  to  absent  himself  from 
the  town  in  which  he  lived,  on  the  day  on  which  the 
cause  was  set  down  for  trial,  in  order  to  deprive  the 
other  party  of  material  testimony,     lb. 

4.  It  is  error  in  the  Court,  to  intimate  doubts,  in  its  charge, 
as  to  the  competency  of  evidence  admitted  before  the 
jury.     Monroe  vs.  The  State,      -  -  -  .        85 

5.  Also,  to  remind  the  jury,  that  the  defendant  has  a  chance 
to  carry  his  case  up  to  the  Supreme  Court.    Ih. 

6.  Motions  for  new  trials,  on  new  matter,  brought  before 
the  Court,  should  be  received  with  great  caution.     lb. 

7.  Wherever  an  oljection  to  a  juror,  which  would  be  good 
ground  of  challenge  to  the  favor,  is  not  discovered  till  he 
is  sworn,  it  will  be  good  ground  for  a  new  trial,     lb, 

8.  A  juror  will  be  heard  in  his  own  vindication,     lb, 

9.  Where  there  has  been  any  improper  separation  of  the 
jury,  during  the  trial,  the  presumption  is,  that  itishurt- 
fill  to  the  prisoner,  and  the  onus  is  on  the  State,  to  show 
it  is  not.    lb. 

See  Charge  of  the  Court,  I  to  5.    Practice,  9.     Will,  6. 

NON-RESIDENTS. 
See  Jurisdictum,  I  to  7,    Limitation  of  Actions,  5,  6. 

N0N-SUIT.1  ' 

1.  A  judgment  of  non-suit  will  not  be  ravened,  beetiue 
directed  by  the  Court,  without  tlie 
Bigger^  ct.  Paccj  .  .  ^  i^^r 
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2.  A  motion  for  non-suit  will  be  overruled,  where  tbe  ju- 
ry might  have  inferred  facts  from  the  evidence ,  which 
would  support  the  action.    Ih. 

See  Practice,  i,  5,  6,  7. 

NOTICE. 

See  Evidence,  12.  Honest  Debtor* $  Act,  1.  Judgment,  I. 
Jurisdiction,  1  tol, 

OFFICERS. 
See  Evidence,  11. 

ORDINANCE. 
See  Augusta,  12. 

PAROL  EVIDENCE. 

See  Election,  1.     Equity,  13,  14, 15.     Evidence,  13. 

PAROL  TRUST  IN  LANDS. 

See  Equity,  13  to  16. 

PARTIES. 

See  Ejectment,  1.      Equity,  4,11. 

PARTNERSHIP. 

1.  After  a  dissolution,  one  partner  cannot  bind  his  co-part- 
ner by  a  new  contract,  as  an  indorsement,  even  though 
it  be  for  a  debt  due  by  the  partners  before  dissolution. 
Humphries  vs.  Chastain,  ....       i^ 

See  Equity,  2,  29. 

PERFORMANCE. 

See  Contract,  A  tol. 
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PLEADING. 

1.  In  Georgia,  upon  a  plea  of  the  Statute  of  Limitations, 
and  in  all  other  cases,  the  plaintiff  is  ientitlcd  to  prove 
now  matter,  in  avoidance  of  the  plea.  Henry  vs,  Pe- 
ters,       .-.----       311 

See  Johnson  vs.  Hall,  384.  Amendment,  1.  Contract,  2, 
7.  Ejectment,  1.  Equity,  4.  Limitation  of  Actions,  9. 
Non-suit,  1,  2.     Practice,  1.     Promissory  Notes,  2, 6, 7. 

POSSESSION. 

1.  Prior  possession  will  prevail  in  ejectment  over  a  subse- 
quent possession,  acquired  by  mere  cntiy,  without  any 
lawful  right.     Doc  ex  dem,  Johnson  vs.  Lancaster,  -         39 

2.  But  where  the  subsequent  possession  is  accjuircd  by  a 
.  recovery  in  ejectment,  the  entry  of  the  defendant  being 

lawful,  affords  a  better  pi*esumption  of  right,  than  the 
prior  possession ;  and  the  record  of  the  former  recovery 
may  be  given  in  evidence,  if  between  the  same  parties. 
Ibid. 

3.  Seven  years  adverse,  uninterrupted,  and  continuous 
possession,  confers  a  complete  title  to  lands,  tenements, 
and  hereditaments,  in  this  State.     lb. 

See  Lien,  1,  2.     Limitation  of  Actions,  1,  3.     JVust,  1. 

PRACTICE. 

1.  The  English  rule,  that  when  a  plaintiff  demure  to  a 

plea,  the  demurrer  runs  through  the  whole  record,  and 

it  is  the  duty  of  the  Court  to  give  judgment  against  the 

party  first  in  default,  is  not  applicable  to  our  Courts. 

Wynn  vs.  Lee,    ------       217 

• 

2.  In  the  argument  of  a  cause  before  the  jury,  the  party 
entitled  to  the  conclusion  shall  state  to  opposing  counsel 
the  grounds  in  the  pleadings,  upon  which  he  expects  to 
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.  relvy  and  the  points  of  law  he  intends  to  make  to  the 
Court,  and  shall*  read  or  present  to  him  the  authorities 
]ie  intends  to  use.  And  the  counsel  in  conclusion, 
shall  he  confined  to  the  grounds,  points  and  authorities 
thus  exkibiud.     16. 

3.  An  exception  to  a  declaration  taken  at  the  trial  term^ 
which  would  not  he  good  in  arrest  (ff  judgment,  will  not 

he  allowed.    Hall  ct  al.  vs.  Carey,  Assignee,      -  -       239 

4.  A  rule  Nisi,  to  set  aside  a  non-suit,  "  so^soon  as  counsel 
can  he  heard/'  is  not  retumahle  ahsolutely  during  the 
tei*m,  hut  is  to  he  considered  at  the  convenience  of  the 
Court.     King  and  Hooper  vs.  Carey,  Assignee,  -  -       270 

6.  If  the  minutes  show  no  action  on  such  a  rule,  it  will  not 
he  dismissed  for  default  of  plaintiff,  hut  will  be  consider- 
ed as  continued  by  the  Court.  But  if  the  opposite  par- 
ty move  to  speed  the  cause,  and  the  movant  shows  no 
sufficient  excuse,  then  Quere  ?    Jb, 

6.  A  rule  nisi  is  sufficiently  certain,  which  sets  foith  the 
grounds  taken  so  plainly,  as  to  notify  the  opposite  party 
of  what  he  is  called  to  answer,  and  to  enable  the  Coul^ 
to  render  a  certain  judgment  on  them.     lb. 

7.  A  rule  nisi  will  not  be  dismissed  for  uncertainty,  be- 
cause not  returnable  on  a  day  ceitain  in  teim.  lb. 

8.  After  a  cause  has  been  submitted  to  a  petit  jury,  either 
party  has  a  right  to  confess  judgment,  reserving  the  lib- 
erty of  appeal,  with  or  without  the  consent  of  the  other 
party.     Hicks  vs.  Ayer,  -  -  -  -       298 

9.  The  61st  rule,  requiring  a  brief  of  the  testimony,  to  be 
filed  in  all  applications  for  a  new  trial,  is  imperative,  and 
if  not  complied  with,  the  rule  nisi  will  be  dismiaaed. 
Turner  vs.  Ratoson,        -  -  -  -  •       399 

■ 

See  JEljectmcnt,  I.    Equity,  4,  5,  6,  7,  .8,  %^  JJK  Ih  1», 
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20,  21,  22.      Justice  of  the  Peace,  1.      LimitaiioM  of 
Actions  1 9.     Slander,  1. 

PRACTICE  SUPREME  COURT. 

1.  Where  the  evklence  is  safficiently  set  forth  in  the  Bill 
of  ExceptionB,  to  enable  the  Conn  to  understand  and 
decide  the  points  of  law  excepted  to,  the  Writ  of  Error 
will  not  be  dismissed.     Adams,  Admr.  vs,  Barrett,        -       404 

See  Writ  of  Error,  1,  2,  3. 

PROMISSORY  NOTES. 

1.  As  a  general  rule,  the  holder  of  negotiable  paper  will 
be  presumed  to  be  a  bona  fide  holder,  and  will  not  be 
bound  to  prove  that  he  has  paid  value  for  it,  until  the 
other  party  shows  a  n-ant  or  fiiilure  of  consideration,  or 
that  the  note  had  been  lost  or  stolen  before  it  came  to 

the  possession  of  the  holder.     'Sell  cs.  Snmcden,  -  1 

2.  In  an  action  by  an  assignee  on  the  following  instru- 
ment, *'  I  agree  to  take  of  Burr,  Mizell  &  Co.  a  fifty- 
saw  cotton  gin,  cast-steel  saws,  fine  teeth,  and  improved 
brush,  nine  inches  in  the  circle  ;  the  gin  to  be  delivered 
at  my  house  by  1st  September  next.  The  said  Burr, 
Mizell  &  Co.  warrant  the  said  gin  to  perform  well  iu 
every  respect,  or  they  will  make  it  do  so  at  their  own 
expense.  For  which  I  promise  to  pay  Burr,  Mizell  & 
Co.  or  bearer,  one  hundred  dollars,  by  1st  January, 
1847  :"  Held,  that  failure  of  consideration  might  be 
plead  and  proved.    Hodges  vs.  Hall,  163 

3.  In  a  suit  upon  negotiable  paper,  the  defendant  will  not 
be  permitted  to  raise  the  question  of  title,  unless  it  is 
necessary  for  his  defence.  Hall,  et  al.  vs.  Carey,  As- 
signee, --...,       259 

4.  A  party  who  acquires  title  to  a  bill  or  note  befi>re  hic, 
but  with  express  notice  of  a  defect  or  incuLjbrari/e,  L^ 
ao  &r  identical  with  the  previous  owrer,  that  hi>  df  <.W 
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rations  or  admissions  while  owner,  may  be  received  in 
evidence  against  such  party.     Glanton  vs,  Griggs,         -       420 

5.  Ay  the  debtor  of  B,  upon  a  negotiable  note  not  due,  is 
summoned  by  G,  the  creditor  of  6,  to  answer  upon  pro-, 
cess  of  garnishment ;  6  subsequently  transfers  the  note 
to  D,  with  express  notice  of  the  pendency  of  the  gar- 
nishment: Held,  that  judgment  against  A,  in  favor  of 
the  attaching  creditor,  may  be  pleaded  in  bar  of  the  suit 
of  D,  the  assignee  of  the  paper.     lb, 

6.  A  note  made  payable  to  A,  "  lawful  attonicy  of  B/'  is 
payable  to  A,  and  may  be  sued  on  by  him  or  his  ad- 
ministrator, after  his  decease.  Austell,  Admr,  cs.  Rice  el  al.       472 

7.  An  infant,  hy  prochein  ami,  may  sue  upon  a  note  made 
payable  to  itself.     lb. 

See  Administrators,  3,  4,5,  10.     Bank   Check,  1,  2.     Jus- 
tice of  tlie  Peace,  1.     Partnership,  1. 

PROVINCIAL  LAWS. 

See  Laws  of  Georgia,  1. 

PUBLICATION. 

See  Jurisdiction,  7.      Will,  4. 

PURCHASER  AT  SHERIFF'S  SALE. 

See  Equity,  23,  24.     Lien,  3. 

RECORD. 


See  Evidence,  1. 


RES  GESTAE. 


See  Evidence,  4. 


RETAIL  LICENSE. 
1.  Where  a  person  obtains  a  license  to  retail  spirituous  li- 
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qnors  for  twelve  monthB,  j^oin  tb^  ,Clerk  of  .Uie  jEnferior 
Court,  according  to  the  pr9yi8ioQS  of  the  J^^at  of  1809, 
«nd  pays  a  valuable  consideration  therefor,  t^e  corpo- 
rate authorities  of  a  .City  Cpuncil,  by  an  ordinance  en- 
acted suhge^uenttoXiie  date  of  such  license,  cannot,  >vith- 
in  the  limits  of  the  same  county,  impose  and  collect  any 
additional  tax,  or  impair  the  rights  of  the  pai;ty,  acquir- 
ted  under  the  law  as  it  stood  at  the  time  such  license 
was  granted.    Mayor ^  Sfc,  Rome,  vs.  Jjumpkin  etal.      -      447 


RETURNS. 


See  Aih^rs.  1. 


ROME, 


See  Retail  lAcense,  1. 


RULE  NISL 


See  PracHcef  ito7. 

RULES  OP  COURT. 

See  JuritdioHoH,  7. 

SERVICE, 

See  Equity,  9.    Juriiiiction,  1^7. 

SBT  OFF, 

See  AdmiHiitrators,  16,  17, 18, 

SHERIFF. 

1.  Where  the  sheriff  arrested  a  defendant  under  ca^  8€h 
and  took  a  bond  for  his  appearance  for  less  than  twice 
the  amount  of  the  creditor's  claim  in  good  faith :  Held, 
that  the  escape  was  negligent  and  not  voluntary ^  and  that 
the  sheriff  might  retake  the  defendant,  and  discharge  an 
attachment  for  contempt  by  sorrendoring  him  in  Court. 
CcUey  vs.  Morgan^        .-  -  .  ^      173 

VOL  V.  79 
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S.  A  letter  addresfled  by  the  plaintiff's  attorney  to  ther 
sheriff,  authorizing  him  to  allow  certain  payments  in 
calculating  the  amount  due  on  sundiy  fi,  fas,  does 
not  give  that  officer  power  to  enter  those  sums  as  cred- 
its upon  said  fi,  fas.    Harden  et  at,  vs.  Central  Baiik,    -      449 

See  Equity,  9, 31. 

SHERIFF'S  SALE. 

See  Lien,  3.    Equity,  23, 24. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

See  Administrators,  3.     Will,  3. 

SLANDER. 

1.  In  actions  of  slander,  where  the  damages  assessed  are 
less  than  forty  shillings,  the  plaintiff  can  have  no  more 
costs  than  damages.    Harden  vs.  Lumpkin,       -  -       452 

SPECIFIC  PERFOR^LALNCE. 

See  Equity",  16. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions,     Pleading,  1. 

STATUTES. 

See  lAmitation  of  Actions,  2. 

STEAMBOATS,  kc 

See  Constitution,  7. 

STUDENT  AT  LAW. 
Sea  iUmrogatories,  4. 


IKDSX. 
SUBP^HKA 
SeeEj«*5.7.  S,9.10.    JwrUdictimr: 

SUPEHIOE  COniTc 
See  Omlinmamct,  L    Juruiktim.  I  wl     Jia    ^ 

STPEEME  conn 

I.  Is  stricdT  an  tppejale  tribunal,  and  cwn-^y  ^^^ 
ions  upon  quesdons  actualk  pre»emtc  itr  j^ 
nation  of  tbe  S^cperior  Conn*.    iMn  a  u^ 

See  C<m/iitiffiiic£,  1. 


an  c-T'ifr.  p-JHf  jim  Uit  rtnin-    f 
rir::  v.  uht  zm  mie  ±r  ^^  ^^^ 
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See  G»fir«st  Z   -,. 
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TIME. 
See  Contract,  I,  2. 

TREATIES. 
See  Laws  qfChorgia,  1. 

TRESPASS. 

See  Equity,  31. 

TRIAL  BY  JURY. 

1.  General  observations  on  trials  by  jury.  Flint  River 
Steamboat  Co.  vs.  Foster,  -  -  -  .194 

2.  Trial  by  jury  is  a  privilege  that  may  be  waived,  and 
when  the  defendant  has  dn  opportunity  to  demand  it^ 
and  omits  to  do  so,  ho  cannot  complain.     lb. 

See  Constitution,  1,  2,  4,  5, 6, 7.  Jurors,  1.  MagiM  Char- 
ta,  1.     New  Trials,  4  to  9. 

TROVER. 
See  Will,  3. 

TRUST. 

1.  The  mere  possession  of  personalty  'by  the  cestui  que 
trust,  does  not  amount  to  an  execution  of  the  ti*ust,  es- 
pecially if  the  interest  of  remainder-men  ara  affected. 
Wynn  vs.  Lee,   ------       217 

See  Insolvent  Debtors,  2. 

VENDOR  AND  PURCHASER. 

See  Election,  1,  2.     Contract,  1  to  8.     WiU,  1. 
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WARRANT. 


See  Bastardy,  2. 


WARRANTY. 


1.  A  fraudulent  combination  between  the  cotrenantee  and 
the  plaintiff  in  ejectment,  will  preclude  the  idea  of  an 
eviction  upon  title  paramount.    Davis  et  al.  v$.  Smith 

etal.       '  -  -  -  -  -  -      874 

2.  The  eviction,  to  constitute  a  breach  of  the  warranty  of 
title,  must  be  founded  on  a  title  paramount,     lb, 

3.  The  measure  of  damages  for  the  breach  of  a  covenant 
of  warranty  of  title,  is  the  purchase  money,  with  interest 
from  the  time  of  the  sale  of  the  land.    lb, 

4.  If  a  company  composed  of  A,  B  &  C,  sell  personalty 
with  implied  warranty  to  D,  E  &  F,  and  D,  without  a 
title  from  D,  E  &  F,  or  from  any  one  claiming  under 
them,  sells  the  same  propeity  to  A,  and  he  is  disposses- 
sed, and  sues  D  on  an  implied  warranty ;  if  A  had  knowl- 
edge of  the  defect  of  the  title  at  the  time  he  bought  from 
D,  there  is  no  implied  warranty  from  D  to  A.  And  if, 
in  such  a  case,  there  is  an  implied  warranty,  it  may  be 
avoided  for  fraud,  in  A's  suppression  of  the  fact  that  the 

title  was  not  good.     Sibley  vs.  Beard,    -  -  «      550 

See  Administrators,  4,  13,  15.  Election,  3.  Estoppel,  1. 
Foreign  Judgments,  2.     Promissory  Notes,  2. 

WATER  LOT  COMPANY, 

See  Equity,  12. 

WILL. 

1.  Where  a  tract  of  land  was  devised  by  a  testator,  and 
subsequently  sold  by  his  son,  purporting  to  be  agent, 
who  gave  a  bond  as  agent,  and  after  his  death,  the 
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son,  as  executor,  made  titles :  Heldf  that  the  devise,  un- 
der the  will,  was  not  defeated  by  such  sale,  without 
showing  some  authority  from  the  father  to  the  son,  to 
make  such  sale,  as  his  agent.     Beal  et  ux.  vs,  Crajlon,  3 

2.  As  a  general  rule,  specific  legacies  of  a  productive  na- 
ture, bear  interest.     lb, 

3.  Where  a  testator  beqeathed  to  his  wife  a  certain  negro 
slave,  so  long  as  she  should  reside  on  a  particular  plan- 
tation, and  made  no  other  disposition  of  her,  and  the  ne- 
gro was  duly  distributed  to  the  legatees  under  the  will : 
Heldf  that  an  administrator  de  hrmis  non,  ^r.  could  not 
recover  possession  of  the  negro  after  the  death  of  the 
legatee.     Bates,  administrator,  S(v.  vs,  Woolfolk,  -       2 

4.  The  usual  mode  in  which  assent  to  a  will  is  manifested, 
is  by  subscribing  it,  or  acknowledging  the  signature  in 
the  presence  of  the  witnesses,  and  ordinarily,  the  execu- 
tion would  constitute  sufficient  evidence  of  the  testator's 
knowledge  of  its  contents.     Bcall  vs.  Mann,  Exr,  i 

5.  The  presumption  is  strong  against  a  party  preparing  a 
will,  who  takes  a  benefit  under  it,  and  although  it  will 
not  be  declared  void  on  that  account,  strong  evidence  of 
intention  in  such  a  case  will  be  required,     lb, 

6.  In  an  issue  o£  devisavit  vcl  non,  the  Court  will  not  re- 
mand the  cause  for  a  re-hearing  on  account  of  irregular- 
ities on  the  trial,  being  satisfied  from  the  testimony,  that 
justice  has  been  done,  especially  if  the  will  itself  ap- 
pears to  be  reasonable,  and  the  Court  and  jui-y  below 
concur  in  opinion,  as  to  the  capacity  of  the  testator,  and 
the  fairness  of  the  will.     Ik 

WITNESS. 

1.  A  brings  ejectment  for  land,  and  holds  B*s  deed  as  part 
of  his  claim  of  title.  B  is  offered  as  a  witness  for  defen- 
dant, and  upon  hb  voir  dire  states,  that  he  never  made 
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the  deed  under  which  A  claims ;  that  he  has  given  his 
bond  for  titles  to  the  defendant,  and  holds  his  notes,  and 
had  been  notified  by  him  lo  appear  and  defend :  Held, 
that  B  was  an  incompetent  witness.  Fain  vs,  Gartk- 
rightf     -----.  -G 

2,  A  co-defendant  to  a  Bill  in  Equity,  who  is  made  so  for 
mere  foim's  sake,  is  a  competent  witness,  if  no  decree 
be  pi-ayed  against  him.     Ragan  and  Key  vs.  Echols,  71 

See  New  Trials,  2,  3. 

WRIT  OF  ERROR. 

1.  The  writ  of  error  and  citation  need  not,  and  ought  not 
to  be  filed  until  the  filing  of  the  original  notice,  with  en- 
tity of  service  thereon.     Anderson  vs.  The  Darien  Bank,       582 

2.  The  writ  of  error  will  be  dismissed,  if  no  original  no- 
tice of  the  signing  and  certifying  of  the  bill  of  exceptions 
is  filed,  as  required  by  the  Statute,  nor  will  an  acknowl- 
edgment of  semce  of  a  copy  notice  o£  the  fling  of  the 
bill  of  exceptions*  be  considered  a  compliance  with  the 
Statute.     lb, 

3.  The  writ  of  error  and  citation,  if  without  date,  may  be 
amended,  if  there  is  any  thing  in  the  record  to  amend 
by.     lb. 
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